REPORTS OF CASES 


DECIDED BETWEEN 
JULY 16, 1955 AND FEBRUARY 16, 1956 


IN THE 


Supreme Court of Nebraska 


JANUARY TERM 1955, SEPTEMBER TERM 1955, 
AND 
JANUARY TERM 1956 


VOLUME CLXI 


WALTER D. JAMES 


OFFICIAL REPORTER 


GANT PUBLISHING COMPANY 
LINCOLN, NEBRASKA 
1956 


Copyright A. D. 1956 
By WattTer D. JAMES, REPORTER OF THE SUPREME COURT 
For the benefit of the State of Nebraska 


SUPREME COURT 
DURING THE PERIOD OF THESE REPORTS 


Rosert G. Simmons, Chief Justice 
Epwarp F. Carrer, Associate Justice 
FREDERICK W. MEsSsmokrgE, Associate Justice 
Joun W. YEAGER, Associate Justice 
ELLWoop B. CHAPPELL, Associate Justice 
ADOLPH E. WENKE, Associate Justice 
Pau E. BostaueH, Associate Justice 


WattTerR D. JAMES_-~~~~---~----------------- Reporter 
JACQUELYN M. LkEacH___~-~-------- Assistant Reporter 
GEORGE (JH. TORNER 2.3) oe eet oes Clerk 
GeraLp S. VITAMVAS-_-~-------------_--- Deputy Clerk 
CLARENCE S. BECK...---------------- Attorney General 
CLARENCE A. H. MEYER --__ Deputy Attorney General 
Ropert A. NELSON-_-.--~-~- Assistant Attorney General 
Homer L. KYLeE__~-._._--- Assistant Attorney General 
Harowp S. SALTER___-..---- Assistant Attorney General 
Homer G. HAMILTON-____-~ Assistant Attorney General 
RatpH D, NELSON.___------ Assistant Attorney General 
RicHarp H. WILLIAMS_.-__--_ Assistant Attorney General 
RosBert V. HOAGLAND.__~__- Assistant Attorney General 
JoHN H. BINNING.-....-_~- Assistant Attorney General 


(iii) 


JUDICIAL DISTRICTS AND DISTRICT JUDGES 


Number of | Counties in District Judges in District | Residence 


Distri of Judge 
First -.---...|Johnson, Nemaha, Pawnee,|virgil Falloon.___--..- Falls City 


and Richardson. 


Second -....|Cass, Otoe, and Sarpy. {John M. Dierks.--_... Neb. City 
Third ~.---- Lancaster, = {John L. Polk-__------ 
Fourth ----- Dae ne and Wash-|lyames M. Fitzgerald__jOmaha 


Arthur C. Thomsen.. Hic 
William A. Day_.----- 

James T. English__. 
James M. Patton. 
Carroll O. Stauffer__.|Omaha 
L. Ross Newkirk____.. Omaha 


H. Emerson Kokjer...|Wahoo 
Harry D. Landis__---- Seward 


ifth _......|Butler, Hamilton, zoe: 
icc Saunders, Seward, and 
York. 


Russell A. Robinson... |Fremont 
Robert D. Flory__---- Columbus 


Sixth ..----- Boone, Colfax, Dodge, Mer- 
rick, Nance, and Platte. 


Seventh -_-_jFillmore, Nuckolls, Saline,/Stanley Bartos______-_ Wilber 
and Thayer. 

Eighth -.-..|Cedar, Dakota, Dixon, and/Alfred D. Raun______. Walthill 
Thurston. 

Ninth ~.... Antelope, Cuming, Knox,|Lyle E. Jackson_____- Neligh 
Madison, Pierce, Stanton,|Fay H. Pollock_------ Stanton 

tl and Wayne. 

Tenth ....../Adams, Clay, Franklin,|Frank J. Munday__-_- Red Cloud 
Harlan, Kearney, Phelps,|Edmund P, Nuss______|Hastings 
and Webster 

Eleventh __.|Blaine, Garfield, _Grant,|/Ernest G. Kroger_____jGrand Island 
Greeley, Hall, Hooker,|William F. Spikes____|St. Paul 


Howard, Loup, Thomas, 
Valley, and Wheeler. 


Twelfth .__. punale, Custer, Logan, and|Eldridge G. Reed_--.. Kearney 
sherman, 


Thirteenth  _/Arthur, Banner, Cheyenne,|Isaac cE Nisley-_-_-.- North Platte 
‘Dawson, Deuel, Keith, Kim-|John H. Kuns__.-_---- Imball 
ball, Lincoln, and MePher- 
son. 


Fourteenth _|Chase, Dundy, Frontier,|Victor Westermark....|McCook 
Furnas, Gosper, Hayes, 
Hitchcock, Perkins, and 
Red Willow. 


Fifteenth ..|/Boyd, Brown, Holt, Keya/Dayton R. Mounts.__./Atkinson 
Paha, and Rock. 


Sixteenth  _.|Box Butte, ety paw 
Sheridan, and S: 


Cloyde B. Ellis___...__ [Beatrice 


(iv) 


Eighteenth -!Gage and Jefferson. 


PRACTICING ATTORNEYS 


Admitted since the publication of Volume 160 


R. JAMES BRENNAN 
MICHAEL J. JONES 
Curtis W. SMITH 


(v) 


IN MEMORIAM 


BAYARD H. PAINE 


And now at the hour of nine o’clock A. M., on this 
twenty-sixth day of September, A. D. 1955, the same 
being the date fixed by the Court for hearing the report 
of the Committee appointed to draft resolutions in 
memory of Honorable Bayard H. Paine, the Court being 
in session and members of the bar in attendance, the 
Committee makes the following report, submitted by 
Harvey M. Johnsen: 


HONORABLE Harvey M. JOHNSEN. 
May It Please the Court: 


The Committee appointed by the Court for this occa- 
sion submits this brief statement as a memorial and trib- 
ute to Bayard H. Paine, who was for 18 years a member 
of this high tribunal. The reading of the statement will 
be followed by personal expressions on the part of vari- 
ous members of the Committee. 

Bayard H. Paine was born at Painesville, Ohio, on 
April 27, 1872. He died at Grand Island, Nebraska, on 
April 19, 1955—just a week before he would have at- 
tained his 83rd birthday. 

He was the only child of Ira T. and Ella M. Paine, 
who moved from Ohio to Nebraska when he was one 
year old. From that time on, until his death, the city 
of Grand Island always constituted his legal home or 
residence. 

He graduated from the high school of that city in 
1889. He attended Northwestern University, from which 
he received a Bachelor of Science degree in 1894. Be- 
fore entering upon his career in the law, he served as 
principal of the high schools at North Loup, Nebraska, 
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and at Grand Island, Nebraska, and later, for a number 
of years, as court reporter for the District Court of the 
Eleventh Judicial District. 

He was admitted to the bar of this state in 1904 and 
within a short time thereafter began the practice of 
law in Grand Island. His legal education had consisted 
of study in the office of John R. Thompson of Grand 
Island and of a year’s attendance at the University of 
Michigan Law School. It was not, however, in the 
gladiator’s, but in the arbiter’s, field that his interest in 
the law really lay. 

He soon was appointed a referee in bankruptcy by the 
United States District Court for the District of Ne- 
braska—a position which he held for a period of approxi- 
mately 11 years. In 1916, he ran for and was elected 
judge of the District Court for the Eleventh Judicial Dis- 
trict, being thereafter continuously reelected to and hold- 
ing that office, until he became a successful candidate for 
and took his seat as a judge of the Supreme Court, in 
January, 1931. He served three six-year terms upon 
this Court—a total of 18 years—until he chose not to be 
a candidate further and retired, in January, 1949. 

His long judicial service, both on the trial and appel- 
late bench, necessarily encompassed many cases of pro- 
fessional and public interest. Thus, soon after he went 
on the District Court, he tried the then highly famous 
Cole and Grammer murder cases. And in his appellate 
work, the opinions which he was called upon to write 
ranged over an extensive and diverse field, with a sub- 
stantial number of them having been chosen by the 
editors of the American Law Reports, through the years, 
as a subject for an A. L. R. annotation. 

In Judge Paine’s long service upon the bench, how- 
ever, he never allowed the numerous other fields of 
life to become secondary or subservient to the field of 
the law, as so many of us judges and lawyers are guilty 
of doing. For him, there were things that stood above 
his interest in and preoccupation with the law, prin- 
cipally his family and his church. These were institu- 
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tions ordained by God; the courts were institutions made 
necessary by the imperfections and artificialities of man. 

The nature of his family and their close relationship 
to each other bear solid witness to the results of this 
concept. He married Grace Bentley, a school teacher 
at Grand Island, in 1902, and their marriage was one 
which endured happily throughout his life. They had 
three children, all of whom settled down in close prox- 
imity to the family abode and to continued parental 
contact. The oldest child, Alice E. Paine, is librarian 
at the Kearney State Teachers College. The two sons, 
Charles B. and Bayard H. Paine, Jr., are partners in 
the practice of law at Grand Island. 

In his church affiliation and relations, Judge Paine 
was a lifelong Methodist, and he continued throughout 
the years to teach adult or young people’s classes in 
the Sunday School of his church. He was for many 
years a trustee of Nebraska Wesleyan University at 
Lincoln, and also trustee of Southern Methodist Univer- 
sity at Dallas, Texas. Nebraska Wesleyan University 
honored him with an LL.D. degree in 1934. 

Beyond his devotion to his home and church, Judge 
Paine also had a keen civic and professional interest. 
He readily responded to church, school, and community 
invitations, to make inspirational or civic talks, par- 
ticularly to an audience of young people, such as a grad- 
uating class. He equally delighted in attending meet- 
ings of the American Bar Association and the American 
Law Institute, where he could listen to, have contact 
with, and have his horizon broadened from those who 
he felt were greater than he. He also was a constant 
attendant at the annual meetings of our own Nebraska 
State Bar Association. In the fraternal field, he was a 
32nd degree Mason, a Knight Templar, an Eastern Star, 
and an Elk. He further was an active Rotarian and had 
been the president of his local club. 

In immediate hobbies and pursuits, he was always 
fond of traveling and especially of the camp life in which 
this afforded him the opportunity to engage. During 
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the younger days of the children, the whole family. spent 
many summer vacations touring the United States, with 
a trailer loaded with tents and other camping ‘equip- 
ment. In 1927, they all went ‘on a trip to Europe, cov- 
ering ten countries of that continent “in their own car. 
They similarly ‘made trips to Alaska and’ Mexico, ‘and, 
even after he had retired from the bench, when it was 
no longer possible for the members of his family tomake 
the trips with him, he could not resist the impulse to 
journey to South America, in order to see and learn 
things about another part of the world, where he had 
never previously been. 

One other trait of his character is deserving of men- 
tion. He had perhaps the largest home library in the 
city of Grand Island. He was constantly purchasing’ 
books, which were for him a source of factual informa- 
tion, just as his many trips and jaunts had been. Many 
of the books which he was thus continuously acquiring, 
he would take ‘occasion to send to schools in the out- 
lying parts of the state. And many boxes of books also 
were packed from his library and shipped to ministers 
who were financially unable to purchase the library 
which they needed or desired. 

This lifelong quest of Judge Paine for factual infor- 
mation about the geographical areas, people, and ac- 
complishments of the various parts of his own country 
and of the world made it only natural that he should feel 
the urge to crystalize some of the material which he had 
thus acquired, into permanent written form. He did 
author a history of the pioneer days in southwest Ne- 
braska, entitled “Pioneers, Indians and Buffaloes”, which 
was published in 1935. But the never-ending task of 
an appellate judge in writing straight-jacketed legal 
opinions ordinarily causes the water table of literary 
creative expression to sink fairly low within him, or at 
least makes it necessary that he do some tiring pump- 
ing if he desires to bring that fresh fluid to the surface. 
And so, for this or other reason, Judge Paine did not 
see fit to engage in further authorship, as it seems prob- 
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able that he might have done, had he not.found. it neces- 
sary to cramp his style and written expression by .the 
constant authoring of court opinions. 

What has been said points out the predominant facts 
and facets of Judge Paine’s life and character... To add 
conclusionarily: that such a man has led a full, inter- 
esting, characterful, useful and contributive life, in. the 
circles of family, community, state, profession, bench, 
and fellow-men generally, and that he will be missed, is 
hardly necessary. To Judge Paine, facts always spoke 
for themselves, and it is fitting, and appropriate to his 
character, that they should be allowed to do so here. 

As a permanent memorial and tribute to Judge Paine, 
the Committee asks that this statement .be spread upon 
the records of the Court. 

Respectfully submitted, 
Harvey M. Johnsen 
George A. Eberly © 
Ernest G. Kroger 
William F. Spikes 
Louis Lightner 
Don W. Stewart 
Delpha M. Taylor 
B. J. Cunningham, Sr. 
Thomas W. Lanigan 


JUDGE JOHNSEN continued. 
May It Please the Court: 


I should like to add to the statement of the Committee 
a word of personal expression. 

For any portrait of a man to constitute a work of art, 
the artist must find in his subject, and accentuate in his 
painting, some outstanding feature or trait of character, 
which will dominate the viewer’s gaze. 

If I were an artist capable of painting a literary por- 
trait, I should cause the canvas of my written expres- 
sion to make stand out and dominate the viewer’s gaze 
the intense interest which Judge Paine had in every 
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fact of nature, life, man and the universe, with which he 
came in contact. No fact was too trivial, nor was any 
too broad-horizoned, that he did not gain a keen and 
equal pleasure from having become acquainted with it. 

The last verse of the first chapter of the Book of 
Genesis records—after God had created the world— 
“And God saw everything that he had made, and, be- 
hold, it was very good.” 

It always seemed to me, as I observed Judge Paine’s 
desire to learn every fact possible about places, things 
and people, that he wanted to know as much about all 
of God’s handiwork in the world as it was possible for 
him to see, hear, or read, and that he felt toward all of 
it—in the language of the verse of Genesis—“behold, 
it was very good.” 

I never ceased to marvel at this enviable trait, during 
the two-years’ contact that I had with Judge Paine, 
while I was a member of this Court. It is a fact of his 
many-sided character, to which I pay tribute, and which 
I would record. 


HonoraBteE Georce A. EBERLY. 
May It Please the Court: 


Today we commemorate the life and labors of a friend, 
a colleague and a christian gentleman, Honorable Bayard 
Henry Paine, whose personality won our deep respect 
for him as a man and whose honesty of purpose in the 
discharge of his judicial duties was unquestioned. 

Judge Paine was born at Painesville, Ohio, on April 
27,1872. This town was founded at the turn of the cen- 
tury by settlers coming from New York and from Con- 
necticut. History advises us that the members of the 
Paine families in their early homes in New England 
belonged to the Revolutionary stock of that day. In- 
deed one of the Paines served with General Nathanael 
Greene in the southern campaigns that preceded the 
capture of Lord Cornwallis in October 1781. 

Though Ohio born, Judge Paine came to Hall County, 
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Nebraska, at an early age and was graduated from the 
Grand Island High School in 1889. He then attended 
the Northwestern University and was graduated there- 
from in 1894 with the degree of Bachelor of Science. 
He was admitted to the practice of law by the Supreme 
Court of Nebraska in 1904 and entered into the prac- 
tice of his profession at Grand Island in the same year. 
Thereafter in 1907 he spent a year in the study of Law 
at the University of Michigan. 

He was elected Judge of the District Court of the 
llth district for the term commencing in 1917 and 
served as such continuously until 1930. In that year 
he was elected Judge of the Supreme Court and served 
continuously until January 1949. 

Judge Paine’s life was lived among pioneers and in 
many respects was the life of a pioneer. It is to be 
remembered that Grand Island is in the midst of what 
was the great buffalo range in Nebraska. As a matter 
of fact buffalo were still numerous in this region as 
late as 1866. Indeed its very name is derived from “La 
Granda Ile’, a term applied to its situation by the early 
French Canadian trappers. Thus from old neighbors 
and old settler friends, Judge Paine was enabled to de- 
rive personal information of the stirring events that pre- 
ceded his coming. This he incorporated in an inter- 
esting volume published by him in 1935 entitled “Pio- 
neers, Indians and Buffaloes, by Bayard H. Paine.” Thus, 
in addition to his judicial duties and labors of which 
daily use is made in the proceedings of our courts we are 
indebted to Judge Paine for the preservation of the 
historical knowledge of how Nebraska grew and de- 
veloped into a great state. 


HoNoRABLE ERNEST G. KROGER. 


May It Please the Court: 


For more than 80 years, Judge Paine was a resident 
of Grand Island. Of him it could be said, as was once 
so eloquently said of another, “To know him was to love 
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him, to name him was to praise.”- At the time of his 
death he was Grand Island’s best known and most re- 
spected citizen. It was my good fortune to have known 
Judge Paine for more than 45 years. During all of that 
time he was a professed and devout Christian, an ex- 
ample to. all of what a Christian life should be. He was 
a moralist and abhorred wrongdoing, yet his feeling to- 
wards the transgressor was not one of hate, but of com- 
passion. He was kind and considerate. He took an 
active part in all activities looking towards the better- 
ment of the community and state. He was active in his 
church, and a generous supporter of all charitable ac-. 
tivities. Though possessed of considerable wealth, as 
wealth is measured in Nebraska, he never lost the human 
touch and his friends could be found in all walks of life. 
It was unthinkable for him to try to add to his prestige by 
belittling the efforts or judgment of others or to gloat 
over the opportunity, when his conscience and judg- 
ment required him to point out the mistakes of others. 
I never heard him speak an unkind word about anyone. 
He was generous of his time and talents. Widely trav- 
eled and an excellent speaker, he gladly appeared at 
innumerable gatherings, thrilling his listeners with word 
pictures of far away places and interesting experiences, 
or on other occasions discussing current issues, usually 
presenting both sides of the question, and all without 
a thought of compensation. He did unto others as he 
would have others do unto him. He lived a full life. 
He was faithful unto death. 


HonorRABLE WILLIAM F. SPIKES. 
May It Please the Court: 


In addition to my sincere appreciation of Judge Paine’s 
career as a jurist and his prominence as a citizen, I 
want briefly to touch upon my association with him 
in private life. He was my close personal friend. 
Through correspondence which we had before he be- 
came a district judge, it was tentatively arranged that 
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I would come to Grand Island and enter into the:practice 
of law with him. This plan never materialized because 
he was elevated to the bench, but he helped me to find a 
position as a partner in the practice of law with the 
late Frank J. Taylor, a position which proved fortunate 
for me. Later many, many times I came to Judge Paine 
for counsel and’ advice about personal matters and I. 
came to look upon him as one of my best friends. — 

He seemed to have a way of. bringing out the best in 
those with whom he was associated. - 

So I wish to pay tribute to his memory eee say that 
I will always appreciate and treasure my association and 
friendship with Judge Paine. 


HONORABLE Don W. STEWART. » 
May It Please the Court: 


Although much of Judge Paine’s life was devoted to. 
the administration of justice, he had other important 
interests. One of these, which was very near to his 
heart, was the institutions connected with his Church. 
He realized the importance and value of providing a 
Christian education for our youth. During the many. 
years that I knew him, he gave much of his time to 
such institutions. He served long and faithfully as a 
member of the Governing Boards of Southern Methodist 
University at Dallas, Texas, and our own Nebraska 
Wesleyan University in Lincoln. He had a keen interest 
in the welfare of these Universities and I know, from 
my association with him, of the valuable help that he 
gave to Wesleyan University for more than thirty years 
and especially during the depression days of the thirties. 
His long service with both Universities shows how highly 
they regarded his wise counsel and judgment. 

The memory of Judge Paine’s high ideals, as exempli- 
fied in his unselfish service to others, should.be an in- 
spiration to all of us as well as a fitting memorial to him. 
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Miss DELPHA M. Tay.or. 
May It Please the Court: 


On Saturday, September 9, 1922, I went from Lincoln 
to Grand Island to become District Court Reporter for 
Judge Bayard H. Paine, at that time one of the two 
judges for the Eleventh Judicial District. About ten 
days later the first jury session of the fall term of court 
was held at the inland county seat of Bartlett in Wheeler 
County,—and thus began a period of over twenty-six 
years’ service with Judge Paine, over eight years being 
spent as court reporter and the remainder as legal sec- 
retary during his incumbency as Associate Justice of the 
Supreme Court. 

On this occasion I want to pay tribute to the human- 
ness of Judge Paine as an employer, to his kindness, 
his patience, his optimism, and his universal habit of 
making the best of every situation. 

During the several years when I was studying for 
admission to the bar, he was ever willing to grant all the 
time possible for such study, and when the examinations 
were finally over and my admission to the bar became 
a reality, his interest in the result was really genuine 
and sincere. 

Judge Paine liked people—all people—and was es- 
pecially interested in those of the younger generation. 
When we held court in the outlying counties of the dis- 
trict, he would invariably make it a point, if at all pos- 
sible, to go to the public school and speak to the pupils, 
and always welcomed visits of the pupils to the court- 
room. In the office he was never too busy to listen to 
the recital of the problems of any visitor, and many a 
young person starting out in life received invaluable 
assistance from a visit to the office of Judge Paine. 

It is with a feeling of humility, of a desire to attempt 
to repay a debt of gratitude for the years I spent in the 
service of Judge Paine, and a real sadness of heart at 
the loss of a fine friend, that I add this tribute to the 
memory of Judge Paine. 
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HonoraBLeE B,. J. CUNNINGHAM, SR. 
May It Please the Court: 


It was forty-five years ago next month that I made the 
acquaintance of Judge Paine. We had negotiated a 
settlement of the first case I had after leaving law 
school. In conferring about the settlement I was im- 
pressed by the kindly attitude of Judge Paine. Realizing 
my limited experience, he was extremely courteous and 
considerate of me so that he made an impression on 
me which I have never forgotten. As I observed him in 
later years I learned that he exercised the same kindly 
attitute toward all attorneys and especially the younger 
members of the bar. This same kindness and consider- 
ation was shown not only toward his fellow members 
of the bar but toward everyone with whom he came 
in contact. It was always a pleasure to Judge Paine 
to assist anyone in trouble. 

I recall an incident that occurred in St. Paul, Nebraska, 
in the bleak thirties. He was presiding at the trial of an 
equity case and a night session of court was agreed 
upon; it continued unti] after eleven o’clock. As Judge 
Paine was driving away from the courthouse he 
noticed the lights of a litigant’s car had gone out. It 
was too late to get service at a garage and the litigant 
told Judge Paine that it would be necessary for him 
to have his car early the next morning. Judge Paine 
solved the problem by driving ahead of him at five to 
ten miles per hour until they reached the man’s home 
west of Grand Island. 

He manifested the same thoughtfulness while he was 
teaching school, while serving as a court reporter, and 
later as a practicing attorney. I need not mention to 
this group that he followed the same practice as a Judge 
of the District Court and the Supreme Court. I doubt 
if any one over heard Judge Paine utter an unkind 
word. He was a man of deep religious conviction. He 
conscientiously practiced his religious beliefs in his every 
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act. He more truly lived the precept, ‘Do unto others as 
you would have them do unto you” than any person I 
have ever known. He was broad-minded; he was tol- 
erant; he had a great respect for each individual, re- 
gardless of race, creed or color, His friends included 
everyone who knew him. 

If every person to whom Judge Paine rendered assist- 
ance, either through charitable, legal or personal means, 
would write one sentence of appreciation, the record 
would constitute volumes. It would record a life of 
which his fine family might well be proud, a record 
which his fellow lawyers could strive to imitate, and a 
record which, I feel sure, would find no equal within 
the State of Nebraska. 


HonoraBLeE Louris LIGHTNER. 
May It Please the Court: 


I first got acquainted with Judge Paine when I was 
appointed District Judge in 1923. He was District Judge 
of the 11th District just west of mine. We exchanged 
work quite often, aften talked about our problems and 
I became very fond of Judge Paine. Later after he be- 
came a Supreme Judge I also saw him quite often, 
both on the occasions when I had the honor of sitting 
with the Supreme Court and at bar meetings, and sev- 
eral occasions when he was our commencement orator 
at Columbus. He was a very fine Christian gentleman, 
had a good knowledge of the law and a keen sense of 
justice and the wish to enforce the law if possible in 
a humane way and so as to bring about a fair and 
equitable result. He had a fine sense of humor, was 
always interested in the young, and at least up to the 
last time I saw him a few months before his death, at 
all times was young in spirit. 

Speaking of his sense of humor, he tried a case for 
me in Columbus where an injunction suit had been 
brought to enjoin the establishment of a funeral home 


VoL. 161] In. MEMORIAM xix 


in a residential district. Witness after witness had 
testified that a funeral home had a depressing effect 
on them, but one witness, and Judge Paine told me 
about him with great gusto, said that funerals were al- 
ways very cheerful to him because when he looked 
out and saw the funeral assembling or going by, he 
realized that he was not in the casket but was still 
living and that made him very happy. 

Judge Paine made a great many commencement 
addresses and was a most delightful person to make 
them. Among one of several that he made in Columbus, 
he inquired of me about how long it should be and I 
said: “Judge, how long is your speech?” He said: 
“My speech is like an accordion, which I can close up 
or pull out to a great length. All I have in mind when 
I begin is an outline and I can fill it in to any extent 
with illustrations, quotations, anecdotes, etc.” I had 
talked with the Superintendent of Schools before and he 
told me he thought Judge Paine’s speech should be about 
45 minutes long. I told the Judge that and apparently 
without even watching the clock, he quit almost exactly 
on time. 

The last time I saw Judge Paine in life was at a legal 
seminar in Grand Island. He told me about a drive he 
had had shortly before he returned from Florida with 
his wife and what an excellent time they had had. He 
then took me over to visit his sons’ office and was very 
proud of their office and the progress they were making, 

I attended his funeral in Grand Island at the large 
Methodist Church, which was filled to overflowing with 
the townspeople, attorneys and judges from all over 
the state, and I believe the entire Supreme Court with 
the clerk and other officers. It was a wonderful showing 
of the respect and love people generally had for Judge 
Paine. He lived a life that is inspiring to remember 
because of its constant forward look. I know that his 
family are proud of him and justly so. 

As Emerson once said with respect to another great 
American: ‘His soul was made for the noblest society; 
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he had in his long life exhausted the capabilities of the 
world; wherever there is knowledge, wherever there 
is virtue, wherever there is beauty, he will find a home.” 


HONORABLE THomMaAs W. LANIGAN. 
May It Please the Court: 


I appreciate the privilege of adding a few remarks to 
what has already been said with relation to the life and 
accomplishments of Judge Bayard H. Paine. I knew 
Judge Paine for fifty years. When he was the court 
reporter for Judge Hanna, he spent a good deal of time 
in my home town—Greeley, where Judge Hanna resided 
and had his office. 

I was attending college and studying some Greek— 
Ovid, Horace and other classics required—and he was 
especially interested in those studies. I recall he was 
keenly interested in a treatise we read together con- 
cerning friendship entitled De Amicicia, and another 
on old age. 

I tried many cases before Judge Paine while he was 
District Judge of the Eleventh Judicial District. I re- 
call a humorous incident that happened in Wheeler 
County. The attorney for the opposition and my client 
engaged in physical combat in the court room—a real 
good old-fashioned fight. Judge Paine arose from the 
bench on a table and walked between them, but they 
fought around him. When things quieted down, I re- 
sumed the examination of my witness where I left off and 
when the fight began. Judge Paine said, “Mr. Lanigan, 
we cannot go on with this case. We have two criminal 
cases to try. The State of Nebraska vs. the attorney 
involved and the State of Nebraska vs. ————— (my 
client).” The judge asked them to show cause why 
they should not be fined for contempt of court. 

The attorney asked me to represent him. I explained 
that they were both hot headed Irishmen and pleaded for 
leniency for him and my client. When I finished, the 
court said, “I fine the attorney $10.00, and his services 
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in this case are terminated.” The attorney dictated in 
the record a statement to the effect that his client had 
been deprived of his constitutional rights in the progress 
of the trial, and besides, the attorney said he did not 
have $10.00 to pay the fine. Judge Paine told him to 
borrow it from a friend. The attorney said, “Judge, 
you are my best friend. Would you loan me the money?” 
The judge said, “The fine is remitted, but your services 
are terminated.” 

The inquisitive mind of Judge Paine always fascinated 
me. He seemed to be interested in every phase and 
activity of human, plant and animal life. When he cam- 
paigned, he talked with the baker and learned how to 
make bread and the cost and the profit. When he 
talked to the blacksmith, he learned how to weld metals 
and materials, and the cost. The people liked him. They 
had confidence in him. 

Judge Paine had a clean tongue and a clean mind. 
He was in every respect a Christian, American gentle- 
man. Shakespeare wrote, ‘Let all the ends thou aimest 
at, be thy country’s, thy God’s and truth.” 

This personified the life and philosophy of Judge 
Paine. 


HONORABLE FRED W. MESSMORE. 


Justice Bayard H. Paine served on this tribunal as an 
associate justice for a period of 18 years, from January 
1931 to January 1949, at which time he chose not to be 
a candidate for reelection and retired to private life. 

To the members of the legal profession and others who 
had the privilege of his friendship, he was a gentleman. 
The first characteristic of a gentleman is that of fineness 
of structure in the body which renders it capable of the 
most delicate sensations and, secondly, the structure of 
the mind which renders it capable of the most delicate 
sympathies—one may say simply fineness of nature. 
Applied to Judge Paine, he was a man who radiated 
happiness, and was noted for clean living, kindness of 
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heart, and pleasant relationships. His was a well-bal- 
anced life of broad vision and wide sympathies which 
found expression in helpful service in civic, philan- 
thropic, social, and religious organizations. 

To those of us who served with him on this court he 
demonstrated a passion for whatever appeared to him 
to be right and lawful in the administration of justice. 
Epecially is this true in equity law as shown by many of 
his opinions appearing in the Nebraska reports. 

We knew him as a just judge, an upright citizen, a 
genial friend, a devoted husband and father, and a 
kindly, modest, Christian gentleman. 

We who survive will cherish his memory and en- 
deavor to emulate his virtues. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1955 


JOHANNA GRIESS, APPELLANT, v. GIDEON J. GRIESS, 


APPELLEE. 
71 N. W. 2d 513 


Filed July 15, 1955. No. 33710. 


Divorce. In a divorce action the decree for child support is at all 
times subject to review in the light of changing conditions, re- 
gardless of the particular language of the award. Either party 
may, upon sufficient showing of changed conditions, apply to 
the district court for modification of the order made with 
respect to allowance for child support. 

An application for a change with respect to an al- 
lowance for support and maintenance of minors, as provided 
in a decree of divorce, made at any time after the decree has 
been entered must be founded upon new facts or circumstances 
which have arisen subsequent to the entry of the decree. In 
the absence of such facts and circumstances the matter will be 
deemed res judicata. 

Preliminary to making the order for the appointment 
of a receiver of the husband’s property, provided for in section 
42-323, R. R. S. 1943, there must be an order, also provided for 
in said section, requiring the husband to give security for pay- 
ments of alimony or child support, according to the terms of the 
decree, and a failure or refusal upon his part to give such 
security. 


AppeaL from the district court for Clay County: Ep- 


muND P. Nuss, JupcE. Reversed and remanded with 
directions. 


Massie & Bottorf and Perry, Perry & Nuernberger, 


for appellant. 
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Griess v. Griess 


No appearance for appellee. 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BostaucH, JJ., and Fiory, District 
Judge. 


CHAPPELL, J. 

Plaintiff, Johanna Griess, and defendant, Gideon J. 
Griess, who were married February 2, 1923, are the 
mother and father of 11 children. On September 21, 
1953, plaintiff was granted a decree of absolute divorce 
‘from defendant because of extreme cruelty. At that 
time, the two oldest sons lived and worked away from 
home and were emancipated. The decree found and 
adjudged that plaintiff was a suitable person to have 
the custody, and she was awarded the custody of all 
other nine children. Three of them were sons, re- 
spectively 17, 18, and 5 years old. The other six were 
daughters, respectively 15, 12, 10, 9, 8, and 3 years old. 

The parties, as joint tenants, owned 160 acres of 
described farm land in Clay County. Title to de- 
scribed 80 acres thereof, upon which was the residence 
and other farm buildings, was quieted in plaintiff. The 
crops then thereon were assigned to plaintiff. Title to 
the other described 80 acres, upon which were less 
valuable improvements, was quieted in defendant. The 
crops then thereon were assigned to defendant. The 
parties had also accumulated valuable personal prop- 
erty during the marriage. Except for particular items 
thereof, which were specifically assigned to each party, 
the decree gave plaintiff one-third and defendant two- 
thirds of the estate. In order to adjust the difference 
in values of the property awarded, plaintiff was al- 
lowed $1,521.06 as cash alimony. Defendant was also 
ordered to pay $60 per week as child support, pay- 
able to the clerk of the district court, beginning August 
26, 1953, and thereafter on each Wednesday until further 
order of the court. Plaintiff was also awarded costs 
and $750 as attorney’s fees, taxable as a part thereof. 
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Neither party ever appealed from such decree, thus it 
has become final and subject to modification only in 
the manner provided by sections 42-312 and 42-324, 
R. R. S. 1943. 

On February 4, 1954, defendant was in default of 
child support payments, and plaintiff filed an applica- 
tion, in affidavit form, alleging that she was without 
funds with which to support the children; that al- 
though defendant was able to make the child support 
payments he had attempted to mortgage his property 
and avoid a lien thereon for such support; and that his 
failure to make the payments was willful, contumacious, 
and contemptuous. Plaintiff prayed that defendant 
should be cited to appear and show cause why he 
should not be held in contempt and why a receiver 
should not be appointed to take over and retain posses- 
sion of all his property for the use and benefit of the 
children. 

Thereafter, on March 5, 1954, defendant filed what he 
designated as a “Petition to Modify Decree,” sworn to 
upon information and belief, alleging that plaintiff had 
refused to cooperate with him as required by the de- 
cree; and that he was in debt, without money, and 
unable to pay $60 per week child support. He prayed 
that the weekly allowance should be substantially re- 
duced and for equitable relief. 

On March 18, 1954, plaintiff filed an answer and 
cross-petition denying generally the allegations of de- 
fendant’s petition and alleging that in December 1953 
defendant had purchased a new Mercury automobile 
and had generally squandered his money and deliber- 
ately placed his property beyond the reach of plaintiff 
and the court; that he refused and neglected to pay 
child support without just cause; and that on February 
6, 1954, after plaintiff's citation for contempt was filed, 
defendant paid $420 as child support, but was still in 
default for payments of March 4 and March 11, 1954, 
Plaintiff prayed that the allowance for child support 
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should be increased to $100 a week; that defendant 
should be required to furnish adequate security to in- 
sure future payments; and upon failure to do so, that a 
receiver should be appointed to take charge of all de- 
fendant’s property and hold the same, together with 
the rents, issues, profits, and interest thereof for such 
security. Plaintiff also prayed for an accounting of 
delinquent payments, costs, an allowance of attorney’s 
fee, and for equitable relief. 

After hearings on March 31, July 20, and August 23, 
1954, the trial court rendered a judgment, finding and 
adjudging that because of adverse economic conditions 
and change of circumstances, payments of child sup- 
port required of defendant should be reduced to $50 
per week until further order of court. A matter with — 
relation to payment of personal taxes for 1953 was also 
disposed of, but it is not involved here. Plaintiff’s mo- 
tion for new trial was overruled, and she appealed, 
assigning that the trial court: (1) Erred in failing to 
allow plaintiff any attorney’s fee; (2) erred in finding 
and adjudging that there had been any material change 
in defendant’s financial situation and in reducing the 
allowance; (3) erred in denying plaintiff’s request for 
appointment of a receiver; and (4) erred in failing to 
increase allowances for child support. Defendant filed 
no brief and made no appearance in this court. We 
sustain the first, second, and third assignments. 

With regard to the’first assignment, it appears that 
the trial court, in rendering the judgment, overlooked 
the taxation of any costs and the allowance of a fee 
for plaintiff’s attorney as a part thereof. The costs in 
the district court should have been taxed to defendant, 
including therein a reasonable attorney’s fee for serv- 
ices rendered by plaintiff’s attorney in that court. 

We turn to the primary question of whether or not 
the evidence justified a reduction in allowances for 
child support. Upon trial de novo, under elementary 
rules with relation thereto, we conclude that it did not. 
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In Schrader v. Schrader, 148 Neb. 162, 26 N. W. 2d 
617, this court said: “In a divorce action the decree for 
child support is at all times subject to review in the 
light of changing conditions, regardless of the particular 
language of the award. Either party may, upon suffi- 
cient showing of changed conditions, apply to the dis- 
trict court for modification of the order made with 
respect to allowance for child support. 

“An application for a change with respect to an 
allowance for support and maintenance of minors, as 
provided in a decree of divorce, made at any time after 
the decree has been entered must be founded upon new 
facts or circumstances which have arisen subsequent to 
the entry of the decree. In the absence of such facts 
and circumstances the matter will be deemed res ad- 
judicata.” See, also, Morris v. Morris, 137 Neb. 660, 
290 N. W. 720. 

The record discloses that at time of divorce defendant 
was farming 400 acres of land. Subsequently he rented 
80 more acres, so that at the time of this hearing he 
was living 21% miles north of Sutton and farming 480 
acres. He then owned 80 acres of land, 16 cows and a 
calf, a pick-up truck, and valuable farm machinery, 
including tractors and a combine with which he did 
his own and outside work for hire. He also owned a 
new Mercury car which cost $2,900. On December 3, 
1953, he had exchanged his 1951 Mercury car for it and 
paid $1,075 cash difference. His income tax return for 
1953 disclosed that for such year his gross income was _ 
$14,528.59, with total’ expenses of $4,078.99. He re- 
ported a net farm income of $9,013.26, from which he 
deducted $1,521.06 alimony paid plaintiff, plus $750 
attorney’s fees paid by him. Among other things, he 
claimed 10 exemptions, one for himself and one for 
each of the nine children, upon the ground that he was 
responsible for more than one-half of their support. 
Thus, he eventually paid an income tax of only $15.10. 

In 1954 he planted 140 acres of corn, 85 or 90 acres 
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of wheat, and some milo and popcorn. How much of 
the latter is not shown. Between January 1, 1954, 
and August 23, 1954, he sold 1,000 bushels of wheat 
stored on plaintiff’s farm, receiving $2,100 therefor. He 
sold seed oats for $40, some corn for $337.50, and re- 
ceived $200 or more for combine work. He sold or 
obtained a loan on wheat for $2,328.90. He received a 
total of $1,201.75 for unexplained items, part of which 
was probably a loan. He also received $10 a month from 
a tenant, but the total so received is not clear. The 
total amount actually received by him during the first 
8 months of 1954, accruing at a time when his corn 
crop, which was not as good as usual and had not yet 
been harvested, was $6,208.15 or more. During that 
period, child support payments accruing totaled $2,040, 
which left at least $4,168.15 for his own use. 

As a matter of course, defendant had some legiti- 
mate debts and necessary expenses, but his explana- 
tion about what became of his money was vague and 
not convincing. For example, among other things, he 
testified that he spent $600 to repair his old Mercury 
car and the windmill. In that connection, it will be 
noted that his old car was traded off December 3, 1953. 
He claimed to have but little money in cash or in the 
bank, but he took a vacation trip to California, and has 
a lockbox with contents unexplained. 

He complained that his two oldest sons, who were 
emancipated, did not live at home, and were employed 
in Hastings, did not help him. Of course, they were 
not required to do so. He complained also that the 
younger children refused to help him with the farm 
work, and that plaintiff urged them not to do so. Plain- 
tiff denied that contention, which is supported by the 
fact that some of the children did assist him at times 
in spite of the fact that defendant called them abusive 
names, such as “damn dog,” was unkind to them, and 
refused to compensate them for their work. The fact 
is that the oldest son at home was unable to work. He 
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was injured in an automobile accident on April 10, 
1954, and as a result was confined in a hospital at Lin- 
coln from that time until July 3, 1954, at great expense 
assumed by plaintiff. Since that time he has remained 
at home, paralyzed from his waist down, an invalid, 
cared for by plaintiff at great personal sacrifice, while 
defendant has not even attempted to see or visit with 
him. 

This record clearly indicates that defendant’s financial 
situation has not materially changed. His attitude, how- 
ever, has changed. He is only 43 years old, and phy- 
sically and financially able to pay $60 a week, but is 
unwilling to support his children. His position was 
“*T don’t have to kill myself.’ She has help. When I 
was on the place we milked 12 to 14 cows and the 
children helped. She has got the farm. She has got 
the children. I got no help. She will have to take care 
of the children. I am done. I can’t go any farther.” 
Defendant evidently meant just that, because at the 
time this hearing was completed, he was delinquent 
6 weekly payments for child support, amounting to $360. 

In the meantime, plaintiff worked hard for long hours, 
living on 80 acres of land, with only 25 or 30 acres of 
corn, a garden, some cows and chickens, but little ma- 
chinery, and no money. She had supplied herself and 
the children with vegetables, meat, chickens, milk, cot- 
tage cheese, and butter. Seven of the children were 
in school. Three attended high school and four attended 
grade school. They were driven back and forth in an 
old 1949 Ford car, owned, repaired, and supplied by 
plaintiff. She has sewed, fitted, and refitted the chil- 
dren with clothing. There is ample evidence that $50 
a week, if paid, may furnish necessary food, but leave 
little if any money for clothing, medicine, and other 
expenses necessary for plaintiff and nine young children. 
Thus, $50 a week is patently insufficient, and plaintiff 
is in debt for necessaries required. 

Plaintiff took the position that defendant could sup- 
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port the children if he would raise some hogs, milk some 
cows, and do more work, instead of staying in Sutton 
and hanging around the pool hall as he had been doing. 
In that regard, however, she said: “If he can’t sup- 
port the children, give me the machinery and the land 
and I will support them myself.” 

We conclude that defendant failed to establish any 
changed conditions which would justify any reduction in 
the allowance of $60 a week for child support, but un- 
der the circumstances, we also believe that it would be 
unwise at this time to require him to pay more than 
that amount each week. 

The trial court evidently erred in refusing to require 
defendant to give sufficient security for payment of 
child support awarded by the decree, or, if such se- 
curity was not furnished, to appoint a receiver as 
prayed by plaintiff, in conformity with section 42-323, 
R. R. S. 1943. In Ford v. Ford, 101 Neb. 648, 164 N. W. 
577, we held: “Preliminary to making the order for 
the appointment of a receiver of the husband’s prop- 
erty, provided for in section 1589, Rev. St. 1913, there 
must be an order, also provided for in said section, re- 
quiring the husband to give security for payments of 
alimony, according to the terms of the decree, and a 
failure or refusal upon his part to give such security.” 
Section 1589, Rev. St. 1913, is now section 42-323, R. 
R. S. 1943, 

We are convinced that defendant will not pay child 
support unless and until such orders are made, and that 
the children will thus continue to want the necessaries 
of life. 

We conclude that the judgment of the trial court, 
reducing the child support to $50 per week, should 
be and hereby is reversed and the cause is remanded 
with directions to restore plaintiff’s child support to 
$60 per week, as provided in the original decree; tax 
costs in the district court to defendant, including a 
reasonable attorney’s fee for services rendered by plain- 
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tiff’s attorney in that court; and require defendant to give 
sufficient security for payment of such child support, 
and upon neglect or refusal to furnish same, appoint 
a receiver to take charge of all defendant’s real and 
personal property, as provided by section 42-323, R. 
R. S. 1943. All costs in this court are taxed to de- 
fendant, including $250 allowed as fees for services 
rendered by plaintiff’s attorney in this court. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE oF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. EDwaRD F. FEEHAN, 
RESPONDENT. 

71 N. W. 2d 518 


Filed July 15, 1955. No. 33747. 


1. Attorney and Client. In admitting a lawyer to the bar and 
granting him a license to practice law, it is with the under- 
standing that he will faithfully discharge his duties, uphold 
and obey the Constitution and laws of the state, observe es- 
tablished standards and codes of professional ethics, . main- 
tain the respect due to courts of justice, and abstain from all 
offensive practices which cast reproach on courts and the pro- 
fession of law. 

A restitution of funds wrongfully converted by a 

lawyer, after he is faced with legal accountability, is not an 

exoneration of his professional misconduct. 

A duty rests on the courts to maintain the integrity 

of the legal profession by disbarring attorneys who indulge in 

practices designed to bring the courts or the profession into 
disrepute, or to perpetrate a fraud on the courts, or to corrupt 
and defeat the administration of justice. 


co 


Original Action. Judgment of Disbarment. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for relator. 


Louis Lightner and George B. Boland, for respondent. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHaP- 
PELL, WENKE, and BosLauau, JJ. 
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WENKE, J. 

This is an original disciplinary action initiated in this 
court against respondent, Edward F. Feehan, by the 
relator, Nebraska State Bar Association, through its 
Committee on Inquiry for the Sixth Judicial District. 
The charges in the complaint arise out of the respon- 
dent’s conduct in handling the affairs of the estate of 
Edward J. Patterson, deceased. Respondent filed an 
answer to this complaint. Thereupon the relator asked 
that a referee be appointed to take the evidence and 
make a report and recommendation to the court. This 
request was granted and Daniel Stubbs of Alliance, 
Nebraska, was appointed. A hearing was had and, based 
on the evidence introduced thereat, the referee recom- 
mended that disciplinary action be taken against re- 
spondent. Respondent took no exceptions to this re- 
port. The cause is now here on relator’s motion for - 
judgment on the referee’s report and for judgment of 
disbarment. 

Respondent was admitted to the practice of law in 
this state on August 20, 1945. Immediately following 
his admission he associated himself in the active prac- 
tice with Edward J. Patterson of Central City, Nebraska. 
Patterson had been actively practicing law in that city 
since about 1911. This association continued until Pat- 
terson died intestate on November 17, 1951. The heirs 
of the deceased employed respondent to handle all legal 
matters connected with administering the estate. John 
E. Patterson, a son of the deceased, was, on December 
3, 1951, appointed special administrator of the estate 
by the county court of Merrick County. Thereafter, on 
December 17, 1951, John E. Patterson and a daughter 
of the deceased, Lillian Jean Saylor, were appointed 
administrators. Lillian Jean Saylor died on December 
27, 1952. However, John E. Patterson continued to 
act as administrator of the estate until removed by the 
county court of Merrick County on July 13, 1953. There- 
after, on August 3, 1953, the county court of Merrick 


VoL. 161] JANUARY TERM, 1955 11 
State ex rel. Nebraska State Bar Assn. v. Feehan 


County appointed Donald F. Sampson and Leo J. Arm- 
atys as administrators de bonis non of the Edward J. 
Patterson estate. The conduct complained of, and spe- 
cifically set out in the complaint, relates to respondent’s 
conduct in connection with this estate from the time 
of the appointment of John E. Patterson as special ad- 
ministrator on December 3, 1951, up to the time of his 
removal as administrator on July 13, 1953. 

“In admitting a lawyer to the bar and granting him 
a license to practice law, it is with the understanding 
that he will faithfully discharge his duties, uphold and 
obey the Constitution and laws of the state, observe 
established standards and codes of professional ethics, 
maintain the respect due to courts of justice, and ab- 
stain from all offensive practices which cast reproach 
on courts and the profession of law.” State ex rel. Ne- 
braska State Bar Assn. v. Hungerford, 159 Neb. 468, 67 
N. W. 2d 759. 

Article X, part IV, Rules of the Supreme Court, pro- 
vides: 

“Rules of Professional Conduct. 

“The ethical standards relating to the practice of 
law in this state shall be the canons of Professional 
Ethics of the American Bar Association, including the 
‘ additions and amendments as of January 1, 1945, thereto, 
and those: which may from time to time be approved 
by the Supreme Court.” 

In this respect canon No. 11, Canons of Professional 
Ethics, American Bar Association, provides: “Money of 
the client or collected for the client or other trust prop- 
erty coming into the possession of the lawyer should 
be reported and accounted for promptly, and should not 
under any circumstances be commingled with his own 
or be used by him.” 

The complaint of the Committee on Inquiry for the 
Sixth Judicial District sets forth numerous specific vio- 
lations of the foregoing canon. The evidence adduced at 
the hearing before the referee fully substantiates each 
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of the charges made. It would serve no useful purpose 
to enumerate the specific charges and the evidence of- 
fered in support thereof. A complete and accurate 
statement of the facts adduced and the conclusions to be 
drawn therefrom will be found in the referee’s report. 
It will suffice here to state the record discloses a flagrant 
abuse of this canon by the respondent. The evidence 
adduced establishes that respondent completely lacks 
professional honesty and integrity. 

After they were appointed the administrators de bonis 
non of the estate of Edward J. Patterson, deceased, Don- 
ald F. Sampson and Leo J. Armatys proceeded to 
straighten out the affairs of the estate to the best of 
their ability and, after much effort on their part, were, 
as of January 21, 1954, successful in obtaining from re- 
spondent an admission that he owed the estate $9,400.44 
and were able to secure payment thereof. 

However, as stated in State ex rel. Nebraska State 
Bar Assn. v. Hungerford, supra: “A restitution of funds 
wrongfully converted by a lawyer, after he is faced with 
legal accountability, is not an exoneration of his profes- 
sional misconduct.” 

We think the recommendation of the referee that dis- 
ciplinary action should be taken against respondent is, 
in view of the record before us, well taken. Considering 
respondent’s conduct in connection with his handling of 
the affairs of this estate, which were entrusted to him, 
we think he is no longer a fit person to be further en- 
trusted with such responsibility. 

“A duty rests on the courts to maintain the integrity of 
the legal profession by disbarring attorneys who indulge 
in practices designed to bring the courts or the profes- 
sion into disrepute, or to perpetrate a fraud on the courts, 
or to corrupt and defeat the administration of justice.” 
State ex rel. Nebraska State Bar Assn. v. Niklaus, 149 
Neb. 859, 3 N. W. 2d 145. 

It is therefore ordered that the license of the respond- 
ent to practice the profession of law be and is revoked 
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and he is disbarred from the further practice of the pro- 
fession of law in the State of Nebraska. Costs of this 
proceeding are taxed to respondent. 

JUDGMENT OF DISBARMENT. 


Roy D. ARMSTEAD, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
71 N. W. 2d 817 


Filed July 15, 1955. No. 33751. 


1. Adultery. Mere disposition and opportunity to commit adultery 
are not alone sufficient to justify a conviction therefor. 
Adultery may be established by circumstantial evi- 
dence, provided the circumstances adduced exclude every other 
reasonable hypothesis save the guilt of accused. Mere sus- 
picion and conjecture are insufficient to sustain a conviction. 


Error to the district court for Hall County: Witut1am 
F. SprKes, Jupce. Reversed and remanded with di- 
rections to dismiss. 


Kelly & Kelly, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Robert V. 
Hoagland, for defendant in error. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bostaucu, JJ., and Fiory, District 
Judge. 


CHAPPELL, J. 

An information, filed June 23, 1954, by the county at- 
torney of Hall County, charged that on or about June 
19, 1954, defendant, Roy Armstead, a married man, 
unlawfully and wrongfully lived and cohabited with a 
named unmarried woman in a state of adultery. Defend- 
ant, when tried to a jury, pleaded not guilty. At con- 
clusion of the State’s evidence-in- -chief, defendant, re- 
serving his right to introduce evidence in his behalf, 
moved to dismiss for failure of sufficient proof to estab- 
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lish a cause of action. The motion was overruled. Again, 
at conclusion of all the evidence, defendant renewed 
the motion and it was again overruled. The cause was 
then submitted to the jury, and it found defendant guilty. 
Thereafter, his motion for new trial or to dismiss for 
failure of proof was overruled, and he was sentenced 
to serve 5 months in the Hall County jail and pay costs. 
Therefrom he prosecuted error to this court, assigning, 
insofar as important here, that the verdict was not sus- 
tained by sufficient evidence. We sustain the assign- 
ment. 

Section 28-902, R. R. S. 1943, provides in part: “If 
* * * any married man shall hereafter commit adultery, 
or desert his wife and live and cohabit with another 
woman * * * every person so offending shall upon convic- 
tion thereof be imprisoned in the county jail not exceed- 
ing one year.” 

At the outset of the trial, it was stipulated that defend- 
ant was a married man having a living wife from whom 
he was not divorced on June 19, 1954, or prior thereto. 
Here it will be noted also that at conclusion of the State’s 
evidence, and after it had rested, it was stipulated that 
defendant’s 13-year-old brother, if present and sworn, 
would testify that prior to the time school was dismissed 
in May, he stayed weekends in defendant’s trailer, and 
that after school was dismissed, he lived in the trailer 
with defendant until June 19, 1954, during which time 
he and defendant occupied the same bed. 

The State called four witnesses. All of them were 
women who lived in the neighborhood of defendant’s 
trailer house, located at 411 North Carey Street in Grand 
Island, since the spring of 1954. In reciting the incidents 
hereinafter set forth, such witnesses, with an exception 
related hereafter, pointed out no specific dates upon 
which they allegedly occurred. 

One such witness, who lived two doors south of de- 
fendant’s trailer, testified that she never saw defend- 
ant’s wife there, but she did see defendant and the named 
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woman around the premises. She saw the woman around 
there morning and evening. She saw her dressed in 
jeans, blouse, shirt, or housedress, like any woman does 
while working in the yard or feeding chickens. 

Another witness, who lived across the alley from de- 
fendant’s trailer, testified that she had seen the woman 
outside the trailer in the evening feeding some chickens 
and ducks. One time she had on a housecoat, but at 
all other times she was dressed like any woman should 
be when outside. She never saw the’ woman do any 
washing, and the only time she saw defendant was at 
noon when the woman would take him to work. It 
was not very often that she saw the woman there at 
night. 

Another witness lived in a house rented from defend- 
ant’s parents until she moved out on June 27, 1954. It 
was located on a lot next to defendant’s trailer. She 
testified that defendant’s parents and the woman were 
there quite often. At intervals the woman would be 
gone during the day. Otherwise, she seemed to be there 
most of the time. She saw her feeding the chickens and 
ducks, or working in the garden evenings. Much of the 
time she was dressed in a housedress, skirt and blouse, 
or jeans and blouse. She saw defendant, the woman, 
and a truck driver have supper together out in the yard. 
Once she saw the woman go from the trailer to the 
basement located right under the witness’ kitchen, to 
answer the telephone, while she was dressed in a house © 
coat. Once she saw her do so while dressed in a slip. 
She saw defendant and the woman together in defend- 
ant’s trailer. The back end or bedroom part of defend- 
ant’s trailer was right opposite the bathroom window of 
the witness’ house. She could look out of her bathroom 
window and see into the bedroom part of the trailer 
when the trailer door thereto was open. She could also 
look out of her kitchen window into defendant’s kitchen 
when the trailer door ane e was open, if she was pos- 
sessed to do so. 
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She testified that “On the week end of Memorial week 
end” about midnight or after, she was awakened by a lot 
of argument, so she went into her bathroom and looking 
out the window saw the woman in her underwear in 
the bedrom part of the trailer. She heard defendant, 
‘who was also there, tell the woman that “if she wanted 
to leave she would have to walk * * *.” She said that she 
did not see any other people around at that time, and 
that later, when the light went out she still heard them 
talking. In that regard, we must remember that the 
bedroom door into the trailer must have then been open, 
as the witness admitted it was, or she could not have 
seen them. It seems strange if something were wrong 
that they would leave the outside bedroom door open. 
Further, there is no evidence that defendant was not 
fully dressed at all times, or that the woman did not 
leave the trailer as she had threatened to do. It is not 
disputed that the woman actually lived at 405 East 
Eighth Street in Grand Island. Also, the witness ad- 
mitted that she had seen defendant’s truck driver around 
the premises at times, and that she had seen defendant’s 
13-year-old brother there during the daytime after school 
was out. 

The other witness for the State lived one lot distant 
north from defendant’s trailer. She testified that she 
had seen defendant and the woman around the premises. 
She had seen them come out of defendant’s trailer as 
early as 6or 7a.m. Defendant would leave with a truck 
and the woman would feed the chickens and ducks, of 
which they had a large flock. They also had a large gar- 
den. The woman was fully dressed at all times except 
once, when she saw her dressed in a slip. She would 
drive to and from the premises in her own car, and the 
witness had seen her with defendant in the car or in a 
truck, although for some time there was a driver who 
drove defendant’s truck. 

On the “day after Memorial, the 31st day of May” the 
witness and her husband were awakened by screaming 
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about 12:30 at night, so her husband thought there was 
somebody coming to the door and he jumped out of bed 
and ran to the door, but it was the woman and a number 
of other people, probably having a party. She said the 
woman was seen “running down the road bawling,” and 
that there were cars running up and down the alley and 
they did not quiet down until about 4 a.m. It is not 
clear, except by inference, that such incident was the 
same one heretofore described by the preceding witness 
as occurring “on the week end of Memorial week end.” 
If it were the same incident, which seems entirely rea- 
sonable, then a number of other people were there at 
the time, and the woman, it may be inferred, ran down 
the road and left the premises as she wanted to do, be- 
fore the lights went out in the trailer. The witness also 
admitted that she had once seen defendant’s 13-year-old 
brother there after school was out. 

Defendant testified in his own behalf, and it was not 
denied, that he had a 50-50 partnership with the woman 
in the trucking business. He owned one truck “nd she 
’ owned one. One was registered in his name an: one in 
the name of both of them. The trailer was use | as an 
office. Defendant supervised the trucking oy- jrations 
while the woman answered the telephone, kept : /1 books 
and records, kept and figured up their account} at the 
end of the day, collected all income, and after paying the 
bills, gave defendant his percentage of the income. He 
denied that she ever worked in a slip. The telephone 
was for a time located in the basement next door, with 
an outside signal bell, but his near neighbor complained 
of its ringing, and it was moved into the trailer. The 
woman was required to be in the trailer from early morn- 
ing until sometimes late in the evening. She fed the 
chickens because she owned half of them, to be used by 
her as food during the winter months when the trucking 
business was slack. While working on a particularly- 
described job moving dirt for an engineering company, 
they worked 24 hours a day until someone complained 
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about the operation and they were required to shut 
down. Defendant did no driving while living in the 
trailer, because his license, for some unexplained reason, 
was suspended for several months. During that period 
defendant employed a truck driver who lived with him 
4 or 5 months and slept in the trailer for some time prior 
to June 19, 1954. On that date, defendant sent the 
trucks out to haul dirt and he spent the evening digging 
a sewer line from his trailer to his parents’ house, but 
found that it was illegal and did not complete the job. 
Defendant’s 13-year-old brother stayed with him some 
of the time. Defendant testified that he never had inter- 
course with the woman or at any time ever lived with her 
or lived in a state of adultery with her. At time of trial 
he lived in Lexington where he had been working for 
some time on a gravel job. 

The named woman testified as a witness called by 
defendant. She said she lived at 405 East Eighth Street, 
Grand Island, and was in the trucking business with 
defendant. She denied that she had ever lived in a 
state of adultery with defendant. She denied that she 
had changed her address to Lexington, but said that 
she had been down there to see how things were going on. 

A mechanic was called as a witness by defendant. He 
worked on defendant’s trucks two or three times a week 
during May and June, when they came in at night, in 
order to prepare them for morning work the next day. 
Sometimes he worked late into the night. He sometimes 
saw the woman there early in the evening, but never 
saw her there late at night. A truck driver lived in the 
trailer with defendant and he would often be seen there. 
Sometimes he would be in bed in the trailer. The wit- 
ness sometimes awakened defendant after he was in 
bed. He also saw defendant’s 13-year-old brother there 
part of the time. 

Another witness for defendant was a boyhood friend. 
He visited with defendant evenings sometimes three or 
four times a week while defendant lived in the trailer. 


Vou. 161] JANUARY TERM, 1955 19 
Armstead y. State 


He sometimes saw the woman there. She was always 
fully dressed. Her conduct and that of defendant was 
only like any other two people would act who were 
friends. 

In Preston v. State, 107 Neb. 307, 185 N. W. 1004, this 
court said: “We are aware of the rule of this court that 
it is not necessary, to establish adultery, to have the 
testimony of a disinterested eye witness. ‘Adultery, like 
any other fact, may be established by circumstantial evi- 
dence.’ Reinhardt v. State, 101 Neb. 667. In Blue v. 
State, 86 Neb. 189, this court held: ‘Without determining 
whether in all cases in a prosecution for adultery the 
unsupported evidence of one of the parties will justify 
the conviction of the other party when fully and circum- 
stantially contradicted by the defendant and another 
apparently credible witness, under the circumstances 
shown in the record in this case, it is held that the 
wholly unsupported evidence of the complaining witness 
will not justify the conviction of the defendant.’ * * * 
In connection with the rule quoted from Blue v. State, 
supra, we would go further and hold that mere disposi- 
tion and opportunity to commit adultery are not alone 
sufficient to justify a conviction, but there must be cir- 
cumstances inconsistent with any other reasonable hy- 
pothesis. State v. Trachsel, 150 Ia. 135.. See, also, State 
v. Taylor, 160 Ia. 328; State v. Wiltsey, 103 Ia. 54. ‘The 
circumstances must be such as will lead the guarded 
discretion of a reasonable man to the conclusion that the 
offense has been committed (here State v. Way, 5 Neb. 
283, is cited in the note), and should be so cogent as to 
exclude every reasonable hypothesis (except that) of 
guilt. If the facts shown can be reconciled with inno- 
cence, they are insufficient to sustain a conviction. 2 
C. J. 22, sec. 44.” 

In the case at bar, it will be noted that both defend- 
ant and the named woman unequivocally denied any 
adulterous relations, and no fact or circumstance was 
shown which could not be reconciled with innocence. 
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In State v. Chaney, 110 Iowa 199, 81 N. W. 454, which 
presented a comparable situation, the court said: “He 
flatly denies the charge. There is no fact shown that 
cannot be reconciled with his innocence. While direct 
proof of the act of intercourse is not required in cases of 
this nature, it is necessary that the circumstances shown 
be inconsistent with innocent conduct. Even in civil 
cases we have held facts stronger than those here shown 
to be insufficient to sustain a charge of adultery. Aitch- 
ison v. Aitchison, 99 Iowa, 93; Carlisle v. Carlisle, 99 
Iowa, 247. We are not inclined to say that defendant may 
be convicted of a felony upon a showing of facts which 
would not be enough to establish the charge of adultery 
in an action for a divorce.” 

Likewise, in State v. Thompson, 133 Iowa 741, 111 N. 
W. 319, it is said: “However wicked the heart, the law 
will not punish save for the overt act, and every citizen, 
whatever may be his propensities, is presumed to be 
allegiant to the law until the contrary is made to appear 
from tangible evidence. We do not say that this of- 
fense may not be established by circumstantial evidence, 
nor that the disposition of the parties accused toward 
each other and opportunity are not important circum- 
stances to be considered by the jury. Quite the contrary 
rule has been repeatedly anounced by this court. * * * 
But the circumstances must be such as will lead the 
guarded discretion of a reasonable man to the conclusion 
that the offense has been committed. Whatever the dis- 
position, the mere fact that the parties may have been 
in each other’s company, under such circumstances that 
the act might have occurred, will not alone justify the 
conclusion that it actually did. There must be some cir- 
cumstances, in addition to the disposition and opportu- 
nity, tending to rebut the presumption of innocence 
which continues until overcome by proof.” 

Also, as said in State v. Trachsel, 150 Iowa 135, 129 
N. W. 736: ‘“‘Conceding that the evidence tended to show 
an adulterous disposition as between the parties, and a 
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possibility that they might have had criminal relations 
on the occasion in question, it did not, we think, show 
even circumstantially that any criminal act had taken 
place. Mere disposition and opportunity are not alone 
sufficient. There must be circumstances inconsistent 
with any other reasonable hypothesis showing the fact 
of criminal connection.” 

In the case at bar there is no evidence whatever of 
any improper familiarities or that defendant ever in the 
slightest even caressed the woman involved or demon- 
strated any affection or desire to have sexual relations 
with her. There is no such evidence of disposition, and 
only opportunity appears. Further, there is no evidence 
that defendant had deserted his wife. Every fact and 
circumstance adduced by the State and presented by 
defendant can be reconciled with innocence, and cannot 
be said to be inconsistent with any other reasonable hy- 
pothesis except guilt. 

In State v. Gardner, 198 Iowa 1308, 201 N. W. 2, the 
court said: “While it is true that this court is not the 
trier of facts, still we have authority to set aside a con- 
viction which is not justified. We recognize the fact, as 
we have often said, that cases of this kind are difficult 
to prove, and even more difficult to disprove; that the 
charge is one easy to make, either by a designing woman 
or her husband, if he has some purpose of his own to ac- 
complish. Sometimes circumstances may appear to be 
suspicious, on the face of it, and yet be entirely innocent. 
Often trifling circumstances may be magnified and be- 
come strong in the estimation of a jealous husband, or 
one who has some other motive. Some of the circum- 
stances in this case relied upon by the State are natural 
and harmless, unless a strained or unnatural construction 
is placed upon them. * * * It would not do to say that 
aman and woman may not be together alone as neigh- 
bors, without having the name of the woman blackened 
and the man sent to the penitentiary on mere suspicion. 
The evidence must be clear, and the crime established 
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beyond a reasonable doubt. The fact of sexual inter- 
course must be shown circumstantially or otherwise.” 

Finally, in 2 C. J. S., Adultery, § 24, p. 489, it is said: 
“Adultery may be established by circumstantial evi- 
dence, provided the circumstances adduced exclude 
every other reasonable hypothesis save the guilt of ac- 
cused, mere suspicion and conjecture being insufficient 
to sustain a conviction for adultery.” 

The rules heretofore set forth are controlling here, 
and for reasons heretofore stated, we conclude that the 
evidence was insufficient to sustain conviction and sen- 
tence of defendant. Therefore, the judgment of the 
trial court should be and hereby is reversed and the cause 
is remanded with directions to dismiss the same. All 
costs are taxed to the State. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


WALTER R. MULLIKIN, AS TRUSTEE IN BANKRUPTCY OF 
PEDERSEN-AYARS FURNITURE Company, A Co-PARTNERSHIP, 
APPELLANT, V. MAYSEL I. PEDERSEN ET AL., APPELLEES. 
71 N. W. 2d 485 


Filed July 15, 1955. No. 33758. 


1. Insurance. The provisions of section 44-871, R. R. S. 1943, 
are not applicable to the proceeds of an insurance policy on 
the life of an insured, the cost of which was paid in whole or 
in part by funds of another wrongfully, illegally, or fraudu- 
lently procured by the insured. 

2. Trusts. The burden of establishing a constructive trust is 
upon the person who bases his right thereon and he must do 
so by evidence that is clear, satisfactory, and convincing. 

8. Evidence. Circumstantial evidence is insufficient to warrant a 
recovery in a civil case unless the circumstances proved are of 
such a nature and so related to each other that only one con- 
clusion can be reasonably drawn therefrom. 


APPEAL from the district court for Lincoly County: 
Isaac J. NIsLEy, JupGE. Reversed and remanded with 
directions. 
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Donald V. Lowe, for appellant. 


Maupin & Dent, Richard W. Satterfield, and James 
N. Ackerman, for appellees. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLAuGH, JJ., and Fiory, District 
Judge. 


BosLaAucH, J. 


This is an action in equity to have a trust declared and 
impressed upon the proceeds of a life insurance policy 
on the life of Hilbert F. Pedersen, payable to his wife, 
because as it is claimed the funds used by the insured 
to satisfy the cost of the insurance were wrongfully ob- 
tained by him from the partnership of which he was a 
member. 

Pedersen-Ayars Furniture was organized March 5, 
1947, by Hilbert F. Pedersen and Homer R. Ayars of 
North Platte as a partnership in accordance with the 
Uniform Partnership Act of Nebraska to engage in and 
conduct a retail furniture, floor coverings, and appli- 
ance. business in that city. Its capital structure was 
$34,000 apportioned to the organizers as the only mem- 
bers thereof on the basis of $20,000 to Hilbert F. Peder- 
sen and $14,000 to Homer R. Ayars. It was agreed that 
the partners should own the business and assets of the 
partnership 20/34ths by the former and 14/34ths by the 
latter; that the partners should each devote his entire 
time and efforts to the business and affairs of the firm; 
that each should until it was otherwise agreed receive 
monthly $250 as compensation; and that the compensa- 
tion of each should always be an equal amount. Hilbert 
F. Pedersen was constituted general manager and was 
empowered to determine the policies of the organization. 

Hilbert F. Pedersen, spoken of hereafter as deceased, 
died June 1, 1954. The partnership June 23, 1954, was 
on the petition of Homer R. Ayars, the surviving part- 
ner, adjudged a bankrupt by the United States District 
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Court for the District of Nebraska, and July 9, 1954, ap- 
pellant was appointed and qualified as trustee of the es- 
tate of the bankrupt. 

Deceased made application to Bankers Life Insurance 
Company of Nebraska July 24, 1952, for a policy of in- 
surance on his life and it issued to him the next day a 
policy of insurance in the maximum amount of $10,000 
in which Maysel I. Pedersen, his wife, was designated 
beneficiary. She survived him. The premiums on the 
policy were payable monthly. They were paid except 
the last which was due but not delinquent at the time 
of the death of the deceased and it was deducted from 
the proceeds of the policy as authorized by its terms. 

The claim of appellant in this litigation is that all the 
premiums except the final one were paid by the deceased 
with funds of the partnership misappropriated to that 
use by him secretly without notice to, knowledge, or 
consent of his partner Homer R. Ayars and contrary to 
the terms of the articles of partnership; that during the 
time of the illegal abstraction and wrongful appropria- 
tion of the funds of the firm to the payment of the insur- 
ance premiums the deceased was acting in a fiduciary 
capacity for the firm and by virtue thereof he became 
and was a trustee of the policy for the partnership; that 
he held only the legal title thereof for the exclusive bene- 
fit of the partnership as the cestui que trust; that Maysel 
I. Pedersen claimed to be the only beneficiary of the 
policy of insurance, was attempting to appropriate to her 
use the proceeds thereof, and would do so unless pre- 
vented by the judgment of the court; and that the insurer 
unless prevented by the court would pay to the named 
beneficiary the proceeds of the policy. The relief asked 
was that the insurer be restrained from paying and the 
beneficiary be enjoined from receiving the proceeds of 
the insurance; that a trust be imposed upon the pro- 
ceeds of the policy in favor of appellant; and that he have 
and receive the proceeds of the policy of insurance. 

The Bankers Life Insurance Company of Nebraska 
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conceded the existence and validity of the policy of in- 
surance on the life of deceased; the receipt of all pre- 
miums on its account except the last one due at the 
time of the death of the deceased; the deduction of it 
from the amount of the policy; the fact that Maysel I. 
Pedersen was the named beneficiary therein; and that 
the net amount of the insurance was held by the insurer 
subject to the rights of the beneficiary. The insurer 
offered to pay the amount due on the policy with interest 
as the court adjudged. 

The substance of the answer of Maysel I. Pedersen 
was a denial of the allegations of appellant except she 
admitted the existence of the partnership and the adju- 
dication of bankruptcy against it; that appellant was the 
trustee in bankruptcy; and that the policy of insurance 
on the life of the deceased duly issued by the insurer was 
in force at the time of the death of the deceased and 
Maysel I. Pedersen was beneficiary of the insurance. 
She asserted that the premiums on the policy were re- 
quired to be paid monthly; that it granted a grace period 
of 31 days for the payment of any premium from the due 
date thereof; that the policy had no provisions for paid- 
up or extended insurance and it wholly terminated on 
the 31st day after any monthly premium thereon became 
due; and that the beneficiary to keep the policy in force 
for her benefit paid with her individual funds to the 
insurer premiums on the policy including those for the 
months of March and April 1954. If she had not done 
so the policy would have terminated before the death 
of the deceased and that no amount would have been © 
realized from it. ; 

The district court found that the motion of appellees 
for a dismissal of the petition of appellant made at the 
close of his evidence should be sustained; that the Bank- 
ers Life Insurance Company of Nebraska should pay the 
proceeds of the policy of insurance issued by it on the 
life of the deceased including any accruals thereon to 
the clerk of the district court; that when payment had 
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been made by the insurer it should be discharged from 
liability upon the contract of insurance and the tempo- 
rary injunction issued herein should be dissolved; that 
the proceeds of the insurance policy were the property 
of appellee Maysel I. Pedersen; that the clerk of the court 
upon receipt of the amount thereof from the insurer 
should pay to appellee $9,158.20 and any accruals on the 
policy, and the clerk should retain $785.50, the amount 
of the funds of the partnership devoted to payment of 
premiums on the insurance contract, until the further 
order of the court; and that it was not possible for the 
court to determine from the proof produced whether the 
partnership funds used by deceased to pay insurance pre- 
miums on the policy were the distribution of firm as- 
sets to him or whether they were wrongfully received 
and appropriated by him and are recoverable as partner- 
ship property. A judgment was rendered in harmony 
with the findings made. A determination of the cor- 
rectness thereof is the purpose of this appeal. 

The ground of the claim of appellant that he is en- 
titled to the insurance fund, the subject of this contro- 
versy, is that the premiums upon the policy were paid 
by money wrongfully taken by the insured from the part- 
nership and that this affords a basis for equity to im- 
press a trust upon the fund in favor of appellant to 
remedy a wrong done by the insured and to prevent 
the beneficiary profiting from the misappropriation and 
wrongful acts of the deceased. The claim of appellant 
that he should recover the entire fund realized from the 
insurance contract cannot prevail in any event because 
of a failure of proof that all of the cost of the insurance 
was satisfied with partnership funds. There is no 
authority which supports this claim. There are decisions 
that if a person wrongfully obtains money of another 
and uses it in the payment of premiums for insurance 
on his life a trust is created in favor of the person from 
whom the money was wrongfully, illegally, or fraudu- 
lently appropriated, and that the latter is entitled to such 
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portion of the total insurance as the amount of the pre- 
Imiums which have been paid from the money bears to 
the total premiums paid. Truelsch v. Miller, 186 Wis. 
239, 202 N. W. 352, 38 A. L. R. 914; Vorlander v. Keyes, 
1 F. 2d 67; Massachusetts Bonding & Ins. Co. v. Josse- 
dyn, 224 Mich. 159, 194 N. W. 548; Shaler v. Trowbridge, 
28 N. J. Eq. 595; Brodie v. Barnes, 56 Cal. App. 2d 315, 
132 P. 2d 595; Jansen v. Tyler, 151 Or. 268, 47 P. 2d 969, 
on rehearing, 151 Or. 288, 49 P. 2d 372; Proctor v. Mac- 
Claskey, 278 Mass. 238, 179 N. E. 600; Annotation, 38 
A. L. R. 930; 29 Am. Jur., Insurance, § 1299, p. 969. In 
other jurisdictions the doctrine is that recovery in such 
a situation is limited to the amount of the premiums paid 
by the insured with wrongfully acquired money of an- 
other. Board of Public Instruction v. Mathis, 132 Fla. 
289, 181 So. 147; Thum v. Wolstenholme, 21 Utah 446, 
61 P. 537; Succession of Onorato, 219 La. 1, 51 So. 2d 
804, 24 A. L. R. 2d 656; American Nat. Bank v. King, 158 
‘Okl. 278, 13 P. 2d 164; Hubbard v. Stapp, 32 Ill. App. 
541. This court has not considered or determined the 
rule which should govern in such a situation and it is not 
necessary to decide it in this case. 

Maysel I. Pedersen, identified herein as appellee, 
argues that provisions of the insurance law of the state 
bar recovery by appellant. These are contained in 
section 44-371, R. R. S. 1943: “All money * * * and 
every benefit accruing under * * * any policy or certifi- 
cate of life insurance payable to a beneficiary other 
than the estate of the insured * * * heretofore or here- 
after issued, shall be exempt from * * * all claims of 
creditors of the insured, and of the beneficiary if re- 
lated to the insured by blood or marriage, in the absence 
of a written agreement or assignment to the contrary.” 
The right to the relief demanded by the appellant does 
not depend upon a written agreement concerning or 
an assignment of the insurance involved in this case. 
It is not controverted that the appellee was the named 
beneficiary and the wife of the insured. The inappli- 
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cability of the statute is asserted by the appellant be- 
cause of his claim that the cost of the insurance was 
paid with funds of the partnership wrongfully misap- - 
propriated and used by the deceased. 

The statute does not operate to protect from the claim 
of a creditor the proceeds of an insurance policy on 
the life of the insured purchased with funds wrong- 
fully, illegally, or fraudulently obtained by him from 
the creditor. Succession of Onorato, supra, considered 
a statutory provision that the proceeds of life insur- 
ance should be exempt from all liability from any debt 
not secured by a pledge or assignment of the policy or 
incurred by advance payments made on or against the 
policy. The insurance fund involved therein was the 
proceeds of insurance policies on the life of the insured, 
cost of which had been wrongfully paid with money in 
his hands as agent of named persons. It was argued 
that the statute protected the fund from the claim of 
the principals of the insured whose money without their 
knowledge was appropriated to the payment of the cost 
of the insurance. The court said: “The first ques- 
tion, then, is whether the exemption provided in the 
statute can be successfully used as a shield to protect 
the fruits of a fraudulent act. In other words, can such 
statute operate to validate a fraudulent act, and offer 
to one who practices such reprobated fraud a refuge 
or sanctuary for the property so taken, so that it can 
be placed beyond the reach of those defrauded? The 
answer must be in the negative, for it was never the 
intention of the Legislature by this exemption to en- 
courage fraud and to provide a safe depository for 
stolen funds.” In Truelsch v. Miller, supra, the court 
remarked: “The statutes guarding the rights of mar- 
ried women in insurance policies and homesteads are 
beneficent statutes, which are liberally construed in 
their behalf. But they are not designed to encourage 
fraud or to make such property a safe depository for 
stolen funds.” It is said in Massachusetts Bonding & 
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Ins. Co..v. Josselyn, supra: “The fact that the wife of 
Reeber, instead of his estate, was named as beneficiary 
cannot affect plaintiff’s rights. * * * While the statute 
-(2 Comp. Laws 1915, § 9345) provides that moneys pay- 
able under policies in which the wife is named as ben- 
eficiary are not subject to the claims of creditors, the 
question here presented is not one of preference. Her 
right under the statute must yield to the paramount 
right of the estates, the moneys of which furnished the 
consideration for the investment.” See, also, McConnell 
v. Henochsberg, 11 Tenn. App. 176; Jansen v. Tyler, 
supra; Shaler v. Trowbridge, supra; Exchange State 
Bank v. Poindexter, 137 Kans. 101, 19 P. 2d 705; 22 Ap- 
pleman, Insurance Law and Practice, § 14585, p. 622. 
A much discussed and severely criticised decision to 
the contrary is Bennett v. Rosborough, 155 Ga. 265, 116 
S. E. 788, 26 A. L. R. 1397, in which it is said: “Where 
the husband takes out a policy payable to his wife and 
does not change the beneficiary, creditors of the hus- 
band can not in this State, in a contest with the wife, 
take the money, even though premiums might have 
been paid at a time when the husband was insolvent or 
with money which had been stolen from the creditors.” 
That case is definitely in the minority and is thought 
to be unsound. If it is proven that an insured used 
money wrongfully received by him to defray the cost 
of the insurance a denial of the exemption of the stat- 
ute does not involve the taking away of the insurance 
money, as such, from the wife contrary to her designa- 
tion as beneficiary by the insured, but merely the res- 
toration to the creditor of the money to which he was 
equitably entitled which had been diverted to the pay- 
ment of premiums which produced the insurance. The 
defrauded creditor in such a situation claims no posi- 
tive benefit from the insurance but denies the power of 
the insured to put the money to which the former was 
equitably entitled beyond his reach by investing it in 
insurance for the benefit of the wife of the insured. 
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It is difficult to deny the justice of this. The statute 
of this state above quoted is not applicable and does 
not constitute a defense to the claim of appellant. 

It is insisted by appellee that the proof is inadequate 
to justify any recovery by appellant. The deceased and 
Homer R. Ayars, hereafter spoken of as Ayars, the 
members of Pedersen & Ayars Furniture, operated it in 
a retail business for the sale of furniture, floor cover- 
ings, and household appliances from the time the firm 
was organized in March 1947, until the death of the 
deceased June 1, 1954. There is no showing of what was 
done with the partnership, its business, and assets from 
then until the adjudication of bankruptcy against the 
partnership. 

The partners were each active in the conduct of the 
business and affairs of the firm. The deceased was 
designated manager thereof and dictated its policies. 
He had charge of the office and the routine matters in 
the conduct of the business. Ayars conducted sales, 
did part of the buying, looked after the inventory, and 
on occasions attended to payments of items of indebted- 
ness of the firm. He would direct the bookkeeper to 
write any check necessary to be used in paying such 
items and he and the bookkeeper would sign it. The 
articles of partnership required all its funds to be de- 
posited ina store account and to be withdrawn only by 
checks on the account signed by both partners but the 
practice was for both partners or one of them and the 
bookkeeper to sign its checks. The bookkeeper was 
employed in May 1951 and she continued until the busi- 
ness closed. Her hours were from 1 to 5:30 p. m. on each 
business day. It was probably because of this that she 
signed few checks with one of the partners as com- 
pared with the total number of checks made. The part- 
ners each signed incompleted blank checks and left 
them at the store where they could be used. Ayars 
did this oftener than the deceased. They also each 
signed checks after they had been completed except as 
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to signatures. Ayars testified that he could not identify 
any particular check as to whether it had been signed 
before or after it was completed by having the blank 
spaces on it properly filled. It is a fair inference that 
Ayars had access to the papers, books, and records of 
the firm. In any event he did not say when he was a 
witness that he did not have. It was a practice of each 
partner to pay individual items of indebtedness with 
partnership checks drawn on the partnership account. 
The books and records of the firm were submitted each 
month to Hansen & Fuenning, auditors and accountants 
of North Platte, and they made a report to it of their 
examination and the result thereof each year, and there 
is some indication a report was made by the account- 
ants each month. None of these were produced or ac- 
counted for and no member of the firm of the account- 
ants was called as a witness. An embezzler does not 
generally submit the records of his defalcation to audi- 
tors and accountants for an examination and report. 

There is no direct evidence that deceased paid any 
cost of the insurance with funds wrongfully secured by 
him. No witness testified that deceased improperly 
appropriated any money or thing of value from the 
partnership or that premiums upon the policy on his 
life were satisfied with any funds or property of the 
partnership. The proof of appellant in this regard is 
entirely circumstantial. The proof in this respect is 
that deceased used checks drawn on the partnership 
account to the order of his landlord in payment of rental 
of the residence property where deceased lived; that 
there were checks drawn on the firm account payable 
to the order of the insurance company used by deceased 
to pay premiums on the policy on his life; and that 
there were checks payable to deceased drawn on the firm 
account but the purpose for which they were drawn 
or used is not indicated by any evidence. All of these 
checks except three were signed by both partners. 

It is not asserted or attempted to be established that 
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the deceased was insolvent, what his assets or income 
other than from the firm were, or how his salary was 
disposed of. There is an entire absence of proof when, 
before the partnership was adjudged bankrupt, it became 
insolvent and the value of its assets or the amount of 
its obligations. The unsupported statement of Ayars 
that he and the deceased each drew a regular salary of 
$250 a month, $125 every 2 weeks “most of the time” 
is contrary to the record evidence and cannot be accepted 
as the fact. There were eight checks of the firm pay- 
able to the deceased and endorsed by him that were 
identified by Ayars as salary checks given to deceased. 
The date and the amount of these follow: 7-22-1952, 
$125; 11-7-1952, $54.38; 11-25-1952, $55.16; 11-26-1952, 
$25.60; 12-6-1952, $74.95; 2-6-1953, $100; 7-21-1953, $75; 
7-22-1953, $125. This is convincing proof that deceased 
did not draw a regular salary or a definite amount, one- 
half thereof every 2 weeks. 

The records of the partnership introduced show that 
at irregular times in varying amounts between October 
3, 1952, and June 12, 1954, Ayars received from the 
partnership about $1,200 in excess of the amount paid 
by it to deceased. The refutation of the claim of Ayars 
concerning regularity of the monthly amount of salary 
to each partner and the payment thereof in equal 
amounts each 2 weeks is complete by such items as 
$418.90 received by Ayars in January 1953, consisting 
of $300 January 20 and $118.90 January 22, and $325 in 
February 1954. 

The partner of the deceased testified for appellant 
but he did not say that the deceased wrongfully took 
or that he improperly used any of the property or assets 
of the partnership. The burden was on appellant to 
establish that deceased improperly appropriated assets 
of the partnership to the payment of the cost of the in- 
surance or of a part of it. The nature of the trust ap- 
pellant seeks to have impressed on the insurance policy 
is characterized by his allegation that the deceased was 
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a trustee ex maleficio of the insurance contract for 
the partnership. In Peterson v. Massey, 155 Neb. 829, 
53 N. W. 2d 912, it is said: “The burden of establish- 
ing a constructive trust is always upon the person who 
bases his rights thereon and he must do so by evidence 
‘that is clear, satisfactory, and convincing.” The cir- 
cumstantial evidence relied upon by appellant is not 
sufficient to establish the indispensable elements of his 
case, In re Estate of Bingaman, 155 Neb. 24, 50 N. W. 
2d 523, states the manner of considering this class of 
evidence: _ “Circumstantial evidence is insufficient to 
sustain a verdict or to require submission of a case to 
a jury unless the circumstances proved by the evidence 
are of such a nature and so related to each other that 
only one conclusion can be reasonably drawn there- 
from.” Appellant has not met the requirements of the 
law in these respects. , 

The proof in the case is limited to evidence offered 
by appellant. There is no irreconcilable conflict to re- 
solve. This is an equity case and the court is obligated 
to consider and determine it de novo without regard to 
what was done in the trial court. Appellee is entitled 
to recover all of the proceeds of the insurance policy 
including interest thereon and any accruals to the policy, 
and to have the temporary injunction granted therein 
vacated and dissolved. 

The cross-appeal of appellee cannot be sustained. 
The rule relied upon therein is to the effect that one part- 
ner may not maintain an action against his copartner 
for an amount alleged to be due him on account of 
partnership transactions where no settlement of the 
partnership accounts and business has been had. Lord 
v. Peaks, 41 Neb. 891, 60 N. W. 353; Sanley v. Davies, 
113 Neb. 614, 204 N. W. 385. The present case is not a 
suit by one partner against his copartner. It is an ac- 
tion by the trustee in bankruptcy of the estate of the 
bankrupt. The bankrupt is the partnership, a legal 
entity. The trustee represents the bankrupt. He ap- 
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pears as a party to this litigation in that capacity. 6 Am. 
Jur. (Rev. Ed.), Bankruptcy, § 637, p. 915. The cross- 
appeal should be and it is dismissed. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Lincoln 
County with directions to render and enter a judgment 
in the cause in favor of Maysel I. Pedersen, and against 
the Bankers Life Insurance Company of Nebraska, for 
the full amount of the proceeds of the policy No. 330765 
issued on the life of Hilbert F. Pedersen July 25, 1952, 
in the sum of $9,943.70, plus any interest thereon or 
other accruals to the policy and with interest on the 
total amount of the judgment as provided by law, and 
vacating and dissolving the temporary injunction granted 
and allowed in this case August 5, 1954. The costs of 
the action should be and they are taxed to appellant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


THOMAS SHIELDS, ADMINISTRATOR OF THE ESTATE OF 
RoBERT SHIELDS, DECEASED, APPELLEE, v. COUNTY OF 


BUFFALO ET AL., APPELLANTS. 
71 N. W. 2d 701 


Filed August 19, 1955. No. 33704. 


1. Trial. It is the duty of the trial court to present to the jury 
those issues which are raised by the pleadings and which find 
support in the evidence. 

2. Trial: Appeal and Error. However, it is error, which may be 

prejudicial, to include issues which find no support in the 

evidence. 

Counties: Highways. A county is not obligated to erect and 

maintain safety warning signs along its highways apprising 

the public of conditions such as curves, turns, location of bridges, 
and similar situations that may be hazardous, unless the duty 
to exercise reasonable and ordinary care in the maintenance of 
its highways would require it to do so at a particular location. 

At common law there was no right of action 

against a county for the recovery of damages resulting from a 

defective highway or bridge. In this state the source and ex- 


co 
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10. 


11. 


12. 


‘tent of liability of a county for damages of this character are 


statutory. 


A county is obligated to use reasonable and 
ordinary care in the construction, maintenance, and repair of 
its highways and bridges so that they will be reasonably safe 
for the traveler using them while he is in the exercise of reason- 
able and ordinary caution and prudence. The duty of the 
county will not be extended by construction beyond the words 
and fair implication of the statutory liability. A county is not 
an insurer of the safety of a person who uses its roads and 
bridges or the safety of the highways and bridges maintained 
by it for the use of the public. 

Counties: Negligence. In an action to recover damages from 
a county by virtue of the statute the burden is on the plaintiff 
to establish negligence of the county and that the negligence 
was the proximate cause of the injury or that it was a cause 
that proximately contributed to it. 

Automobiles: Negligence. The existence or presence of smoke, 
snow, fog, mist, blinding headlights, or other similar elements 
which materially impair or wholly destroy visibility are not to 
be deemed intervening causes but rather as conditions which 
impose upon the drivers of automobiles the duty to assure the 
safety of the public by the exercise of a degree of care com- 
mensurate with such surrounding circumstances. 

Negligence. Negligence is a question of fact and may be 
proved by circumstantial evidence and physical facts. All that 
the law requires is that the facts and circumstances proved, to- 
gether with the inferences that may be properly drawn there- 
from, shall indicate with reasonable certainty the negligent act 
charged. ; 

Automobiles: Evidence. The question of the admissibility of 
evidence as to the speed of a vehicle shortly prior to the time 
of an accident rests largely in the discretion of the court. 
Various factors, such as skid marks, distance 
traveled after impact, and force of impact, constitute pertinent 
evidence in arriving at an estimate of the rate of speed of an 


* automobile, either by those involved in an accident or those in 


authority investigating the accident immediately thereafter. 
Damages: Evidence. Funeral expenses cannot be recovered in 
the absence of proof that they represent the fair and reasonable 
value of the materials furnished and the services rendered. 

: However, if proof is offered of what was paid 
for materials furnished and services rendered in conducting 
a funeral, and no objection is made thereto on the ground that 
the ‘amount so paid is not the proper basis for recovery, it will be 
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presumed the objection thereto on that basis is waived and 
that the amount so paid is the fair and reasonable value thereof. - 

12. Damages: Death. The measure of damage in an action by the 
personal representative of a child, for the benefit of its parents, 
to recover for wrongfully causing the death of such child, is the 
present worth in money of the contributions having a general 
monetary value of:which the parents are shown by the evi- 
dence with reasonable certainty to have been deprived by the act 
causing the death, and those contributions that are only prob- 
able, or conjectural, may not be included in the amount of 
such damage. 

14. Damages. Economic conditions, including the low purchasing 
power of money for the necessities of life, is a factor in deter- 
mining the amount of a verdict. 

15. Damages: Appeal and Error. The fixing of the damages is the 
function of the jury and unless it can be shown to be so exor- 
bitant as to indicate passion, prejudice, mistake, or a complete 
disregard of the law and the evidence, its judgment will be 
sustained. 


AppesAL from the district court for Buffalo County: 


EvLpripcE G. REED, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


Robert L. Haines, Hamer, Tye & Worlock, and Black- 
ledge & Sidner, for appellants. 


Munro & Parker, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE; and BosLaucH, JJ. 


.WENKE, J. 

Thomas Shields, as administrator of the estate of 
Robert Shields, deceased, brought this action in the dis- 
trict court for Buffalo County against the County of 
Buffalo, Douglas Anstine, and George Sobotka. The 
action is brought under and pursuant to the authority of 
sections 30-809 and 30-810, R. R. S. 1943, often referred 
to as Lord Campbell’s Act, is for the exclusive benefit of 
the next of kin of the deceased, and is based on alleged 
acts of negligence claimed to have been the proximate 
cause of the death of Robert Shields and for which it is 
contended defendants are liable. 
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Issues were ieined and trial had. Plaintiff recovered 
a verdict against all of the defendants in the sum of 
$10,931.65. Each of the defendants separately filed a 
motion for judgment notwithstanding the verdict or, in 
the alternative, for a‘new trial. These motions also in- 
cluded a request that in case both the foregoing were 
denied that the court reduce the amount of the verdict 
by requiring a remittitur because the verdict is ex- 
cessive. The court overruled all of these motions and 
the defendants have appealed therefrom. 

We will separately discuss the issues raised by the 
county but discuss those raised by Anstine and Sobotka 
together for Anstine was an employee of Sobotka and 
admittedly engaged within the scope of this employment 
at the time of the accident. 

A person is liable for the negligent operation of an 
automobile by his servant where. such servant, at the 
time of the accident, was engaged in his employer’s 
business with the latter’s knowledge and consent. Shaf- 
fer v. Thull, 147 Neb. 947, 25 N. W. 2d 755. 

The accident in which Robert Shields was killed hap- 
pened shortly before 11 p. m. on Friday, July 3, 1953, on 
a county road some 614 miles south of Ravenna, Ne- 
braska, and just south of what is referred to in the record 
as the Zeller bridge. Robert Shields was, just before . 
the accident, driving his father’s 1950 Oldsmobile sedan 
north on this county road, which road was built and is 
maintained by Buffalo County and referred to in the 
record as the Ravenna road, it running straight south 
from that city. At the same time Anstine was driving 
his 1949 Lincoln sedan on this road. Ata point about 70 
feet south of the Zeller bridge, which bridge is on the 
Ravenna road and was built and is maintained by 
Buffalo County, the Lincoln sedan hit the Oldsmobile 
sedan and killed four of the five teenagers riding there- 
in, the fifth miraculously and fortunately survived. 
Robert Shields was 16 years of age at oe time. We will 


38 NEBRASKA REPORTS [VoL. 161 
Shields v. County of Buffalo 


discuss the facts in more detail in connection with our 
discussion of the questions raised. 

In considering several of the questions hereinafter 
discussed the following principles are applicable: 

“A motion for directed verdict or for judgment not- 
withstanding the verdict must, for the purpose of de- 
cision thereon, be treated as an admission of the truth 
of all material and relevant evidence submitted on be- 
half of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the 
evidence.” Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 
569. 

“In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct a 
verdict against him.” Stark v. Turner, supra. 

“In a law action, where the case is presented to the 
jury under proper instructions, a verdict based upon 
conflicting evidence will not be set aside on appeal 
unless clearly wrong.” Remmenga v. Selk, 150 Neb. 
401, 34 N. W. 2d 757. 

“In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable 
to the successful party, that is, every controverted fact 
must be resolved in his favor and he should have the 
benefit of every inference that can reasonably be deduced 
therefrom.” Remmenga v. Selk, supra. 

“It is not the province of this court in reviewing the 
record in an action at law to resolve conflicts in or weigh 
the evidence.” Snyder v. Farmers Irr. Dist., 157 Neb. 
771, 61 N. W. 2d 557. 

“It is presumed in such an action that controverted 
facts were decided by the jury in favor of the success- 
ful party, and its finding based on conflicting evidence 
will not be disturbed unless clearly wrong.” Snyder 
v. Farmers Irr. Dist., supra. 
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Insofar as Buffalo County is concerned, the court sub- 
mitted the following specifications of negligence: 

“8. That the defendant County of Buffalo careless- 
ly and negligently failed to maintain a sufficient bridge 
at said place on said county road in the following par- 
ticulars: 

“(a) In failing to maintain said bridge so that it was 
fit for public traffic to cross the same. 

' “(b) In failing to maintain a guide rail to prevent 
vehicles from running into the batter chord of said 
bridge. 

“(c) In permitting said bridge to become out of 
repair. 

“(d) In failing to replace said bridge when the de- 
fendant County of Buffalo knew or should have known 
that said truss type bridge was out of plumb. 

“(e) In failing to warn the public that said bridge was 
narrower than the roadway approaching the bridge. 

“(f) In failing to warn the public and particularly 
the defendant Douglas Anstine that the northwest bat- 
ter chord was bent to the east. 

“(g) In maintaining said bridge when it was old, 
rusty and obsolete and not fit for modern traffic and 
heavy loads that used said county road and bridge. 

“(h) In failing to warn the public and particularly 
the defendant Douglas Anstine that the upper truss or 
banister was bent over the bridge floor.” 

The county contends it was prejudicial error for the 
trial court to include specifications of negligence in the 
foregoing instruction which find no support in the evi- 
dence. 

“It is the duty of the trial court to present to the 
jury those issues which are raised by the pleadings and 
which find support in the evidence.” Oliver v. Oliver, 
159 Neb. 218, 66 N. W. 2d 420. See, also, Franks v. Jir- 
don, 146 Neb. 585, 20 N. W. 2d 597. 

“In stating the issues to the jury it is error, which may 
be prejudicial, for the trial court to include allegations 
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of which there is no proof.” Oliver v. Oliver, supra. 

In this respect it is likewise error to submit an issue 
of negligence in regard to a matter where no duty is 
owing. This latter has application to specifications (b) 
and (e). We held in Olson v. County of Wayne, 157 
Neb. 213, 59 N. W. 2d 400: “A county is not obligated 
to erect and maintain safety warning signs along its 
highways apprising the public of conditions such as 
curves, turns, location of bridges, and similar situations 
that may be hazardous, unless the duty to exercise rea- 
sonable and ordinary care in the maintenance of its 
highways requires it to do so at a particular location.” 
We went on in the opinion to say: “There is no re- 
quirement of law that a county erect and maintain safety 
warning signs of conditions such as curves, turns, loca- 
tions of bridges, and the like, unless the duty to do so 
at a particular location is dictated by reasonable and 
ordinary care in the maintenance of its highway.” 

Appellee contends the trial court, by instructions Nos. 
21 and 22, submitted the foregoing proposition to the 
jury as a question of fact and that no error occurred by 
its doing so, stating: “It cannot be said, in view of this 
evidence, that as a matter of law, there was no duty to 
maintain signs or guide rails.” 

The evidence adduced as to the bridge, and the situa- 
tion existing there, discloses the following: It was a 
compression type of bridge with steel frame and wooden 
bed or floor that was covered with gravel; the bridge 
was about 40 feet long and 16 feet wide, the metal part 
of which was rusty in ‘appearance; the graveled and 
maintained portion of the road immediately to the north 
was 24 feet wide; there were no guide rails at the ap- 
proach where the road narrows from 24 feet to the width 
of the bridge; there were no signs to warn a traveler of 
the fact that the bridge was narrower than the road 
itself; and there were some weeds and grasses growing 
in the ditch to the west and some, including sumac, grow- 
ing in the creek or ravine over which the bridge extended 


Vou. 161] JANUARY TERM, 1955 4} 
Shields v. County of Buffalo 


but there was nothing in the road that would have pre- 
vented any oncoming traveler from the north from 
seeing the bridge, as the road to the north is straight 
and slopes up only slightly from the bridge to a small 
knoll some 350 to 450 feet away. 

Under this factual situation there was no duty on the 
part of the county to maintain guide rails at the ap- 
proaches to the bridge nor to put up signs to warn the 
public that the bridge was narrower than the road ap- 
proaching it. We find the submission of these two 
specifications was, under the circumstances shown, error, 
as it permitted the jury to speculate in regard thereto. 

Appellee alleged the county was obligated to main- 
tain and keep this bridge in repair. Specifications (a), 
(c), (d), (f), (g), and (h) relate to this duty, the 
county’s failure to perform it, and its failure to warn 
the public in regard thereto. 

“There was not at common law a right of action against 
a county for the recovery of damages resulting from a 
defective highway or bridge. The source and extent of 
liability of a county in this state for damages of this 
character are statutory.” Olson v. County of Wayne, 
supra. 

Section 39-834, R. R. S. 1943, insofar as here material, 
provides: “If special damage happens to any person, 
his team, carriage or other property by means of in- 
sufficiency or want of repair of a highway or bridge, 
which the county or counties are liable to keep in repair, 
the person sustaining the damage may recover in an 
action against the county, * * *.” 

“The word insufficiency in the statute referred to in 
the opinion means inadequate to the need, use, or pur- 
pose of the highway.” Olson v. County of Wayne, supra. 

“The word repair as used in the road laws means to 
restore to a sound or good condition after decay, in- 
jury, dilapidation, or partial destruction.” Olson v. 
County of Wayne, supra. 

As stated in Olson v. County of Wayne, supra: “A 
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county is obligated to use reasonable and ordinary care 
in the construction, maintenance, and repair of its high- 
ways and bridges so that they will be reasonably safe 
for the traveler using them while he is in the exercise 
of reasonable and ordinary caution and prudence. The 
duty of the county will not be extended by construction 
beyond the words and fair implication of the statutory 
liability. A county is not an insurer of the safety of a 
person who uses its roads and bridges or the safety of the 
highways and bridges maintained by it for the use of 
the public.” See, also, Wittwer v. County of Richardson, 
153 Neb. 200, 43 N. W. 2d 505. 

“In an action to recover damages from a county by vir- 
tue of the statute the burden is on the plaintiff to estab- 
lish negligence of the county and that the negligence 
was the proximate cause of the injury or that it was a 
cause that proximately contributed to it.” Olson v. 
County of Wayne, supra. See, also, Bowerman v. Green- 
berg, 142 Neb. 721, 7 N. W. 2d 711. 

“‘Negligence is not presumed; the mere happening 
of an accident does not prove negligence.’ Bowers v. 
Kugler, 140 Neb. 684, 1 N. W. (2d) 299.” Bowerman 
v. Greenberg, supra. 

“The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only be 
surmised or conjectured.’ Bowers v. Kugler, 140 Neb. 
684, 1 N. W. (2d) 299.” Bowerman v. Greenberg, supra. 

The bridge involved had been used for many years. 
The trusses on each side of the floor of the bridge, and 
which were the supports thereof, consisted of three 
panels or parts. One was the horizontal panel on top, 
the other two were the sloping panels at each end, re- 
ferred to as batter chords. The latter were anchored 
at the corners of the bridge by shoes. These shoes were 
riveted to caps or crossbeams attached to steel piling 
located at each end of the bridge. The bridge had a 
carrying capacity of 17 to 25 tons. 

William G. Spahr, who was bridge superintendent for 
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the county in 1952, testified that his duties as such con- 
sisted of supervising and constructing bridges for the 
county; that when he examined this bridge he found the 
trusses were beginning to lean; that because of various 
factors the beams or trusses would not stay straight or 
plumb; that he thought the bridge ought to be replaced 
and ordered steel for that purpose; and that the last 
time he inspected it the lean was about 15°. However 
he also testified that the last time he inspected this 
bridge, which was shortly before January 1, 1953, that 
the needle beams had dropped a little but had not gone 
down far enough to affect the floor of the bridge; that | 
the floor of the bridge was then level; and that the lean 
had not gone far enough to hurt anything. The only 
evidence as to the effect of a 15° lean of the trusses is 
that it would decrease the carrying capacity of the bridge 
somewhere between 5 to 10 percent and that it would 
not otherwise affect the stability thereof. 

The evidence shows the road on which the accident 
happened is a well-traveled graded and graveled county 
road; that trucks and semitrailers carrying loads up to 
700 or 800 bushels of grain and up to 11 tons of gravel 
used this road frequently. In fact, the evidence shows 
it was so used very shortly before the accident occurred 
and that no one using it for such purposes became aware 
of the fact that the bridge was in any way defective, 
if in fact it was. We find no evidence which would 
support a finding that the county did not use reasonable 
and ordinary care in the maintenance and repair of this 
bridge so that it would be, and was, reasonably safe for 
the traveling public. 

But let us assume, for the sake of discussion, that the 
county was negligent*in this regard. That fact alone 
would not make it liable for, as stated in the authorities 
quoted, such negligence would have to be established 
as the proximate cause of the accident or that it was a 
cause that proximately contributed thereto. As stated 
in Kennedy v. Chicago, R. I. & P. R. R. Co., 156 Neb. 
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345, 56 N. W. 2d 446: “Negligence which is the moving 
and effective cause of a happening is the proximate 
cause thereof.” 

The evidence shows that when the north end of the 
bridge collapsed the northwest batter chord of the 
bridge, which had been torn loose from its footing, 
was found under the wooden timbers of the floor or bed 
of the bridge; that this batter chord was bent downward 
into a “V” shape from a severe blow on the upperside 
or top thereof whereas it would have been bent upward 
had the bridge collapsed from an overload or overweight; 
and that the tearing loose of the footing of any batter 
chord would cause the bridge to collapse. The evidence 
shows that is what happened. Under this situation we 
can see no possible connection between the leaning of 
the trusses and the collapsing of the bridge. Such lean- 
ing was at most, under the circumstances here shown, 
a condition. ; 

‘In this respect we have not overlooked the fact that 
Anstine testified he saw either the batter chord or hand- 
rail leaning in when he was about 25 feet from the bridge. 
At that time he admits he was traveling not less than 
40 miles an hour and did not have time to apply his 
brakes in the fraction of a second after he saw it and 
before he hit the bridge. He said he was driving with 
his courtesy lights on, being blinded by the lights of an 
oncoming car, and that he did not see the handrail until 
it showed up white in his lights, which lights extended 
out about 25 to 30 feet. 

“x * * It was the duty of the driver of the car after 
dark on this road to proceed so that his headlights would 
mark out the traveled road * * *.’. (Tomjack v. Chicago 
& N. W. Ry. Co., 116 Neb. 413, 217 N. W. 944.)” Olson 
v. County of Wayne, supra. 

Of course the bright lights of any oncoming car would 
not excuse Anstine for we have often said a driver of 
a car must drive it so he can stop within the radius of 
his lights and that: “The existence or presence of smoke, 
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snow, fog, mist, blinding headlights, or other similar 
elements which materially impair or wholly destroy visi- 
bility are not to be deemed intervening causes but rather 
as conditions which impose upon the drivers of automo- 
biles the duty to assure the safety of the public by the 
exercise of a degree of care commensurate with such 
surrounding circumstances.” Haight v. Nelson, 157 Neb. 
341, 59 N. W. 2d 576. 

What is said in Olson v. County of Wayne, supra, has 
application here. Therein we said: “The guardrail or 
its condition could not have been the proximate cause 
of the accident. The driver of the car stated that his 
vision of the road in front of the vehicle was restricted 
to 25 feet, and that he did not see the bridge or anything 
about it until he was within 25 feet of the bridge. The 
minimum rate of speed at which the car was traveling 
at that time was at least 40 miles an hour. The time 
that elapsed between when he first saw the bridge and 
when the car went over the side of the bridge was ob- 
viously less than one-half of a second. The most per- 
fect and appropriate bridge railing could not have been 
a factor in avoiding the accident under these circum- 
stances.” 

We have come to the conclusion that the evidence 
adduced fails to show the county was guilty of any act 
which would constitute negligence. But assuming that 
permitting the trusses of the bridge to lean, which the 
evidence shows they did, was negligence, we find no 
evidence to show that it in any way contributed to the 
accident by being a proximate cause therefor or a cause 
that proximately contributed thereto. It was merely 
a condition that in no way related to the accident which 
caused the death of Robert Shields. We find the trial 
court was in error in submitting the issue of the county’s 
liability to the jury and should have sustained its mo- 
tion for a judgment notwithstanding the verdict. 

As to Anstine the court submitted the following speci- . 
fications of negligence: 
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“9. The careless and negligent acts of the defendant, 
Douglas Anstine, in which the defendant George So- 
botka participated are as follows, to-wit: 

“(a) The defendant failed to maintain proper con- 
trol of his vehicle and failed to prevent the same from 
running into and against said bridge. 

“(b) The defendant failed to maintain a proper look- 
out for other vehicles on said highway at said time and 
place and particularly for the vehicle which Robert 
Shields was driving. 

“(c) The defendant failed to keep a proper lookout 
for narrow bridges on said highway, although he was 
familiar with said road and bridges. 

“(d) The defendant was driving at said time and 
place at night on a graveled road approaching a bridge 
and approaching other vehicles and was operating his 
vehicle at a rate of speed greater than was reasonable 
and proper under such circumstances. 

“(e) The defendant was operating said vehicle at a 
rate of speed greater than provided by law. 

“(f) In failing to apply his brakes in time to avoid 
collision with said bridge and the vehicle driven by the 
decedent, Robert Shields. 

“(g) In driving and operating his vehicle on the 
wrong side of said road and into and upon the vehicle 
driven by Robert Shields.” 

As already herein set forth, in stating the issues to 
the jury, it is error, which may be prejudicial, for the 
trial court to include allegations of negligence which find 
no support in the proof. Anstine, on the basis that 
appellee alleged specific acts of negligence and conse- 
quently the doctrine of res ipsa loquitur has no appli- 
cation (see Mischnick v. Iowa-Nebraska Light & Power 
Co., 125 Neb. 598, 251 N. W. 258; Security Ins. Co. v. 
Omaha Coca-Cola Bottling Co., 157 Neb. 923, 62 N. W. 
2d 127), contends the circumstances shown are not suffi- 
cient to establish any of the acts of negligence alleged. 

The principles applicable in civil cases are as follows: 
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“In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable 
to the successful party.” Taylor v. J. M. McDonald Co., 
156 Neb. 437, 56 N. W. 2d 610. 

“It is often impossible to prove the existence of cer- 
tain situations by positive and direct evidence. When 
one faces that situation, he may resort to the doctrine 
announced in Union P. R. Co. v. Erickson, 41 Neb. 1. 
It is there held in a situation similar to this: ‘While the 
facts justifying an inference of negligence must be estab- 
lished by the evidence and their existence, must not 
be left to the conjecture of a jury, and while ordinarily 
negligence cannot be presumed merely from the hap- 
pening of an accident, still facts may be established by 
circumstances, and the same facts which prove the acci- 
dent may be circumstances from which the facts justi- 
fying an inference of negligence may be found to exist.’ ” 
Weber v. Thompson-Belden & Co., 105 Neb. 606, 181 N. © 
W. 649. | 

“Negligence is a question of Be and may be proved 
by circumstantial evidence and physical facts. All that 
the law requires is that the facts and circumstances 
proved, together with the inferences that may be prop- 
erly drawn therefrom, shall indicate with reasonable 
certainty the negligent act charged.” Gilliland v. Wood, 
158 Neb. 286, 63 N. W. 2d 147. See, also, Rocha v. Payne, 
108 Neb. 246, 187 N. W. 804. 

Anstine, a salesman for Sobotka, testified he com- 
pleted his work in Ravenna shortly after 10 p. m. on 
the evening of July 3, 1953; that he then proceeded to 
drive south out of Ravenna on the Ravenna road, intend- 
ing to return to his home in Kearney; that he was driv- 
ing his 1949 Lincoln sedan; that he only passed one car 
before reaching the bridge, doing so about 2 miles north 
thereof; that he was then driving from 40 up to 45 
miles an hour, driving about 50 as he approached the 
bridge; that as he approached the bridge a car with 
bright headlights was coming from the south, the road 
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south of the bridge is, for a considerable distance, 
straight and level; that he put on his courtesy lights 
and then flicked his lights from courtesy to bright three 
or four times trying to get the oncoming car to dim its 
lights but was not successful in doing so; that he left 
his lights on courtesy, which gave him a beam of light 
ahead of 25 to 30 feet; that as he approached the bridge 
from the knoll to the north he took his foot off of his 
accelerator but did not apply his. brakes; that his car 
did not slow up; that he continued to drive on the right 
side of the road, not realizing there was a bridge imme- 
diately ahead; that suddenly, just an instant before the 
accident, he saw either the northwest batter chord or 
handrail of the bridge in the beam of his lights; that 
what he saw was white and appeared to be leaning to 
his left or east; that in the fractional part of a second, 
which he estimated at less than a half second, he was 
not able to put on his brakes or to avoid hitting what- 
ever it was that was ahead of him; that after his car 
hit the handrail, or whatever it was, it went down with 
an awful bump; and that was the last he remembers 
until the accident was over and he was in his car 
which was lying on its left side. 

John W. Schuller, who was the first person at the 
scene of the accident, testified he was driving his car 
south on the Ravenna road that evening very shortly 
before the accident; that Anstine’s car passed him about 
144 miles north of the bridge; that he (Schuller) was 
at that time driving about 45 miles an hour; that out- 
side of having to slow up momentarily when the Anstine 
car passed him, because of the dust and gravel which 
it kicked up, he continued at that speed; that the night 
was quiet and clear, the road dry, and visibility good; 
that when he got to the Wedemeyer mail box, a point 
about a half mile north of the bridge and from which 
point one can see cars approaching the bridge from the 
south, he did not then or thereafter see any car lights 
approaching from that direction; that he saw the An- 
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stine car in the road when he came over the first rise 
in the road north of the bridge, which rise is about 
350 to 450 feet to the north thereof; that the Anstine car 
was then lying in the road south of the bridge, which 
was collapsed; that it was lying on its side facing 
east; and that Anstine was in it trying to get out. 

Outside of what Anstine testified to there is no other 
testimony by anyone who was involved in the accident 
or saw it as Lee Etta Cash, the only survivor of the five 
passengers in the Shields car, had no recollection of 
anything that happened after sHe got into the Shields 
car in Kearney. However, there is evidence of the 
physical facts that were evident to those who came upon 
the scene shortly after it had happened. 

The northwest batter chord of the bridge was intro- 
duced in evidence. This heavy steel beam was bent 
downward in a sharp “V”, tearing the steel side walls 
thereof in doing so. The evidence shows that at the 
time of the accident 6 rivets on the face of this batter 
chord, 2 below and 4 above the bend of the “V”, to- 
gether with the inside edge thereof, were freshly scraped 
and battered. The right half of the front bumper of 
the Anstine car was also introduced in evidence. This 
bumper has a series of grooves, which the evidence 
shows were freshly made at the time of the accident, and 
is bent in a manner that it is clearly evident what hit’ 
the batter chord. As hereinbefore stated the batter 
chord was torn loose from its footing where it is fas- 
tened by a shoe, which had been riveted to the cap or 
steel cross beams which, in turn, were fastened to the 
steel piling at the north end of the bridge. There is 
evidence in the record to the effect that when that 
happens the bridge will collapse and the evidence shows 
that is exactly what happened to the north 10 feet 
thereof, the northwest batter chord being found under 
the wooden joists and planks of the bed or floor of the 
bridge. 

The evidence also shows the south end of the floor 
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did not go down so the south 30 feet thereof sloped up 
from the bed of the creek or ravine, over which the 
bridge was constructed, to the level of the road at the 
south end thereof. On this floor or bed, which was cov- 
ered with gravel, was a mark some 214 to 3 feet wide ex- 
tending some 25 feet on the floorbed and then 8 feet 
on the road beyond. At that point it stopped and there 
were no marks of any kind on the road from there 
to an indentation or scraped out place about 62 feet 
south thereof. The Anstine car, as it lay in the road 
on its side, was about 71 or 72 feet south of the south 
edge of the bridge and was badly damaged on both 
sides and on its top. It is significant that it had paint 
on its left side of the same color as the Shields car. 

Immediately north of the Anstine car was an inden- 
tation or scraped out place in the road and scattered 
on the surface of the road around this indentation were 
pieces of glass and metal from both cars. 

The Shields car was found east of the bridge in the 
bed of the creek or ravine with its top crushed down 
toward the rear. There was no sign of any damage 
to it below the horizontal line of the front bumper. 
Significant is the fact that the evidence shows this car 
had marks on the top and paint therein of the same 
color as the Anstine car. The tire tracks of the Shields 
car were traced back to where its front wheels had 
skidded or been shoved sidewise some 8 to 10 inches, 
which skid marks were on the east half of the road 
and to the north of where the Anstine car stopped 
on its side. The Shields car stopped about 126 feet 
northeast of the indentation mark on the road. It was 
on its wheels and facing east-southeast. 

We come then to a discusison of whether or not the 
trial court was in error in submitting, as to Anstine, 
the several specifications of negligence which have 
hereinbefore been set forth. 

As to specifications (a), (b), (c), (d), (f), and (g) 
little need be said because the evidence herebefore set 
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forth fully supports submitting these to the jury. These 
facts indicate, with reasonable certainty, that Anstine 
was, at the time, driving his car south on the Ravenna 
road at such a rate of speed that he did not observe 
the bridge until it was too late for him to either brake 
his car to avoid hitting the bridge or to turn it for that 
purpose; that his car, weighing over 2 tons, hit the 
northwest batter chord of the bridge with enough force 
to bend it into a “V” shape and tear it loose from its 
footing thus causing the bridge to collapse when 
his car, which went to the left, hit the floor thereof; 
that the Anstine car then traveled up the floor or 
bed of the bridge, and a short distance beyond, when 
it went into the air; that some 62 feet to the south it 
hit the Shields car on top with its left side, crushing 
the top thereof down and toward the back; and that 
the Shields car was on its right or east side of the road. 

As to specification (e) we will assume, for the pur- 
pose of discussion, that this specification specifically re- 
lates to the 50 miles per hour maximum for driving at 
night, although the statute is much more restrictive as 
is evidenced by the following from section 39-723, R. 
R. S. 1943, of which it is a part: “* * * at a rate of 
speed greater than is reasonable and proper, having 
regard for the traffic and use of the road and the condi- 
tion of the road, nor at a rate of speed such as to en- 
danger the life or limb of any person, * * *.” As to 
the quoted language the evidence would clearly justify 
submitting this specification to the jury. 

Before proceeding to dispose of this issue we shall 
dispose of Anstine’s contention that the court erred 
in overruling his objection to the testimony of John W. 
Schuller, which testimony has already been herein set 
forth. Anstine contends that the evidence of speed at 
_ the point where he passed Schuller, a mile and one-half 
north of the bridge, was manifestly too remote to have 
any competent evidentiary value as to Anstine’s speed 
‘at or immediately prior to the time of the accident. 
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That is undoubtedly true but it will be observed that 
Schuller did not testify as to how fast Anstine was go- 
ing but as to the fact that Anstine passed him and 
where, how fast he (Schuller) was going at. the time, 
how fast he continued to go thereafter, and the fact 
that when he got to the Wedemeyer mail box, about a 
half mile from the bridge, there were no lights on the 
road and as he proceeded on he found the results of the 
accident. 

“This question of the admissibility of the speed of a 
vehicle shortly prior to the time of the accident rests 
largely in the discretion of the court.” Schwarting v. 
Ogram, 123 Neb. 76, 242 N. W. 273, 81 A. L. R. 769. 
We also said therein: “That when the machine was 
going at an excessive rate of speed a mile from the 
place where the collision occurred, and the speed did 
not slacken until after the collision, this evidence should 
be admitted.” 

“The rule of these cases is hereby approved but the 
discretion therein contemplated does not permit the 
admission of evidence of speed at other points unless 
the points are of such close proximity that a reasonable 
inference could be drawn that it was continued to the 
point of the accident, or unless, if more remote, there 
is evidence of fact or circumstance from which a rea- 
sonable inference could be drawn that speed was con- 
tinued at approximately the same rate over the inter- 
vening distance.” Prince v. Petersen, 144 Neb. 134, 12 
N. W. 2d 704. 

“Various factors, such as skid marks, distance traveled 
after impact, and force of impact, constitute’ pertinent 
evidence in arriving at an estimate of the rate of speed 
of an automobile, either by those involved in an acci- 
dent or those in authority investigating the accident im- 
mediately thereafter. See 5 Am. Jur., Automobiles, 
§ 630, p. 850.” Koutsky v. Grabowski, 150 Neb. 508, 
34 N. W. 2d 893. 

It is true Anstine testified he did not exceed 50 miles 
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an hour but he testified he maintained the same speed 
from where he passed the Schuller car until he reached 
the bridge. The evidence shows Schuller reached the 
Wedemeyer mail box, about a half mile from the bridge, 
when it is apparent the accident had already taken 
place. The batter chord that the Anstine car hit is in 
evidence and it is self-apparent it was hit with terrific 
force. There is also the fact that the jury could reason- 
ably find the Anstine car hurtled through the air 
some 60 feet before it landed on top of the Shields car. 
There is no question but what the jury could very 
properly find that Anstine was driving far in excess 
of 50 miles an hour when he hit the bridge. 

In any event we think what was said in Advance- 
Rumely Thresher Co. v. Bartzat, 114 Neb. 35, 206 N. 
W. 7, is here applicable. Therein we said: “* * * we 
conclude that reversible error cannot be predicated 
upon this assignment, since the verdict of the jury is 
the only one which should have been returned under 
the testimony.” 

Anstine contends that funeral expenses cannot be 
recovered in the absence of proof that they represent 
the fair and reasonable value of the materials furnished 
and services rendered. 

We said in Becker v. Hasebroock, 157 Neb. 353, 59 N. 
W. 2d 560: “Funeral expenses cannot be recovered 
in the absence of proof that they represent the fair and 
reasonable value of the materials furnished and the 
services rendered.” See, also, Oliverius v. Wicks, 107 
Neb. 821, 187 N. W. 73. 

In discussing this issue in Becker v. Hasebroock, 
supra, we said: “The record shows that the funeral 
expenses were paid by the wife of the decedent in the 
amount of $775.95. The only evidence relating thereto 
was the receipted statement of the undertaker which 
was received in evidence over the objection of the de- 
fendant. There was no evidence of the fair and rea- 
sonable value of the materials furnished or the services 
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rendered. Such proof is essential to a recovery. The 
objection to the admission of the receipted statement 
should have been sustained.” 

The evidence here adduced in this respect is that of 
Thomas Shields, the father. He testified as follows: 
“Q I have one further question that I should have asked 
on direct. Mr. Shields, I neglected to inquire about 
the funeral expenses. Have you paid the funeral ex- 
penses? A We have. Q And what did that amount to? 
A $931.65, if I’m not mistaken. (examining paper). 
$931.65.” 

It will be observed no objection was made to this testi- 
mony in the form in which it was offered. In the absence 
thereof, we think the following applies: If proof is 
offered of what was paid for materials furnished and 
service rendered in conducting a funeral, and no objec- 
tion is made thereto on the ground that the amount so 
paid is not the proper basis for recovery, it will be pre- 
sumed the objection thereto on that basis is waived 
and that the amount so paid is the fair and reasonable 
value thereof. 

We come then to the question, was a verdict of $10,000 
excessive? This court has laid down certain principles 
applicable here. 

In Fisher v. Trester, 119 Neb. 529, 229 N. W. 901, we 
said: “The measure of damage in an action by the per- 
sonal representative of a child, for the benefit of its 
parents, to recover for wrongfully causing the death of 
such child, is the present worth in money of the contribu- 
tions having a general monetary value of which the par- 
ents are shown by the evidence with reasonable certainty 
to have been deprived by the act causing the death, and 
those contributions that are only probable, or conjectur- 
al, may not be included in the amount of such damage.” 

And, as stated in Dorsey v. Yost, 151 Neb. 66, 36 N. 
W. 2d 574, 14 A. L. R. 2d 544: “The measure of damages 
in an action such as we have before us is the pecuniary 
loss which the parent sustains by reason of being de- 
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prived of the child’s services during his minority and 
the loss of contributions that might reasonably be ex- 
pected to be made after reaching his majority. Contri- 
butions which are speculative or conjectural may not 
properly be included. It is for the jury to determine the 
pecuniary value of the child’s services which would 
have accrued to the parent but for the accident. The 
amount to which a parent is entitled cannot be accu- 
rately determined because of the numerous contingen- 
cies involved. The amount being very problematical, it 
is peculiarly for the jury to determine, after hearing all 
the evidence bearing upon the situation, including the 
parent’s position in life, the physical and mental condi- 
tion of the child, his surroundings and prospects, and 
any other matter that sheds light upon the subject. 
Members of juries generally have children of their own 
and have information as to the pecuniary value of chil- 
dren’s services and the expense involved in their care and 
education. A jury is peculiarly fitted to determine the 
loss sustained by a parent in such a case. At best, the 
verdict can only be an approximation as no yardstick ex- 
ists by which the correct answer can be found with 
exactness.” 

The evidence shows that Robert Shields was 16 years 
of age on December 19, 1952; that he was a good student 
and had just completed his junior year in the high 
school of Kearney; that he intended to return the follow- 
ing year to complete his high school education; that he 
lived with his parents, Thomas and Wanda Shields; that 
he was an ambitious and capable young man, getting 
outside employment whenever he could do so; that in the 
summer of 1952 he worked for Willis Shields, no relation, 
at the Western Motel in Kearney; that he again had the 
same job in the summer of 1953 and was working there 
at the time of his death; that when working full time, 
which he did during his summer vacations, he was earn- 
ing $35 a week; that he also worked at this place on Sat- 
urdays and occasionally on Sundays in the early spring 
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and late fall while attending school; that he was an able 
young man fully capable of handling the motel’s busi- 
ness which consisted of running a filling station and 
the renting of cabins; that he was, on occasions, left 
in full charge thereof; that he used what he earned to 
buy himself clothes and other things he needed, in- 
cluding spending money and some of his incidental ex- 
penses in school; that while he was attending school 
he willingly helped his mother around the home doing 
anything she wanted him to do, including mowing the 
yard, scooping the snow etc., putting in about 1% to 
2 hours a day or from 10 to 12 hours a week at such serv- 
ices; that such services were reasonably worth $1 an 
hour; that he bought some things for the home, the exact 
items or the value of such purchases not being shown; 
and that he was a capable, ambitious, and industrious 
young man who seemed to be interested in his own and 
his family’s welfare. 

Thomas, the father, was 43 years of age and, under the 
Commissioner’s Table, had a life expectancy of 27.62 
years. At the time he was regularly employed, and had 
been for some time, by the Army Store as a clerk and 
drawing $60 a week. Wanda Shields, the mother, was 
39 years of age and, under the Commissioner’s Table, 
had a life expectancy of 30.08 years. She was at the time 
employed by Montgomery Ward in Kearney as a credit 
manager at the rate of $35 per week. The parents have 
no real estate or other property and seem to be entirely 
dependent upon their income. 

In considering the amount of a verdict it is proper for 
this court to consider the fact that the jury, in arriving 
at its verdict, could properly have taken into consider- 
ation the low purchasing power of the dollar, for, as 
stated in Johnson v. Schrepf, 154 Neb. 317, 47 N. W. 2d 
853: “The period of inflation now existing is a factor 
which the jury could consider in arriving at the amount 
of the verdict. We must assume that the jury gave 
consideration to this fact, as it had a right to do.” See, 
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also, Segebart v. Gregory, 160 Neb. 64, 69 N. W. 2d 315. 
However, as stated in Segebart v. Gregory, supra: “It 
is not a proper subject for an instruction.” 

Also, as stated in Johnson v. Schrepf, supra: “The fix- 
ing of the damages is the function of the jury and unless 
it can be shown to be so exorbitant as to indicate pas- 
sion, prejudice, mistake, or a complete disregard of the 
law and the evidence, its judgment will be sustained.” 

While we think the jury’s verdict is very ample, con- 
sidering all of the facts, we do not think it is so dispro- 
portionate as to say that it must have been the result of 
either prejudice or passion. In view thereof it is not 
within our right to disturb it. 

In view of the foregoing we reverse the judgment of 
the trial court insofar as it overruled Buffalo County’s 
motion for a judgment notwithstanding the verdict and 
remand the cause to the district court with directions to 
sustain such motion and to enter judgment accordingly. 
On the other hand we affirm its action in overruling the 
motions of Douglas Anstine and George Sobotka to the 
same effect and in entering judgment against each of 
these defendants for the full amount of the verdict. All 
costs are to be taxed against Anstine and Sobotka. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


LAWRENCE LOWNES, APPELLANT, v. Howarp G. FuRMAN 
ET AL., APPELLEES. 
71 N. W. 2d 661 


Filed August 19, 1955. No. 38723. 


1. Negligence. In order to constitute actionable negligence there 
must exist three essential elements, namely, a duty or obligation 
which the defendant is under to protect the plaintiff from 
injury, a failure to discharge that. duty, and injury resulting 
from the failure. 

2. Master and Servant: Negligence. It.is the duty of a master 
to use ordinary and reasonable care to furnish appliances rea- 
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sonably safe for the use of his servants in carrying on his 
business, and a failure to exercise such reasonable and ordinary 
care upon his part renders him liable, if the servant suffers any 
injury by reason of his negligence in that behalf. 

The master is not an insurer of the safety 
of the appliances which he furnishes. If he exercises the reason- 
able care which a prudent man would ordinarily take for his 
own safety, under like circumstances, in furnishing his servants 
with instruments reasonably safe for the particular purpose 
for which they are used, he has fulfilled his whole duty in that 
respect. 


Ordinarily, in providing his employees with 
tools and appliances with which to work, an employer is bound 
to exercise reasonable care to insure the safety of such em- 
ployees. The foregoing duty is a continuing one, and the 
employer is also bound to keep such tools and appliances in a 
reasonably safe condition, and to make seasonable inspection 
with that end in view. 

The duty of the master as to working condi- 
tions includes a duty of care to supply competent supervisors 
of the operative details of the business where this is reasonably 
necessary to prevent undue risk of harm to his servants in 
the performance of such details. | 

Contributory negligence by an employee is 
the failure to use such precautions for his own safety as ordi- 
nary prudence requires under the circumstances presented. He 
is chargeable with contributory negligence where he fails to 
take due care to avoid defects and dangers which are so open 
and obvious that anyone in the exercise of ordinary care and 
prudence would discover them. 


AppEAL from the district court for Dawes County: 
EarL L. MEYER, Jupce. Affirmed. 


J. E. Porter and Harris W. Snyder, for appellant. 
Stubbs & Metz, for appellees. 


Heard before Srmmons, C. J., CarTEerR, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 

Lawrence Lownes brought this action in the district 
court for Dawes County seeking to recover damages 
because of personal injuries he sustained while employed 
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by defendants as a day laborer. The basis for the action 
is the claim that his employers required and permitted 
him to work with a power driven feed grinder and blower 
that was in a defective condition. Issues were joined 
and trial had. At the conclusion of plaintiff's evidence 
the defendants moved for a directed verdict, which was 
sustained. A verdict was rendered accordingly, Plain- 
tiff filed a motion for new trial and this appeal is from 
the overruling thereof. 

In considering the record to determine whether or not 
appellant made a prima facie case we apply thereto the 
following rule: “A motion for directed verdict or its 
equivalent must, for purpose of decision thereon, be 
treated as an admission of the truth of all competent 
evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to have 
the benefit of every inference that can reasonably be 
deduced from the evidence.” Ring v. Kruse, 158 Neb. 
1, 62 N. W. 2d 279. 

Appellee Furman Hereford Ranch is a partnership 
consisting of appellees John H. Furman and Howard 
G. Furman. The partnership was, at all times herein 
material, engaged in the business of ranching and farm- 
‘ing in Dawes County. About May 1, 1952, one of the 
partners employed appellant as a laborer to assist gen- 
erally in the ranching and farming activities. 

What interest, if any, appellee Frances E. Furman had 
in either the partnership or appellant’s employment is 
not disclosed by the record. We will not again refer 
to her because it is apparent she has no interest in this 
litigation. 

Appellant was, at the time of his employment, 45 years 
of age. He had served in the armed forces of his country 
from December 10, 1929, to September 6, 1945. After 
his discharge, until sometime in 1950, appellant helped 
his father ranch. During this time he also did farm work 
for neighbors. After he quit helping his father appellant 
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worked at various jobs, generally on ranches. While 
doing so he had on occasions worked with heavy equip- 
ment such as corn shellers and threshing machines. 
Shortly before May 1, 1952, he worked for 7 months in 
a Chevrolet garage. While he was employed as a laborer 
it is apparent appellant had gained some experience with 
various kinds of power driven machinery. 

At their ranch appellees had a combination hammer 
mill feed grinder and blower which was used for grind- 
ing feed for their cattle. It was operated by tractor 
power and appellant was instructed in how to line up 
and attach a tractor thereto for that purpose. Prior to 
July 1, 1952, appellant had, on three different occasions, 
helped grind feed, his job being to scoop the grain onto 
the feeder table. However, appellant had never been 
instructed in the operation of the machine itself, some- 
one always being present to supervise. 

About 1 p. m. on July 1, 1952, Kenneth Goodwin, who 
was in charge of the operations on that day, told appel- 
lant he was to help grind some grain. Appellant there- 
upon proceeded to fill the cart, which was used to haul 
grain, with barley and place it in position in the build- 
ing where the grinder was located. He then lined up the 
tractor he was operating and attached it to the grinder 
by means of a 60-foot belt so it could be used for power. 
After starting the tractor he got up into the cart and 
started to feed the grain onto the feeder table of the 
grinder. 

The grinder was so located in the building that the 
feeder table was to the north and the blower part to the 
south. On the blower casing was a small metal door 
located at the base thereof and directly in line with, but 
just below, the carrying-away tube. This door is about 
6 by 61% inches in dimension, hinged on one side, and 
could be fastened shut on the other side by means of a 
small metal button or bolt which we will hereinafter 
refer to as the catch. This door is located to permit the 
blower casing to be cleaned out if, for any reason, it 
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becomes clogged with ground grain. The blower, which 
elevates the ground grain, operates by means of a pro- 
peller with blades which forces the grain up through the 
casing or tube. These propeller blades are located just 
inside the blower casing. At the place where this door 
is located they are about 14 to 4 inch inside the wall of 
the blower casing. When this cleanout door is open the 
propeller will not elevate the grain up the tube but will 
blow it out the opening covered by this door. 

About the time appellant started to feed grain onto 
the feeder table Goodwin was cleaning up some dried 
grain which had accumulated around this blower door. 
After appellant had been scooping grain onto the feeder 
table for some 5 minutes he heard Goodwin holler and 
as he could not hear what Goodwin was saying he looked 
up. As he looked up he saw a cloud of dust. This dust 
was coming out of the blower door opening. Appellant 
then stepped off the cart and shut down the tractor, . 
causing the grinder to come to a stop. At the same 
time he went back to where Goodwin was to see what the 
trouble might be. He found that when Goodwin had 
cleaned out from in front of the blower or cleanout 
door, which will hereinafter be referred to as the door, 
that the pressure from within had blown the door open 
because the catch, which was intended to keep it shut, 
was missing. The catch was necessary to keep the door 
closed during the operation of the machine because of 
air pressure from within caused by the operation of 
propeller blades. Appellant found a stick which he 
and Goodwin placed in front of this door, shoving both 
ends thereof some 2 inches into the dried and matted 
grain which still remained at each side of the door. This _ 
dried and matted grain was from 6 to 10 inches deep. 
Appellant and Goodwin both thought the matted grain 
would hold the stick in place and prevent the door from 
again opening. 

Appellant then started up the power and commenced 
scooping. After he had scooped 10 or 12 scoops of grain 
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onto the feeder table one of the smaller belts started 
slipping, causing the machine to slow down, Appellant 
called this to Goodwin’s attention and suggested to 
Goodwin they quit for the day and get a new belt. Good- 
win did not agree with this suggestion, telling appellant 
they had to finish the grinding that day. Shortly there- 
after the machine picked up speed and appellant again 
started feeding it grain. About a minute after he started 
doing so he noticed dust coming from the opposite side 
of the machine. He then stepped down from the cart 
and headed toward the blower. At the same time Good- 
win started from the blower, where he was working, and 
walked toward the front of the grinder. When appel- 
lant got to the rear or blower part of the machine he 
noticed the door was open and that ground grain and 
dust were coming out of the door opening. He then, 
while the power was on and the machine running, at- 
tempted to close it, intending to put the same stick in 
front of the door. For this purpose he reached down 
and put his right hand on the door. Suddenly, when 
the door was about 3 inches from being closed, he felt 
his hand jerk and his glove flew off. Shortly thereafter 
he realized that parts of the fingers of his right hand 
were missing. They had been cut off. 

We have held, in similar situations, that: “In order 
to constitute actionable negligence, there must exist 
three essential elements, namely, a duty or obligation 
which the defendant is under to protect the plaintiff 
from injury; a failure to discharge that duty; and in- 
jury resulting from the failure. The petition must allege 
these essential elements, and the proof must support 
them, or there can be no recovery.” Ring v. Kruse, 
supra. 

We think the following principles have application 
here: 

“* * * it is the duty of a master to use ordinary and . 
reasonable care to furnish appliances reasonably safe 
for the use of his servants in carrying on his business, 
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and that a failure to exercise such reasonable and ordi- 
nary care upon his part renders him liable, if the servant 
suffers any injury by reason of his negligence in that be- 
half. The master is not an insurer of the safety of the 
appliances which he furnishes. If he exercises the rea- 
sonable care which a prudent man would ordinarily 
take for his own safety, under like circumstances, in 
furnishing his servants with instruments reasonably 
safe for the particular purpose for which they are used, . 
he has fulfilled his whole duty in that respect.” Cudahy 
Packing Co. v. Roy, 71 Neb. 600, 99 N. W. 231. 

“Ordinarily, in providing his employees with a place 
to work, or tools and appliances with which to work, 
an employer is bound to exercise reasonable care to 
insure the safety of such employees. The foregoing 
duty is a continuing one, and the employer is also bound 
to keep such place, tools and appliances in a reasonably 
safe condition, and to make seasonable inspection with 
that end in view.’ (Rombold v. New Omaha T.-H. E. L. 
Co., 68 Neb. 71, 97 N. W. 1030.)” Riley v. Cudahy Pack- 
ing Co., 82 Neb. 319, 117 N. W. 765. As therein stated: 
“‘The duty of inspection is affirmative, and must be 
continuously fulfilled, and positively performed.’ (Brann 
v. Chicago, R. I. & P. R. Co., 53 Iowa 595, 6 N. W. 5, 36 
Am. R. 243.)” 

««e * * The rule is that as to his servants he is bound 
to use such care as the circumstances reasonably de- 
mand, to see that the appliances furnished are reason- 
ably safe for use, and that they are afterwards main- 
tained in such reasonably safe condition. He is not 
liable for defects of which he has no notice, unless the 
exercise of ordinary care would have resulted in notice. 
* * *? (Lincoln Street Ry. Co. v. Cox, 48 Neb. 807, 67 
N. W. 740.)” Ring v. Kruse, supra. 

“The duty of the master as to working conditions in- 
cludes a duty of care to supply competent supervisors 
of the operative details of the business where this is 
reasonably necessary to prevent undue risk of harm 
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to his servants in the performance of such details.” Re- 
statement, Agency, § 507, p. 1193. 

Here the catch, necessary to keep this door shut 
when the propeller was operating because of the air 
pressure it created, was missing. Any seasonable or rea- 
sonable inspection would have discovered that fact. 
When it was discovered appellees’ supervisor took no 
proper action to correct it but permitted what was a 
makeshift condition to exist. Under the foregoing prin- 
ciples there is no question but what the appellant made 
a prima facie case. 

But even so appellees contend the negligence created 
only a condition which could not be and was not a 
- proximate cause of the accident and resulting injury. 

“Proximate cause, as used in the law of negligence, 
is that cause which in a natural and continuous se- 
quence, unbroken by any efficient intervening cause, 
produces the injury, and without which the accident 
could not have happened.” Anderson v. Byrd, 133 Neb. 
483, 275 N. W. 825. 

“If the negligent act creates a condition from which 
injury flows only by a subsequent independent act of 
a third person, the two acts are not concurrent and the 
existence of the condition is not a proximate cause of 
the injury.” Shupe v. County of Antelope, 157 Neb. 
374, 59 N. W. 2d 710. 

But here the missing catch permitted the door to 
open. It was one of the activating factors without which 
the accident would not have happened. 

While appellant says he does not know how his fingers 
were cut off there is only one reasonably certain hypo- 
thesis to be drawn from the evidence as to how it could 
have happened, that is, he must have inadvertently 
put his fingers over the edge of the door, when he at- 
tempted to close it, and extended them into the blower 
casing where the blades of the circulating propeller cut 
them off. To permit a jury to conclude, on the basis 
of the evidence adduced, that it happened in some other 
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manner would be to let them conjecture or speculate in 
regard thereto. We have often said that a verdict based 
on conjecture or speculation cannot be sustained. Cro- 
nin v. Swett, 157 Neb. 662, 61 N. W. 2d 219. 

Appellees pleaded contributory negligence and as- 
sumption of risk. Appellant contends, since appellees 
offered no proof in support thereof, these issues are not 
here for the purpose of this decision. Appellant ap- 
parently overlooks part of the rule applicable, which is 
as follows: “If contributory negligence is relied upon 
by defendant as an affirmative defense, the burden is 
upon him to prove it by a preponderance of the evi- 
dence pertinent to that issue contained in the whole 
record, except insofar as the same may appear in evi- 
dence adduced for plaintiff.’ (Emphasis ours.) Meyer 
v. Platte Valley Construction Co., 147 Neb. 860, 25 N. 
W. 2d 412. 

“Contributory negligence by an employee is the fail- 
ure to use such precautions for his own safety as or- 
dinary prudence requires under the circumstances pre- 
sented. He is chargeable with contributory negligence 
where he fails to take due care to avoid defects and 
dangers which are so open and obvious that anyone in 
the exercise of ordinary care and prudence would dis- 
cover them.” Ring v. Kruse, supra. 

“In the absence of any statutory regulation of the 
subject, where a servant continues work with knowl- 
edge, actual or constructive, of dangers which an ordi- 
narily prudent man would refuse to subject himself to, 
he is guilty of contributory negligence, particularly 
where he has created the danger.” Ring v. Kruse, supra. 

“As a general rule, where the servant has actual 
knowledge of the dangers to which the service exposes 
him or where the defects or dangers are so patent and 
obvious that in the exercise of ordinary care, in the per- 
formance of the services for which he was employed, 
he should have known of their existence, he assumes 
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the risk of injury incident thereto.” Ring v. Kruse, 
supra. 

If the negligence of appellant, in comparison with the 
negligence of the appellees, was, as a matter of law, 
more than slight and was a proximate cause of the acci- 
dent of which appellant complains, he may not succeed 
in the cause. Dickenson v. County of Cheyenne, 146 
Neb. 36, 18 N. W. 2d 559; Miller v. Aitken, 160 Neb. 97, 
69 N. W. 2d 290. 

The evidence shows the first time the door blew open 
the appellant shut off the power and caused the grinder 
and blower to come to a stop before attempting to close 
the door. He then became aware of the fact that the 
catch, which it was intended should hold this door 
shut, was missing. He then helped Goodwin construct 
the makeshift arrangement, hereinbefore described, to 
hold it shut. When the door again blew open he alone 
attempted to restore the same makeshift arrangement 
but did so without shutting off the power, thus permit- 
ting the propellor blades inside the blower casing to con- 
tinue circulating in full force. While he testified he 
did not know what was inside of the blower casing, 
and did not look to see, he admits, however, he knew 
there was something in there that was moving and there 
must be blades somewhere. The factual situation must 
have been apparent to him as dust and particles of grain 
were blowing out of the opening. While the machine 
was thus operating appellant attempted to close the door 
with his right hand, on which he had a glove. Sudden- 
ly his hand jerked and his glove flew off. Parts of the 
fingers on his right hand were gone. The only way 
that could have happened was by permitting his fingers 
to extend beyond the door and into the blower casing 
where the propeller blades were circulating. We think 
appellant, being fully aware the machine was operating 
while he attempted the makeshift plan for keeping 
the door closed, assumed all risk resulting therefrom 
and, in addition thereto, was contributorily negligent 
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as a matter of law, in a degree sufficient to defeat any 
right to recover that he might otherwise have had, by 
permitting his fingers to extend into the blower casing 
while the machine was operating.. It is difficult to 
understand why a person who had some knowledge of 
power driven machinery and who admits he knew there 
was something in there moving would proceed to do 
what appellant did while the grinder and blower were 
in full operation. Surely his employer should not be 
held responsible for what he did under these circum- 
stances. - 

We find the action of the trial court was correct. We 
therefore affirm its judgment. 

AFFIRMED. 


ARNOLD L, LINGO, APPELLEE, Vv. HERBERT H. HaANN, WARDEN 
OF THE NEBRASKA STATE PENITENTIARY (JOSEPH B. Bovey, 
WARDEN, SUBSTITUTED), APPELLANT. 

71 N. W. 2d 716 


Filed August 19, 1955. No. 88741. 


1. Habeas Corpus. Habeas corpus is a collateral and not a direct 
proceeding when regarded as a means of attack upon a judg- 
ment sentencing a defendant. 

2. Judgments: Habeas Corpus. If a court or a judge thereof 
which renders a judgment, or who enters an order, does not 
have jurisdiction to perform the act done, either because the 
proceeding or the law under which it is taken is unconstitutional, 
or for any other reason the judgment is void, it may be ques- 
tioned collaterally, and a defendant who is imprisoned under 
and by virtue of it may be discharged. 

3. Habeas Corpus. To release a person from a sentence of im- 
prisonment by habeas corpus, it must appear that the sentence 
was absolutely void. 

-4, Infants. Juvenile courts do not have the sole or exclusive 
jurisdiction of children under 18 years of age who have violated 
our laws. 

5. Infants: Criminal Law. The county attorney is not limited by 
the Juvenile Court Act in any way in his duty to file proper 
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complaints against wrongdoers and prosecute the same. 

. 6. Constitutional Law. The rights guaranteed to an accused in 
a criminal prosecution by Article I, section 11, of the Constitu- 
tion of Nebraska are all personal privileges and not having 
been conferred from any consideration of public policy are not 
inalienable but may be insisted upon or abandoned at pleasure. 

Due process of law requires only that the accused be 
given sufficient notice of the nature of the charge against him 
in order that he may prepare a defense and plead the judgment 
as a bar to any subsequent prosecution for the same offense. 

8. Criminal Law. A preliminary hearing before a magistrate is 
not a criminal prosecution or trial within the meaning of 
Article I, section 11, of the Constitution of Nebraska. 

9. Infants. There apparently are no accommodations at the State 
Penitentiary to care for and handle children under 16 years of 
age in the manner contemplated by section 43-212, R. R. S. 
1948. It is the duty of the state to provide such accommo- 
dations but the fact that none are available does not take from 
a trial court its authority, in a proper case, to sentence a child 
under 16 years of age thereto. 


AppgeAL from the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for appellant. 


Norma VerMaas, for appellee. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BostauGuH, JJ., and Fiory, District 
Judge. 


WENKE, J. 

This is a habeas corpus action instituted in the district 
court for Lancaster County by Arnold L. Lingo who was, 
at the time he filed his application for a writ on March 
19, 1954, an inmate of the State Penitentiary. The dis- 
trict court allowed the writ. A hearing was thereafter 
had on the writ and the warden’s return thereto. The 
court, based on the evidence adduced at the hearing, 
ordered the petitioner discharged. The warden filed a 
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motion for new trial, subsequently amended, and. has 
appealed from the overruling thereof. 

We will herein refer to Arnold L. Lingo as the peti- 
tioner and to the warden of the State Penitentiary as 
respondent. 

The statute relating to habeas corpus provides: “When 
the judge shall have examined into the cause of the 
caption and detention of the person so brought before 
him, and shall be satisfied that the person is unlaw- 
fully imprisoned or detained, he shall forthwith dis- 
charge such prisoner from confinement.” § 29-2806, R. 
R. S. 1943, 

“Habeas corpus is a collateral and not a direct pro- 
ceeding when regarded as a means of attack upon a 
judgment sentencing a defendant.” Jackson v. Olson, 
146 Neb. 885, 22 N. W. 2d 124, 165 A. L. R. 932. See, 
also, Swanson v. Jones, 151 Neb. 767, 39 N. W. 2d 557. 

“Habeas corpus is a writ of right but not a writ of 
course, and probable cause must first be shown for its 
allowance, * * *.” In re Application of Dunn, 150 Neb. 
669, 35 N. W. 2d 673. 

“In a petition for a writ of habeas corpus, if relator 
sets forth facts which, if true, would entitle him to dis- 
charge, then the writ is a matter of right and relator 
should be produced and a hearing held thereon to de- 
termine questions of fact presented, but if relator shows 
by the facts alleged in his petition for the writ that he 
is not entitled to relief, then the writ should be denied.” 
In re Application of Dunn, supra, See, also, Swanson 
v. Jones, supra. 

“* * * if a court or a judge thereof which renders a. 
judgment, or who enters an order, has not jurisdiction 
to perform the act done, either because the proceeding 
or the law under which it is taken is unconstitutional, 
or for any other reason the judgment is void, it may be 
questioned collaterally, and a defendant who is im- 
prisoned under and by virtue of it may be discharged.” 
In re Resler, 115 Neb. 335, 212 N. W. 765. 
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“Habeas corpus will not lie to discharge a person from 
a sentence of penal servitude where the court imposing 
the sentence had jurisdiction of the offense, had juris- 
diction of the person of the defendant, and the sentence 
was within the power of the court to impose.” Jackson 
v. Olson, supra. See, also, Swanson v. Jones, supra. 

“To release a person from a sentence of imprisonment 
by habeas corpus, it must appear that the sentence was 
absolutely void.” Jackson v. Olson, supra. See, also, 
Swanson v. Jones, supra. 

Petitioner did, on October 12, 1951, in the district court 
for Buffalo County, plead guilty to the crimes of robbery 
from the person by putting in fear and of stealing an 
automobile. See sections 28-414 and 28-522, R. R. S. 
1943, for the definitions of what constitute these crimes 
and the punishment that may be imposed upon anyone 
found guilty thereof. The court thereupon, within the 
limits of these statutes, sentenced petitioner to the State 
Penitentiary for terms of 12 and 5 years respectively on 
these two counts, ordering the sentences to run con- 
currently. Petitioner was then taken to the State Peni- 
tentiary to serve these sentences and was there confined 
for that purpose when he instituted this action to be 
released therefrom. 

Petitioner was born on March 31, 1936, and on Sep- 
tember 28, 1951, when the crimes to which he pleaded 
guilty were committed, and on October 12, 1951, when 
he was sentenced, he was 15 years of age. The prin- 
cipal question raised by this appeal is, did the district 
court have authority to commit petitioner to the peni- 
tentiary? It is petitioner’s thought that the district court 
was without authority to do so because of the Juvenile 
Court Act. See Ch. 43, art. 2, R. R. S. 1943. 

District courts have general and original jurisdiction 
in criminal cases except when otherwise provided. § 24- 
302, R. R. S. 1943. The judges thereof may admit per- 
sons charged with a felony to plead guilty and then pass 
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such sentence as may be prescribed by law. Art. V, § 
9, Constitution of Nebraska.. 

Section 28-414, R. R. S. 1943, provides that whoever 
is found guilty of robbing another by putting in fear 
shall be imprisoned in the penitentiary for a term of 
not less than 3 nor more than 50 years. Section 28-522, 
R. R. S. 1943, provides that whoever is found guilty of 
stealing an automobile shall be imprisoned in the peni- 
tentiary for not less than 1 year nor more than 10 years. 
These statutes provide that this punishment may be im- 
posed upon all persons found guilty of the crimes covered 
thereby and the district court may do so unless forbid- 
den by some other legislative act which supersedes these 
statutes or restricts their operation. 

In regard to children under 18 years of age Nebraska’s 
Constitution provides: ‘The Legislature may provide 
by law for the establishment of a school or schools for 
the safekeeping, education, employment and reformation 
of all children under the age of eighteen years, who, for 
want of proper parental care, or other cause, are growing 
up in mendicancy or crime.” Art. VII, § 12, Constitution 
of Nebraska. 

The first act of the Legislature in reference thereto 
was enacted in 1879. See Laws 1879, p. 413. At present 
section 83-463, R. R. S. 1943, provides: “The state indus- 
trial school for juvenile offenders shall be a school for the 
retention, education, discipline, industrial training and 
reformation of male juvenile offenders.” See 8§ 83-463 
to 83-474, R. R. S. 1943, for present legislation relating 
to the state industrial school. This school is now re- 
ferred to as Boys’ Training School. See § 83-107.02, 
R. S. Supp., 1953. These statutes relating to the state 
industrial school, insofar as here material, provide: 
“When a boy of sane mind, under the age of eighteen 
years, has been found guilty of any crime, except murder 
or manslaughter, in any court of record in this state, the 
court may order that the boy be committed to the state 
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industrial school.” § 83-465, R. R. S. 1943. (Emphasis 
ours. ) 

At the time petitioner was sentenced the Legislature 
had also provided that: “Any person, not. less than six- 
teen nor more than thirty years of age at the time of 
conviction of a felony for the first time, may be sen- 
tenced to confinement in the state reformatory instead 
of to the state penitentiary, when in the judgment of the 
trial court the person is capable of reformation and the 
sentence is compatible with the general welfare.” § 
83-455, R. R. S. 1943. (Emphasis ours.) 

The 1953 Legislature amended this act to read as fol- 
lows: “Any person, not less than sixteen years of age at 
the time of conviction of a felony for the first time, may 
be sentenced to confinement in the state reformatory in- 
stead of to the state penitentiary, when in the judgment 
of the trial court the person is capable of reformation 
and the sentence is compatible with the gener wel- 
fare.” § 83-455, R. S. Supp., 1953. 

Thus it will be observed that upon a defendant being 
convicted of a felony one or more of these statutes may 
apply, depending upon the facts of the case, and the 
district court can sentence accordingly or, if the circum- 
stances justify, may, under the provisions of section 29- 
2218, R. R. S. 1943, without pronouncing sentence, sus- 
pend further proceedings and place the defendant on 
probation. Here the district court, because of petitioner’s 
age, could sentence him to confinement in either the 
Boys’ Training School or the State Penitentiary. 

In 1905 the Legislature created the juvenile court. 
Legislation relating thereto will presently be found as 
Chapter 43, article 2, R. R. S. 1943. A careful study of 
the act clearly indicates it is not intended the juvenile 
court shall have exclusive jurisdiction and control of all 
juveniles. As stated in State v. McCoy, 145 Neb. 750, 18 
N. W. 2d 101: “Juvenile courts do not have the sole or 
exclusive jurisdiction of children under eighteen years 
of age who have violated our laws.” 
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And, “The county attorney is not limited by the Ju- 
venile Court Act in any way in his duty to file proper 
complaints against wrongdoers and prosecute the same.” 
State v. McCoy, supra. See, also, §§ 43-205 and 23-1201, 
R. R. S. 1943. 

However, if election is made to proceed in the ju- 
venile court by filing a complaint therein then that court 
acquires exclusive jurisdiction and the action must pro- 
ceed therein in accordance with the procedures provided 
relating thereto. A juvenile court cannot sentence any- 
one coming before it to the penitentiary. 

In this respect we note section 43-211, R. R. S. 1943, 
has no application to Buffalo County as it has a popula- 
tion of less than 50,000 and Kearney, located’ therein, 
has less than 40,000. 

‘ While we think the intent of the Juvenile Court Act 
is that offenders under 16 years of age, except when con- 
victed of murder or manslaughter, should, if a sentence 
of confinement is imposed, be committed to the Boys’ 
Training School rather than to the penitentiary, how- 
ever, we find nothing in the law to prevent the district 
court from sentencing such juvenile to the penitentiary 
when convicted of a felony in that court. 

Petitioner contends that he was not accorded “due 
process of law,” as provided for by Article I, section 3, 
of the Constitution of Nebraska, nor a fair and impartial 
trial within the intent and meaning of Article I, section 
11 thereof. We will discuss these questions in the vari- 
ous phases of the procedure leading up to petitioner’s 
being sentenced and committed. 

“The rights guaranteed to an accused in a criminal 
prosecution by Article I, section 11, of the Constitution 
of Nebraska are all personal privileges and not having 
been conferred from any consideration of public policy 
are not inalienable but may be insisted upon or aban- 
doned at pleasure.” Hawk v. State, 151 Neb. 717, 39 
N. W. 2d 561. 

“Due process of law requires only that the accused 
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be given sufficient notice of the nature of the charge 
against him in order that he may prepare a defense 
and plead the judgment as a bar to any subsequent 
prosecution for the same offense.” Hawk v. State, supra. 

On September 28, 1951, a complaint containing two 
counts was filed against petitioner in the county court 
of Buffalo County. At the preliminary hearing held 
thereon he pleaded guilty thereto and was bound over 
to the district court for trial. See § 29-1607, R. R. S. 
1943, as to a preliminary hearing and the right thereto. 

“A preliminary hearing before a magistrate is not 
a criminal prosecution or trial within the meaning of 
section 11, art. I of our Constitution.” Roberts v. State, 
145 Neb. 658, 17 N. W. 2d 666. 

The functional purpose of the preliminary hearing 
is stated in section 29-506, R. R. S. 19438, as follows: “If 
upon the whole examination * * * it shall appear that 
an offense has been committed and there is probable 
cause to believe that the person charged has committed 
the offense, the accused shall be committed to the jail 
of the county in which the same is to be tried, there to 
remain until he is discharged by due course of law; 
* oR oe 0? 

“It is in no sense a trial of the person accused. Its 
purpose is to ascertain whether or not a crime has been 
committed, and whether or not there is probable cause 
to believe the accused committed it.”” Roberts v. State, 
supra. 

The effect of the foregoing, if found to exist, is to 
hold the accused for trial in the district court, which has 
jurisdiction to try him. See Dobrusky v. State, 140 
Neb. 360, 299 N. W. 539. That is what the county court 
of Buffalo County did. 

“The rule is that in the absence of a statute a person 
accused of an offense is not entitled as of right to repre- 
sentation by counsel upon his preliminary examination.” 
Roberts v. State, supra. 

Section 29-1803, R. R. S. 1948, provides that counsel 
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° 
shall be furnished for an accused, in certain cases, if 
he does not have the financial ability to do so for him- 
self. 

But, as stated in Roberts v. State, supra: ‘Section 
29-1803, R. S. 1943, requiring the court to assign counsel 
to an accused person in certain cases, who has not the 
ability to procure counsel, by its terms does not extend 
to the preliminary hearing.” 

The record discloses that none of petitioner’s rights 
were violated in connection with the preliminary hear- 
ing in the county court of Buffalo County. 

An information was thereafter filed in the district 
court and that court, on October 6, 1951, appointed two 
members of the Buffalo County bar to assist petitioner 
in that court, which they did. On October 12, 1951, he 
was arraigned in district court in accordance with sec- 
tion 29-1816, R. R. S. 1943. Petitioner, his mother, 
and his counsel were present thereat. At this arraign- 
ment, but immediately prior thereto, two things hap- 
pened of which petitioner here complains: First, count 
one of the information was changed from a charge of 
kidnapping under section 28-417, R. R. S. 1943, to a 
charge of robbery from the person by putting in fear. 
Preliminary hearing thereon was waived. Second, after 
count one had been changed, the service of the informa- 
‘tion, as required by section 29-1802, R. R. S. 1943, was 
waived. 

Section 29-1607, R. R. S. 1943, which provides for a 
preliminary hearing, provides it may be waived, as was 
here done. 

“The failure to give a preliminary examination to 
a person charged with a crime is not a jurisdictional 
defect and is waived if not complained of before a plea 
of not guilty to the charge is made in the district court.” 
Drewes v. State, 156 Neb. 319, 56 N. W. 2d 113. See, 
also, Swanson v. Jones, supra; Roberts v. State, supra. 

Section 29-1802, R. R. S. 1943, provides for service 
of the information on defendant within 24 hours after 
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the filing thereof and that no one shall, without his 
assent, be arraigned until 1 day shall have elapsed after 
he has been so served with or has received a copy there- 
of. 

“The right of a defendant under section 29-1802, R. 
S. 1943, not to be required, without his assent, to answer 
an information until one day shall have elapsed, after 
receiving a copy thereof, may be waived, * * *.” Dug- 
gan v. Olson, 146 Neb. 248, 19 N. W. 2d 353. 

“A defendant, by pleading guilty, waives all defenses 
other than that the information charges no offense.” 
Duggan v. Olson, supra. , 

These rights were fully explained to the petitioner by 
the trial court and there is no question in our mind 
but what he fully understood them as they had also 
been explained to him by his counsel. We think these 
preliminary rights were knowingly waived and for peti- 
tioner’s counsel to have insisted on their being carried 
out would have served no useful purpose. 

Petitioner complains that at the trial he was with- 
out the assistance of effective counsel because he was 
permitted to waive the foregoing procedural step and, 
upon arraignment, allowed to plead guilty, which is 
the equivalent to a finding of guilty by a jury. In 
view of what petitioner had admitted doing on Septem- 
ber 26, 27, and 28, 1951, as disclosed by his written ad- 
missions to the police officers of Kearney, no part of 
which he denied at the trial, it would seem there was 
little else for his counsel to do. He admitted to the 
‘ police officers of Kearney a series of acts on those days, 
starting in Colorado Springs, Colorado, on the after- 
noon of Wednesday, September 26, 1951, and extending 
through Colorado, Kansas, and Nebraska, that included 
not less than 16 felonies involving such crimes as auto- 
mobile theft, armed robbery of the person, kidnapping, 
armed robbery of a cafe, malicious destruction of prop- 
erty, and rape. 

We think the record shows a fine example of a dis- 


Vou. 161] JANUARY TERM, 1955 ai 


Lingo v. Hann ~- 


trict judge fully protecting the petitioner’s rights -by 
informing him in regard thereto, which rights we think 
he understood. These related to his constitutional 
rights hereinbefore discussed, the nature of the charges 
against him, the effect of a plea of guilty or not guilty, 
the penalties he would be subject to if he pleaded 
guilty, and his right to a jury trial. At the same time 
the trial court acted to protect the public, which, under 
the circumstances here, it was its duty to do. We find 
these contentions of petitioner to be without merit. —. 

Section 43-212, R. R. S. 1943, contains the following 
provision: ‘When any child under the age of sixteen 
years shall be arrested or sentenced to confinement in 
any institution to which adult convicts are sentenced, 
it shall be unlawful to confine such child in the same 
building with such adult convicts or to confine such 
child in the yard or enclosure with such adult convicts, 
or to bring such child into any yard or building in which 
adult convicts may be present.” 

Petitioner contends any sentence committing a 15- 
year-old boy to an institution, where there is admittedly 
no provision for segregation from adult convicts, is, be- 
cause of the foregoing statute, void. 

The evidence shows petitioner was confined in the 
same building, yards, and enclosure as the adult con- 
victs and lodged in a cell with two other convicts of 
the ages of 45 and 50 years. Apparently the penitentiary 
has no facilities for segregation such as the statute con- 
templates. The sentence and order of commitment to 
the penitentiary contained no direction as to such statu- 
tory provision. While it would have been proper, and 
probably desirable, to have had such directive in the 
sentence and order of commitment it is, however, not 
a jurisdictional matter. 

As stated in State ex rel. Sowders v. Superior Court, 
105 Wash. 684,179 P. 79: ‘Counsel for relator also con- 
tend that there is no provision for caring for delinquent 
children at the state penitentiary. That fact may not be 
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considered by the trial court or by this court. It is the 
duty of the state to make provision, and if provision has 
not been made, that fact does not prevent the trial court 
from pronouncing judgment.” 

We said in Swanson v. Jones, supra: “The remedy 
of habeas corpus is not available in the absence of a 
statute authorizing’ it for the purpose of inquiring into 
the legality of a particular form, manner, or place of con- 
finement executively or administratively imposed upon a 
prisoner lawfully in custody in an authorized place un- 
der a valid sentence and commitment.” 

We think the trial court erred in ordering the petitioner 
released. We reverse its action doing so. It is not clear, 
from the record before us, as to whether or not the peti- 
tioner actually has been released. If he has been then 
he should be ordered returned to the penitentiary to 
serve out the balance of his terms. If he has not been re- 
leased he should remain confined in the penitentiary 
for the same purpose. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CHAPPELL, J., dissents. 


In RE EstaTE oF MICHAEL CURRAN, DECEASED. 
GERTRUDE MINAHAN, ADMINISTRATRIX OF THE ESTATE OF 
MICHAEL CURRAN, DECEASED, APPELLEE, V. ByRL WALDO 

ET AL., APPELLANTS. 
71 N. W. 2d 723 


Filed August 19, 1955. No. 33765. 


1. Executors and Administrators. A person who has no benefi- 
cial interest in or claim against the estate of a decedent 
may not appear and object to the final account of the repre- 
sentative of the estate. 

The representative of an estate is authorized to and 
should prosecute an action if he in good faith believes it is 
necessary for the recovery of a debt owing the estate. 

3. Executors and Administrators: Costs. If the representative of 
an estate makes reasonable expenditures for costs or the services 
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of counsel in the prosecution of a claim of the estate he is 
entitled to be reimbursed therefor, even vhoueh his efforts are 
partly or wholly unsuccessful. 

Banks and Banking: Joint Tenancy. A deposit in a bank of this 
state made in the name of two or more persons and deliverable 
or payable to either or the survivor is a joint account of the 
payees with right of survivorship and the funds represented 
thereby may be withdrawn in whole or in part by either of the 
payees or the survivor of them. 

: The property right of the payees named in 
such a deposit is fixed by section 8-167, R. R. S. 1943, unless 
a contrary intention affirmatively appears from the terms of 
the deposit. 


If a payee of such a deposit is given and has 
a present interest in it his status in reference to it is not changed 
by the fact that he does not use any part of the deposit during 
the life of the other payee. 

Executors and Administrators: Judgments. Proceedings to ad- 
minister and settle the estate of a decedent are in rem and every 
person interested therein is a party thereto whether he is named 
or not and he is bound by the action of the court having juris- 
diction thereof whether he actually appears in the proceeding 
or is absent therefrom. 

Judgments. All matters in issue in a judicial proceeding and 
which are judicially determined therein are conclusively put 
at rest by a judgment rendered in it and may not again be 
litigated. 


The doctrine of res judicata applies, except in special 
cases, not only to points upon which the court was required by 
the parties to form an opinion and pronounce a judgment, but 
to every matter which properly belonged to the subject of 
litigation and which the parties might have brought forward 
therein. 

Courts: Judgments. All presumptions are in favor of the regu- 
larity of proceedings had in a court of general jurisdiction and 
if a judgment rendered by such a court recites findings of fact 
material to the issue heard and determined it will be presumed 
that they were justified by evidence submitted to the court. 


AppEAL from the district court for Holt County: LYLE 
JACKSON, JuDGE. Affirmed. 


Elven A. Butterfield and Louis Lightner, for appel- 


lants. 


Harold E. Connors, for appellee. 
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Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bostaucu, JJ., and Fiory, District 
Judge. 


Bos.aucu, J. 

This appeal contests the correctness of the judgment of 
the district court approving the final report and account 
of appellee Gertrude Minahan as administratrix of the 
estate of Michael Curran, deceased. 

Byrl Waldo, who described himself as a debtor of the 
estate of the deceased, filed a pleading containing his 
objection to the report of the administratrix of the estate. 
He did not assert therein and he did not attempt to prove 
that he was related to, or that he was an heir of the de- 
ceased or that he was a creditor of the estate. The only 
relationship to the estate of the deceased he alleged was 
that he was a debtor of it. He had no legal interest in 
the estate or the disposition of the money he paid to the 
representative of it in satisfaction of his debt to it. He 
was not a party in interest and he had no capacity to 
enter or participate in the pending contest. He was only 
a meddlesome volunteer in an area he had no legal sanc- 
tion to invade and in which he had no right to enforce 
or protest. A person who may rightfully appear and 
participate in litigation as a party to it is generally one 
whose pecuniary or property interest may be affected by 
the litigation. A person who has no legal right or inter- 
est to enforce or defend may not generally invoke the 
jurisdiction of the court as a party to litigation. Byrl 
Waldo did not have any personal interest in the estate 
or in the final account of the representative thereof, and 
he had no legal authority to appear and participate in 
the contest concerning it. Lund v. Rubeck, 159 Neb. 
335, 66 N. W. 2d 809. The order of the trial court denying 
Byrl Waldo permission to appear as a party to the pro- 
ceeding and striking his pleading from the record of the 
cause was correct. 

Delia Ernst, a sister and heir of the deceased and a 
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creditor of his estate, and Arthur Waldeman, a brother- 
in-law of the deceased and a creditor of his estate, 
herein referred to as appellants except when necessary to 
speak of them separately, by pleadings objected to the 
report of the administratrix in the respects hereafter 
mentioned and discussed. Delia Ernst alleged that Byrl 
Waldo “paid to the administratrix $700.00 in payment of 
a note and that no where in the report is it shown that 
the $700.00 was collected from the said Byrl Waldo.” 
Arthur Waldeman pleaded that “she (the administratrix) 
should be required to repay to the estate * * * the other 
sums that she expended for court costs in bringing an 
unwarrantable suit against Byrl Waldo when she had 
knowledge that the said Byrl Waldo has paid to the pro- 
bate court the amount of his indebtedness * * *.” Byrl 
Waldo, hereafter spoken of as Waldo, borrowed $700 and 
gave his note therefor to the deceased. The note was 
not dated and it recited “Six Mo. ——_——— after date, 
for value received, we or either of us promise to pay to 
the order of MIKE CURRAN AT THE FIRST NATION- 
AL BANK OF ATKINSON, NEBRASKA Seven Hun- 
dred ..... Dollars with interest at 10% per annum 
after date. * * *” The note came to the knowledge and 
possession of Gertrude Minahan, a sister of the deceased. 
Waldo, the day of the funeral of the deceased in April 
1951, told Gertrude Minahan that he owed the note and 
would pay it. Later after she had been appointed the 
representative of the estate she talked with Waldo about 
it and he said he would pay it when he sold his blue 
grass seed. He did not pay the indebtedness and she 
gave the note to John R. Gallagher, the attorney who 
represented her as administratrix. He wrote Waldo de- 
‘manding that he pay the note and the attorney attempted 
otherwise to collect it. In the fall of 1951 Waldo came 
to the store where the administratrix was employed and 
said he would not pay the note to her. She, Waldo, and 
a brother of the deceased went to the office of her at- 
torney where the matter of payment of the note was dis- 
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cussed but Waldo refused to pay it to her. The attor- 
ney advised suit on the note. The result of an action 
on it was uncertain. It was defective because of the 
absence of a date on it and it probably bore a usurious 
rate of interest. The administratrix made an arrange- 
ment with her attorney that he bring and prosecute 
suit on the note on a contingent basis, and that he should 
receive one-third of any amount collected thereby as 
his compensation and reimbursement for expenses. If 
nothing was realized he would receive no amount. 

Appellee brought suit on the note in the county court 
the day of the conference in the office of her attorney 
September 29, 1951. Waldo consulted with the judge of 
the county court about the matter. The attorney for the 
administratrix dismissed the case without prejudice and 
filed an action on the note in the district court. Waldo 
did not appear in that court and a judgment was rendered 
against him. The administratrix was willing to accept 
$700 and the court costs but Waldo refused to pay the 
costs. He gave his check dated November 27, 1951, pay- 
able to the order of Holt County Court for $700 to the 
county judge with an endorsement thereon “Full tender 
on indebtedness to Michael Curran estate.” This was 
-without the knowledge of the administratrix but she and 
her attorney later learned of it. She did not receive 
the information from the county judge. The attorney 
for the administratrix was moving to execute the judg- 
ment against Waldo. He later received the check that 
was left with the county judge and deposited it for clear- 
ance. It was returned unpaid for insufficient funds of 
the drawer. He later, probably on February 28, 1952, 
collected from Waldo $700 in settlement of the note and 
the judgment entered thereon. The attorney retained 
$222.08 as compensation for his efforts and remitted to 
the administratrix $477.92 and this is accounted for in 
the final report of the administratrix. 

The representative of an estate is required to inven- 
tory the personal property rights and credits owned by 
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the deceased at the time of his death, is chargeable in 
his account with them, and is obligated to make com- 
plete and just accounting of the property of the estate. 
In re Estate of Statz, 144 Neb. 154, 12 N. W. 2d 829. The 
representative of an estate may and should prosecute 
an action if he in good faith believes it is necessary for, 
the recovery of any debt of the estate. § 30-803, R. R.S. 
1943; Uptegrove v. Metropolitan Life Ins. Co., 145 Neb. 
51, 15 N. W. 2d 220. If the representative of an estate 
expends money in the prosecution of a claim of the es- 
tate for costs or the services of counsel in a reasonable 
amount he is entitled to be reimbursed therefor even 
though his efforts are unsuccessful. McDowell v. First 
Nat. Bank of Sutton, 73 Neb. 307, 102 N. W. 615; In re 
Estate of Bush, 89 Neb. 334, 131 N. W. 602. 

The standard by which the action of a representative 
of an estate is judged in this regard is the same as applies 
- to all his transactions on behalf of the estate he repre- 
sents. If in the exercise of sound reason under the cir- 
cumstances it should be concluded by an ordinary, pru- 
dent, and cautious man necessary for the best interest of 
the trust to act as the representative did then his action 
should be approved by allowing the expenditures caused 
thereby in his final account even though subsequent 
developments indicate the action was unnecessary or ill- 
advised. In re Estate of Bush, supra; In re Estate of 
Hunter, 129 Neb. 529, 262 N. W. 41. Waldo was obligated 
to pay his debt owing the estate to the administratrix. 
She was duty-bound to make reasonable effort to col- 
lect it from him and she was the only person who had 
authority to receive payment thereof. She was justified 
in resorting to the courts for aid in compelling the debtor 
to satisfy his obligation to the estate. These consider- 
ations induce the conclusion that the action of the ad- 
ministratrix in reference to the indebtedness of Waldo 
should be approved. 

The deceased and Clare Connors were on or after 
May 31, 1949, until the date of the death of the deceased, 
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the owners as joint tenants of a deposit account in the 

Chambers State Bank payable to Mike Curran or Clare 

Connors. The substance of a claim of appellants is that 

at the time Clare Connors became a joint tenant of the . 
deposit account with the deceased it was upon the con- 

dition, limitation, and understanding that all debts of 

the deceased at his death, including the expenses of his 

last illness, the costs of his funeral and burial, and the © 
costs and expenses of administering his estate should and 
would be paid from the joint account; that contrary to 
this Clare Connors paid the amount owing by the de- 
ceased at the time of his death for medical and nursing 
services he received in his last illness, and the funeral 
expenses of the deceased and she filed and had approved 
a claim against the estate of the deceased therefor in 
her favor in the sum of $1,140.09; and that the adminis- 
tratrix paid a part of the claim and took credit therefor 
in her final account with the estate. Appellants say the 
items specified above should have been paid from the 
joint deposit account and only the balance remaining 
thereafter should have been paid to Clare Connors, and 
that she could not have had a legal claim against the 
estate of the deceased on account of the items she paid 
from the joint account for medical, nursing, and under- 
taking services rendered the deceased. 

There is an absence of any proof of the condition, 
limitation, and understanding concerning the joint de- 
posit account as asserted by appellants. An officer of 
the bank in which the joint account was created testi- 
fied that the deceased asked the officer about hospital 
bills and funeral expenses that would accumulate inci- 
dent to the last illness and death of the deceased, and 
the banker replied that the deceased should make some 
provision for them. The deceased then said Clare, 
meaning Clare Connors, will pay the funeral expenses 
and doctor bills. The banker did not and would not 
testify that the statements made in that conversation 
were in the presence or hearing of Clare Connors. When 


VoL. 161] JANUARY TERM, 1955 85 
Minahan v. Waldo 


he was asked if the conversation was at the time the 
joint account was made the banker answered that he 
was not sure when it took place, whether it was that day 
or whether it was another day that the deceased talked 
to the banker. The writing made and signed by the de- 
ceased and Clare Connors at the time the joint account 
was made contains no such condition or limitation and 
does not evidence any such understanding as that claimed 
and alleged by appellants. Clare Connors was with the 
deceased in the bank all the time he was there the day 
the joint account was opened. She denied the claims 
of appellants in this regard. She testified that her 
brother never mentioned to her or in her presence the 
subject of expenses incident to his last illness and death 
or the payment thereof. This contention of appellants 
has no evidentiary support. , 

The instrument signed by the deceased and Clare 
Connors to evidence the status of each in reference to the 
deposit account recites that the funds then or there- 
after placed in it were and should be their joint prop- 
erty and owned by them as joint tenants with right of 
survivorship; that upon the death of either of them the 
balance in the account should become and be the prop- 
erty of the survivor; that withdrawal of the funds by the 
survivor should be binding upon them, their successors, 
and assigns; and that the entire account or any part of it 
might be_withdrawn by or upon the order of either of 
them or the survivor. There is no exception, limita- 
tion of, or conditiori imposed upon this language. This 
was a deposit in a bank of this state, in the name of two 
persons, and presently deliverable or payable to either 
or to the survivor of either. It abundantly complied 
with the relevant statute. § 8-167, R. R. S. 1943; Park- 
ening v. Haffke, 153 Neb. 678, 46 N. W. 2d 117. The 
statute contemplates the conveyance of a present inter- 
est in the deposit, as there was by express words in this 
instance, even though the actual enjoyment thereof by 
one of the joint tenants may be postponed until some 
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future time. The fact that Clare Connors did not ex- 
ercise her right to withdraw any part of the deposit be- 
fore the death of the other joint tenant is not under the 
circumstances of this case significant. Young v. McCoy, 
152 Neb. 138, 40 N. W. 2d 540. It has often been said 
and has been recently repeated by this court that the 
statute was intended for the protection of banks and 
that it also fixes the property right of the payees named 
in the deposit unless a contrary intent affirmatively 
appears from the terms of the deposit. Rose v. Kahler, 
151 Neb. 532, 38 N. W. 2d 391; In re Estate of Johnson, 
116 Neb. 686, 218 N. W. 739. It is too certain for argu- 
ment that no such contrary intention is exhibited by the 
terms of the deposit concerned in this case. 

Appellants argue in their brief that the statute does 
not foreclose proof by parol evidence of a trust of the 
deposit in favor of the creditors of the deceased. In 
brief they say in substance that the bank deposit that 
came to Clare Connors by survivorship should be deter- 
mined to be held by her in trust for the creditors of the 
deceased. The deficiencies in this postulate are, as 
above pointed out, that there is no factual foundation 
for it; that there is no pleading of such an issue or 
theory; and that the belated mention of it first appeared 
in the brief of appellants in this court. The comment 
in Scriven v. Scriven, 153 Neb. 655, 45 N. W. 2d 760, is 
pertinent: “It is pointed out in In re Estate of Johnson, 
supra (116 Neb. 686, 218 N. W. 739), that in a proper 
action a bank deposit coming to a party through right 
of survivorship may be determined to be held in trust 
for another. This appears to be a sound principle but 
it has no application here. The action here is in equity 
to determine the true status of the account. There is 
no contention that it is a trust fund.” 

The claim was timely filed by Clare Connors against © 
the estate of the deceased in the proceedings for the 
administration thereof in the county court for the 
amount of the expenses incident to the last illness and. 
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death of the deceased which she paid. It was disallowed 
by that court and the claimant prosecuted an appeal 
from the order in that regard to the district court. A 
trial of the claim was had in that court. The record 
of that court recites that the matters presented by the 
appeal were by order made at a previous time set for 
hearing on August 18, 1952, and that on that date the 
cause was heard upon the transcript from the county 
court, the .pleadings, and the evidence. That court 
found generally in favor of the claimant and against the 
estate; that the order of the county court disallowing 
the claim of Clare Connors was wrong and should be 
overruled and reversed; that the claim was a just and 
lawful one against the estate of the deceased in favor 
of the claimant in the sum of $1,140.09, the full amount 
asked; and that it should be allowed against the estate 
of the deceased. A judgment was rendered on the day 
designated for trial of the cause in harmony with the 
findings. There was no appeal from that adjudication 
and it became final. 

Appellants think they are not bound by the judgment 
of the district court because they say they were not 
parties to the appeal of the claimant from the order of 
the county court disallowing her claim. Arthur Walde- 
man, one of the appellants, relies upon the fact that he 
was not personally present in the district court when 
the claim was heard and adjudicated. The record of 
that court recites that Delia Ernst was present and 
represented in court by her attorney, Francis D. Lee, 
and that Arthur Waldeman was represented in court by 
his attorney, Francis D. Lee. The record in the county 
court states that Francis D. Lee represented Arthur 
Waldeman at the hearing on claims in that court. Arthur 
Waldeman in this case attempts to deny that Francis 
D. Lee was authorized to represent him. However that 
may be if Waldeman stayed. away and disregarded the 
proceedings in reference to the claim in the district court 
that fact does not interfere with the binding and con- 
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clusive effect of the judgment of that court. There is 
no issue of any jurisdictional defect. The proceedings 
to administer the estate of the deceased were in rem 
and everyone interested in them was bound by what 
was legally done whether named in the proceedings 
and in attendance at the time or not named and absent. 
In Lund v. Rubeck, supra, the court commented: “Ad- 
ministration proceedings to settle the estate of a dece- 
dent are proceedings in rem, and every person inter- 
ested in such settlement is a party thereto whether he 
is named or not. Any person, whether he be a devisee, 
legatee, creditor, or the owner of a contingent interest, 
may appear for the purpose of protecting his rights.” 
See, also, In re Estate of Statz, supra; In re Estate of 
Nilson, 126 Neb. 541, 253 N. W. 675. The administratrix 
was bound by a final judgment to apply any funds of 
the estate available for that purpose to the payment of 
the claim of Clare Connors. The administratrix breached 
no duty in making the payment that she did make on 
the claim. 

Appellants were precluded from presenting any mat- 
ter prejudicial to the legality of the claim of Clare Con- 
nors in the proceedings now under review that could 
have been legally asserted by either of them to defeat 
its allowance in the district court. The doctrine of res 
judicata is that it concludes the matters that were de- 
termined in the former proceeding and any other thing 
involved which might have been decided. If a litigant 
has a defense which he fails to present at the time 
and in the manner provided by law he does so at his 
peril. Anderson v. Anderson, 155 Neb. 1, 50 N. W. 2d 
224. 

The judgment allowing the claim is attempted to be 
assailed by appellants on the grounds that the district 
court wrongfully restricted and in some respects ex- 
cluded the evidence desired to be presented in opposition 
to the validity of the claim and that in fact there was no 
evidence received except a stipulation. This is disputed 
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by the unimpeached record of that court but if what 
they assert were true it would be foreign and imma- 
terial to this inquiry. Their attempt is a collateral as- 
sault upon a judgment containing no jurisdictional in- 
firmities. The judgment of the district court in the ab- 
sence of jurisdictional defect may not be impeached by 
any proceeding required as was the pending one to be 
originated in the county court. All presumptions are in 
favor of regularity of proceedings had in a court of gen- 
eral jursdiction and if the judgment recites findings of 
fact material to the issue before the court it will be pre- 
sumed that they were justified by evidence submitted to 
the court. The fact that the court having jurisdiction 
to decide a cause may have exercised its power and 
dealt with the subject matter erroneously and irregular- 
ly is unimportant. Chicago, B. & Q. R. R. Co. v. Hitch- 
cock County, 60 Neb. 722, 84 N. W. 97; Hassett v. Durbin, 
132 Neb. 315, 271 N. W. 867. . 

An appeal from the order in reference to the account 
of the representative of an estate is tried in the district 
court as a suit in equity. § 30-1606, R. S. Supp., 1953; 
Egan v. Bunner, 155 Neb. 611, 52 N. W. 2d 820. An 
appeal to this court from the judgment of the district 
court in such a proceeding is heard de novo. The evi- 
dence in the present case is conflicting and incapable of 
being reconciled. It is the duty of this court in this 
situation to arrive at an independent conclusion unin- 
fluenced by what was done in the cause before this ap- 
peal was taken except due consideration may be given 
to the fact that the trial court saw and heard the wit- 
nesses, considered the conflicting testimony, and ac- 
cepted one version of it rather than the one in opposi- 
tion thereto. An examination made and the consider- 
ation given the record in this cause has convinced this 
court and it finds that the final report of Gertrude 
Minahan as administratrix of the estate of the deceased 
is legal, true, and complete and that it should be 
approved. 
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The judgment of the district court should be and it is 
affirmed. . 
AFFIRMED. 

Fiory, District Judge, dissenting. 

There are two items allowed in the final report of 
the administratrix which I cannot agree should be al- 
lowed as credits. These are the items of $40, listed as 
costs in the district court in Minahan v. Waldo, and 
$218.52 shown as paid to Arthur Waldeman on his claim 
but which was, in fact, paid to an attorney and has never 
been received by Arthur Waldeman. In addition to the 
above items, it seems to me that the attorney’s fee of 
$222.08, deducted by the attorney for the estate for the 
collection of the Waldo note, is entirely unreasonable 
and was an unnecessary dissipation of the funds of an 
insolvent estate. 

The Waldo note was in the amount of $700 and drew 
a usurious rate of interest on its face. Waldo had ad- 
mitted owing the principal of the note before any suit 
was commenced and had left a check for $700 with the 
county judge before suit was commenced in the district 
court. The attorney for the estate knew, or should have 
known, that only the face amount could be collected. 
He admitted on cross-examination that the check for 
$700 was in the hands of the county judge to be turned 
over to him, yet he refused to accept it because he had 
incurred $11.25 costs in the county court. Instead of 
paying these costs and collecting the note he dismissed 
the case, paid the costs, and filed a case in the district 
court thus incurring additional costs, and later took 
the $700 in full settlement of the judgment obtained 
in the district court. 

The attorney for the estate, on cross-examination, 
stated that he knew the $700 check was in the hands 
of the county judge for him, and then this question was 
asked: “Then the only reason you dismissed the case 
in the county court, and filed it over in the district court, 
was because of the $11.00 court costs?” (Answer) “Yes, 
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I didn’t think the estate should be taxed for those $11.25.” 
I cannot agree that this expenditure in attorney fees 
and court costs of $262.08 is reasonable when the $700 
note could have been collected by the payment of $11.25. 
Neither can I agree that it complies with the standard 
set forth in the majority opinion that: “If in the exer- 
cise of sound reason under the circumstances, it should 
be concluded by an ordinary, prudent, and cautious 
man, necessary for the best interest of the trust to act 
as the representative did, then his action should be ap- 
proved by allowing the expenditures caused thereby in 
his final account even though subsequent developments 
indicate the action was unnecessary or ill-advised.” 

In regard to the allowance of the payment of $218.52 
to an attorney on the Arthur Waldeman claim, the at- 
torney to whom the money was paid testified that he had 
never seen Mr. Waldeman and would not know him if 
he saw him; that he had not talked to Waldeman; and 
that Waldeman had not employed him. Apparently, 
from the record, Waldeman had never been in court 
with this attorney and had never signed any pleadings, 
and there was nothing except the attorney’s statement 
that he represented Waldeman up to the time this check 
was delivered to the attorney. It is quite significant 
in this connection that on the hearing on the claims in 
the county court, the attorney now claiming to repre- 
sent Waldeman dictated the stipulation allowing the 
Connors, Ernst, and Waldeman claims. That stipulation, 
Exhibit No. 4, states only that he is appearing for Delia 
Ernst. Also, in the “Appearances” at the beginning 
of the hearing (Exhibit No. 4) this attorney is listed only 
as attorney for Delia Ernst, and no appearance is shown 
for Arthur Waldeman. 
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6. It is the policy of the state to avoid, as far 


as possible, double taxation. The Legislature, in recognition 
of this principle, provided by the terms of section 77-706, R. 
R. S. 1943, that the value of the shares of stock in a domestic 
corporation for taxation purposes shall be determined by de- 
ducting from the value of the capital stock, surplus and un- 
divided profits, the value of property owned by the corpora- 
tion, both tangible and intangible, which is “listed and taxed” 
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in this state against the corporation, as well as the actual 
value of the property of the corporation outside of the state. 
. The method authorized for valuing the shares 
of stock of domestic corporations under section 77-706, R. R. 
S. 1943, results in discrimination against United States obli- 
gations. 
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WENKEE, J. 

The County of Douglas has appealed to this court 
from an order of the district court for Douglas County 
authorizing Peter Kiewit Sons’ Company, a Nebraska 
corporation, to deduct from the value of its intangible 
class “B” personal property for the year 1953 $5,000,000 
of United States government obligations, which it owned 
on March 10, 1953, in order to determine the value of 
its shares of stock for taxation purposes. 

Appellee is a corporation organized under the laws 
of this state. In April 1953 it filed a tax return for the 
year 1953 with the county assessor of that county, Doug- 
las County being the county wherein its principal office 
and place of business was then located. § 77-705, R. 
R. S. 1943. In computing the value of its shares of 
stock for assessment and taxation purposes the appellee 
deducted from its intangible class “B” personal property 
obligations of the United States which it owned on 
March 10, 1953, in the amount of $5,000,000. On July 
1, 1953, the board of equalization of Douglas County 
notified the appellee its intangible class “B” personal 
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property, which it had returned at $149,515, should be 
$5,235,585 and that the board intended to raise the 
assessment accordingly. This notice advised appellee 
it could appear before the board on July 8, 1953, at 10 
a.m. and show cause, if any there be, why said assess- 
ment should not be so raised. On July 8, 1953, appellee 
filed a complaint with the board protesting its action 
and set forth therein its reasons why the United States 
government obligations should not be included. The 
board, on the same day, dismissed appellee’s complaint 
and fixed the valuation of the intangible class “B” per- 
sonal property of the appellee to include the United 
States government obligations. From the board’s ruling 
the company appealed to the district court for Douglas 
County. The district court’s ruling has been hereinbe- 
fore set forth. 

The principal question presented by this appeal is, 
whether or not, in determining the value of the shares 
of stock of a domestic corporation for taxation pur- 
poses pursuant to the provisions of section 77-706, R. R. 
S. 1943, the value of United States government obliga- 
tions owned and held by such corporation can _ be 
deducted? 

Preliminary to a discussion of the foregoing there are 
two questions raised by appellee in regard to the jur- 
isdiction of the county board of equalization that should 
be answered. First, appellee contends no notice of 
any kind was ever given the owners (the stockholders) 
of the corporation of any proposed increase on their tax 
returns as required by section 77-1506, R. R. S. 1943. 
This statute provides as follows: “The county board of 
equalization shall adjust assessments for the county by 
raising and lowering the assessment of any person as to 
any or all items of his assessment in such manner as to 
secure the listing and the assessment of property at its 
actual value. In no case shall the assessment of any 
person be raised by the board until such person or his 
agent shall be previously notified, if such person or his 
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agent be found in the county.” (Emphasis ours.) 

In regard to banks this court, in First Nat. Bank of 
Blue Hill v. Webster County, on rehearing, 77 Neb. 815, 
113 N. W. 190, held: “National banks are the agents 
of their stockholders for the purpose of listing their 
stock in such banks for taxation and paying the tax 
thereon.” In the opinion the court went on to say: 
“The appellee insists that the entire proceeding is void, 
because the tax, in case of national banks, is a liability 
of the shareholder, and not of the banking corporation 
itself, and because the shareholders were not person- 
ally notified of the proceedings before the board; but 
that is an erroneous interpretation of the federal statute. 
Shares of stock in a national bank are assessed to the 
individual stockholder at the place where the bank is 
located, but the bank is liable in the first instance for 
the payment of the tax, and is given a lien on the stock 
to secure repayment from the shareholder. The bank 
is made the agent of the shareholder, not only for the 
payment of the tax, but for the purpose of listing the 
stock for taxation. No other course would be practical, 
because in many cases, as in this, stockholders in national 
banks reside in different states and all are not accessi- 
ble to local assessors. Our statute was enacted with 
reference to these conditions and is in entire harmony 
with the federal law.” See sections 77-708, 77-709, and 
77-710, R. R. S. 1943, as they relate to banks. The same 
would be true of domestic corporations making returns 
pursuant to section 77-706, R. R. S. 1943. Notice to the — 
corporation, as was given here, was compliance with the 
requirements of section 77-1506, R. R. S. 1943. 

Appellee’s second contention is that the board of 
equalization of Douglas County had no jurisdiction to 
act on July 8, 1953, because more than 40 days had 
elapsed since it first met on May 18, 1953. See § 77-1502, 
R. S. Supp., 1953. In Fromkin v. State, 158 Neb. 377, 
63 N. W. 2d 332, we said of this section: “The provisions . 
of section 77-1502, R. S. Supp., 1953, provide for ‘a ses- 
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sion’ of the county board of equalization of not less than 
3 nor more than 40 days. The period of days defines the 
minimum and maximum term in days of a session. The 
statute contemplates one session to begin and end as 
provided in the act. Once started the time continues 
to run. The time limited in the act constitutes the 
term during which the county board can act for the 
purposes stated.” 

However, as to equalizing assessments of under- — 
valued property, which is the situation here, we held 
in Ewert Implement Co. v. Board of Equalization, 160 
Neb. 445, 70 N. W. 2d 397, that: “By section 77-1502, 
R. S. Supp., 1953, a county board of equalization is au- 
thorized to meet in special session at any time after 
the close of the annual meeting for the purpose of equal- 
izing assessments of omitted and undervalued property.” 

In view of the foregoing we find the board of equal- 
ization of Douglas County had jurisdiction of the parties 
and authority to act in regard to the subject matter when 
it did so on July 8, 1953. 

Section 77-706, R. R. S. 1943, to ‘which the principal 
question is directed, at all times here material, provided 
as follows: “The value of the shares of stock of corpo- 
rations organized under the laws of this state shall be 
determined for the purpose of taxation by deducting 
from the actual value of the paid-up capital stock, sur- 
plus and undivided profits of such corporation available 
for stock dividends, the assessed value of the property 
of the corporation, both intangible and tangible, listed 
and taxed in this state and the actual value of the prop- 
erty of the corporation outside of this state. The cor- 
poration shall furnish the county assessor or State Tax 
Commissioner such proof of the value of its property 
outside of the state as they may require. The corporation 
shall pay the tax assessed upon its stock or shares, and 
shall have a lien thereon for the tax paid.” 

After our opinion in Omaha Nat. Bank v. Jensen, 157 
Neb. 22, 58 N. W. 2d 582, this statute was amended 
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by the 1953 Legislature to include: “The value of the 
shares of stock of corporations * * * domesticated under 
the laws of this state * * *.” See Laws 1953, c. 267, § 
1, p. 880. However, it was not changed insofar as the 
subject matter here involved is concerned and such 
change is not here material because appellee is a do- 
mestic corporation. 

The immunity of obligations of the United States 
from taxation by or under state, municipal, or local 
authority is established by federal statute as follows: 
“Except as otherwise provided by law, all stocks, bonds, 
Treasury notes, and other obligations of the United 
States, shall be exempt from taxation by or under 
State or municipal or local authority.” 31 U.S.C. A, 
§ 742, p. 584. The United States Supreme Court has held 
obligations of the federal government cannot be taxed 
either directly or indirectly. New Jersey Realty Title 
Ins. Co. v. Division of Tax Appeals, 338 U. S. 665, 70 
S. Ct. 413, 94 L. Ed. 439; Miller v. Milwaukee, 272 U. S. 
713, 47 S. Ct. 280, 71 L. Ed. 487; Smith v. Davis, 323 
U. S. 111, 65 S. Ct. 157, 89 L. Ed. 107. See, also, State 
v. First Nat. Bank, 103 Neb. 280, 171 N. W. 912. 

However, shares of stock of a corporation in the hands 
of an individual are a distinct entity from the property 
of the corporation. See, Allied Contractors, Inc. v. Board 
of Equalization, 113 Neb. 627, 204 N. W. 374; Nemaha 
County Bank v. County Board, 103 Neb. 53, 170 N. W. 
500; Peters Trust Co. v. Douglas County, 106 Neb. 877, 
184 N. W. 812; National Bank v. Commonwealth, 9 
Wall. 353, 19 L. Ed. 701; Home Savings Bank v. Des 
Moines, 205 U. S. 503, 27 S. Ct. 571, 51 L. Ed. 901; 
Society for Savings v. Bowers, 349 U. S. 143, 75 S. Ct. 
607, 99 L. Ed. 557. As stated in Nemaha County Bank 
v. County Board, supra: “Shares of stock and capital 
stock represent different property rights and may be 
separately assessed.” Also, in Allied Contractors, Inc. 
v. Board of Equalization, supra, we said: “In this 
connection it is well to bear in mind that shares of stock 
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in the hands of an individual are a distinct entity from 
the property of the corporation.” 

In 1866 the United States Supreme Court in Van 
Allen v. The Assessors, 3 Wall. 573, 18 L. Ed. 229, said: 
«“* * * the tax on the shares is not a tax on the capital of 
the bank.” This holding the same court has sustained, 
as recently as May 16, 1955, in Society for Savings v. 
Bowers, supra, when it said: “It has been held that a 
state may impose a tax upon the stockholders’ interests 
in a corporation, measured by corporate asset values, 
without making any deduction on account of United 
States securities held by the corporation.” The court 
then went on to explain the reason for its so holding, 
stating: “This doctrine had its origin in cases involving 
national bank stock. There, congressional consent to 
state taxation of the stock of national banks, upon cer- 
tain conditions, was held, over strong dissent, to permit 
such taxes to be assessed without the exclusion of 
federal obligations owned by the banks. Van Allen v. 
Assessors, 3 Wall. 573 (1865); National Bank v. Com- 
monwealth, 9 Wall. 353 (1869); Des Moines National 
Bank v. Fairweather, 263 U.S. 103 (1923). This result 
was reached in part on the theory that the stockholders’ 
interests in a corporation represent a separate property 
interest from the corporation’s ownership of its assets, 
so that a tax on the stockholders’ interests is not a tax 
on the federal obligations which are included in the 
corporate property. This rationale has been carried 
over to cases involving stock of state-created banks, 
and thus a tax on their shareholders, though measured 
by corporate assets which include federal obligations, 
is held not to offend the rule immunizing such obliga- 
tions from state taxation. Cleveland Trust Co. v. Lander, 
184 U.S. 111 (1902). Further, in levying a tax on share- 
holders a state may require its payment by the corpora- 
tion, as a collecting agent. Corry v. Mayor and Council, 
196 U. S. 466 (1905). The result is that when, as is 
usually the case, the shareholder tax is measured solely 
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by corporate asset values, such a tax is difficult to dis- 
tinguish from a tax imposed upon the corporation itself, 
so far as the practical impact of the two types of taxes 
upon corporate-owned federal obligations is concerned. 
Nevertheless, this exception to the general rule of im- 
munity is firmly embedded in the law.” See, also, Na- 
tional Bank v. Commonwealth, supra; Home Savings 
Bank v. Des Moines, supra; Des Moines Nat. Bank v. 
Fairweather, 263 U. S. 103, 44 S. Ct. 23, 68 L. Ed. 191; 
Educational Films Corp. v. Ward, 282 U. S. 379, 51 S. 
Ct. 170, 75 L. Ed. 400, 71 A. L. R. 1226. 

As stated in Home Savings Bank v. Des Moines, supra: 
“Although the States may not in any form levy a tax 
upon United States securities, they may tax, as the 
property of their owners, the shares of banks and other 
corporations whose assets consist in whole or in part 
of such securities, and in valuing the shares for the 
purposes of taxation it is not necessary to deduct the 
value of the national securities held by the corporation 
whose shares are taxed. * * * The right of such tax- 
ation rests upon the theory that shares in corporations 
are property entirely distinct and independent from the 
property of the corporation. The tax on an individual 
in respect to his shares in a corporation is not regarded 
as a tax upon the corporation itself. * * * Accordingly, 
such taxes have been sustained by this court, whether 
levied upon the shares of national banks by virtue of the 
Congressional permission or upon shares of state corpora- 
tions by virtue of the power inherent in the State to 
tax the shares of such corporation.” 

In 1903 the Nebraska Legislature enacted a law in 
regard to the shares of stock of financial institutions. 
Laws 1903, c. 73, § 56, p. 403. This law, which is now 
sections 77-708, 77-709, and 77-710, R. R. S. 1943, con- 
tains the following provision in section 77-709: ‘Such 
bank, industrial loan and investment company or trust 
company shall pay the taxes assessed upon its capital 
stock and have a lien thereon for the same.” 
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On three occasions this court has had to construe this 
language and in each instance has held it to create an 
~ assessment, not upon the capital stock of the institution 

but upon the value of the shares of stock held by the 
stockholders thereof. See, State v. Fleming, on rehear- 
ing, 70 Neb. 529, 97 N. W. 1063; State v. First Nat. 
Bank, supra; Peters Trust Co. v. Douglas County, supra. 
The latter was affirmed by the United States Supreme 
Court. See Peters Trust Co. v. Douglas County, 260 
U. S. 709, 43 S. Ct. 250, 67 L. Ed. 475. As stated in 
State v. First Nat. Bank, supra: “* * * we are of the 
opinion that the tax is laid upon the shares of stock, 
the property of the stockholders, which are a distinct 
entity from the property of the bank, and that, under 
the rulings of the supreme court of the United States, 
the taxing authorities were not required to deduct the 
value of United States securities belonging to the bank 
from the statement required to be made to the assessor 
when ascertaining the value of the shares of stock for 
_the purpose of taxing the owners of such shares.” 

The basis for this holding is well stated in Citizens 
State Bank v. Board of Equalization, 110 Neb. 704, 194 
N. W. 796: 

“Under our law the shares of the bank are the unit 
of taxation, and each of the individual shares is taxed 
to the respective shareholders as personal property, and 
the bank as an entirety, as a corporation, is not taxed at 
all. By the statute provision is made to obtain a basis 
for taxing the shareholders and the assessor is required 
to determine and settle the true value of each share of 
stock, and such share then forms the unit or basis of 
taxation. It is taxed as personal property upon its true 
value, as determined by the assessor, and it matters not 
the kind of property, taxable or nontaxable, which goes 
to make up its value. 

“It is worthy of note that the shares of stock are tax- 
able to the stockholders even though all or any part 
of such bank stock may be invested in nontaxable gov- 
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ernment bonds. It is not a question of double taxation 
or single taxation or the nontaxation of certain property, 
a part of which goes to make up the value of the shares 
of stock.” 

In 1921 the Nebraska Legislature adopted a compar- 
able statute in regard to fixing the value of the shares 
of stock of corporations organized under the laws of 
this state or domestic corporations. Laws 1921, c. 133, 
art. VIII, § 1, p. 582. At all times herein material it was 
section 77-706, R..R. S. 1943. It has been hereinbefore 
set forth. In 1925 this court, in Allied Contractors, Inc. 
v. Board of Equalization, supra, construed this statute 
in the same manner as it had the statute relating to 
banking organizations, holding: “In fixing the value 
of the shares of stock in a domestic corporation under 
the provisions of section 5884, Comp. St. 1922 (section 
77-706, R. R. S. 1943, at all times herein material), no 
deduction is permitted on account of bonds, warrants 
or other evidences of indebtedness issued by the state 
or governmental subdivisions thereof, owned by the 
corporation.” 

We think the holdings of these opinions to be correct 
and have application here. 

Appellee raises two further questions with reference 
to section 77-706, R. R. S. 1943: First, that it does not 
provide a procedure to foreclose the lien therein given 
the corporation for any taxes it pays pursuant to the 
provisions thereof, and second, that the provision creat- 
ing the lien has been, in effect, repealed by section 21- 
215, R. R. S. 1943, of the Uniform Stock Transfer Act 
enacted by the 1941 Legislature. See Laws 1941, c. 
42, § 15, p. 220. 

As to the first of these appellee asks how a corpora- 
tion would undertake to enforce its lien since there 
is no specific provision of any kind in the statute for 
the enforcement thereof? 

As stated in Home Savings Bank v. Des Moines, 
supra: “The tax assessed to shareholders may be re- 
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quired by law to be paid in the first instance by the 
corporations themselves as the debt and in behalf of 
the shareholder, leaving to the corporation the right 
to reimbursement for the tax paid from their share- 
holders, either under some express statutory authority 
for their recovery or under the general principle of law 
that one who pays the debt of another at his request 
can recover the amount from him. National Bank of 
Commonwealth, 9 Wall. 353; Lionberger v. Rouse, 9 
Wall. 468; Aberdeen Bank v. Chehalis County, 166 U. 
S. 440; Merchants Bank v. Pennsylvania, 167 U. S. 
461; Cleveland Trust Company v. Lander, 184 U.S. 111.” 
See, also, State v. Fleming, supra. 

Courts of equity of this state are open to any corpora- 
tion paying such tax to enforce its statutory lien against 
the stockholder and we think this provides the cor- 
poration ample means for the recovery thereof. 

In 1941 the Legislature enacted into law what is now 
Section 21-215, R. R. S. 1943. This statute provides: 
“There shall be no lien in favor of a corporation upon 
the shares represented by a certificate issued by such 
corporation and there shall be no restriction upon the 
transfer of shares so represented by virtue of any by- 
law of such corporation, or otherwise, unless the right 
of the corporation to such lien or the restriction is 
stated upon the certificate.” 

Since this statute relates to the subject of liens on 
stock the following principle is applicable: “All stat- 
utes relating to the same subject are considered parts 
of an homogeneous system; so, too, all statutes in pari 
materia must be taken together and construed as if they 
were one law and effect be given to every provision.” 
In re Application of Hergott, 145 Neb. 100, 15 N. W. 2d 
Ag. 
Section 21-215, R. R. S. 1943, does not, either directly 
or by inference, strike down the specific lien given a 
domestic corporation that pays the taxes of a share- 
holder assessed and levied on his or her shares of stock 
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under and pursuant to the provisions of section 77-706, 
R. R. S. 1943. At most the only question that could arise 
is, does a corporation waive the right thereto if no pro- 
vision to preserve it is contained in any certificate of 
stock which it has issued on and after the effective date 
of the act? But that question is not here. It could 
only arise in case the corporation paid the tax and then 
sought to enforce it. 

The appellee offered evidence to the effect that in- 
vestment bankers, trust companies, and others dealing 
in stock of Nebraska corporations have construed sec- 
tion 77-706, R. R. S. 1948, as not creating a liability on 
the part of the individual stockholder to pay the tax 
levied thereon when paid by the corporation and have 
so represented it to investors when selling stock of 
such corporations. The rule is: ‘When the court of 
last resort has judicially construed a statute, the rule 
permitting recourse to contemporaneous construction 
of the statute by administrative or executive officials, 
charged with the enforcement of such a statute, is in- 
applicable.” Omaha Nat. Bank v. Jensen, supra. Such 
would also be true of the custom and practice here 
sought to be established. 

A further question is raised as to whether or not sec- 
tion 77-706, R. R. S. 1943, in view of taxing practices 
authorized thereunder, could result in discrimination 
against the tax-exempt character of securities held by 
domestic Nebraska corporations in the form of govern- 
ment obligations, 

In considering this question the following principle 
has application: “It may be said that this is not the 
situation presented by the facts in this case, but it must 
be remembered that the validity of the act does not 
depend upon what has been done, but upon what the 
act authorizes and by what may be accomplished under 
it.” Rowe v. Ray, 120 Neb. 118, 231 N. W. 689, 70 A. L. R. 
1056. 

In Commonwealth v. Curtis Pub. Co., 363 Pa. 299, 69 
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A. 2d 410, it was held: “If this tax so determined results 
in discrimination against the securities of the United 
States it is invalid because discrimination by any state 
against the United States securities has uniformly been 
interdicted by the decisions of the United States Su- 
preme Court. * * * As the Supreme Court of the United 
States has repeatedly pointed out, while a taxing act’s 
character in respect to its being discriminatory against 
federal securities may be determined by its expressed 
or implied intention, it may also be determined by its 
operation and effect. * * * When Pennsylvania exempts 
from taxation its own securities but taxes, directly or 
indirectly, the securities of the United States the latter 
securities are handicapped in their competition with 
the securities of Pennsylvania, among buyers in the 
market place. This handicapping is by implication pro- 
scribed by the Constitution of the United States.” 

Although we have already set forth in full section 
77-706, R. R. S. 1943, we shall again set out that part 
of the statute which is pertinent to the question here 
raised. In this respect it provides: “The value of the 
shares of stock * * * shall be determined for the pur- 
pose of taxation by deducting from the actual value of 
the paid-up capital stock, surplus and undivided profits 
of such corporation available for stock dividends, the 
assessed value of the property of the corporation, both 
intangible and tangible, listed and taxed in this state 
* Rk RD 
’ The reason why the Legislature so provided becomes 
evident when we consider the policy of the state in 
regard to taxation. In Peters Trust Co. v. Douglas 
County, 113 Neb. 596, 203 N. W. 1001, we said: “It is 
the settled policy of our law to guard against double 
taxation, even though such taxation be not unconstitu- 
tional.” See, also, Nye-Schneider-Fowler Co. v. Boone 
County, 102 Neb. 742, 169 N. W. 436; Citizens State 
Bank v. Board of Equalization, supra. 

Based on this principle we have construed the fore- 
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going statute as follows: “It is the policy of the state 
‘to avoid, as far as possible, double taxation. The legis- 
lature, in recognition of this principle, has provided that 
the value of the shares of stock in a domestic corporation 
for taxation purposes shall be determined by deducting 
from the value of the capital stock, surplus and undivided 
profits, the value of property owned by the corporation, 
both tangible and intangible, which is ‘listed and taxed’ 
in this state against the corporation, as well as the 
actual value of the property of the corporation outside 
of the state.” Allied Contractors, Inc. v. Board of Equal- 
ization, supra. 

“What is meant by the words ‘the assessed value of the 
property of the corporation, both intangible and tangible, 
listed and taxed in this state?’ * * * It seems to us, how- 
ever, that this construction leaves out of view the pur- 
pose of the legislature, apparent upon the face of the 
act and 'deducible from its language, viz., to protect 
the corporation and shareholders, in the assessment of 
the capital stock, from being taxed twice upon its prop- 
erty; and where it appears that such double taxation 
will result unless deduction is made, it will be allowed.” 
Kelkenny Realty Co. v. Douglas County, 116 Neb. 796, 
219 N. W. 140. 

It was held in Schuylkill Trust Co. v. Pennsylvania, 
296 U. S. 113, 56 S. Ct. 31, 80 L. Ed. 91, that permitting 
a deduction in the determination of the value of shares 
of stock of a corporation so much thereof as represented 
shares of corporations which had already paid a tax 
thereon or, under the policy of the Commonwealth of 
Pennsylvania, had been exempted therefrom; resulted 
in discrimination. The court therein, in discussing the 
question, stated: “The point is that the State has chosen 
a portion only of the net assets of the corporation as 
a measure of the tax, whether the exaction be from the 
company or its shareholders. The State has exempted 
certain assets on the theory that to measure the tax in 
part by their value would in effect be to tax them twice. 
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If to measure the shareholder’s tax by inclusion of these 
taxed or exempted securities found amongst the com- 
pany’s assets would be to tax the shareholder in virtue 
of the company’s ownership of those securities, it seems 
clear that to refuse to exempt United States securities 
from the measure of the tax is to lay a tax reckoned 
upon their value. To put it otherwise, if to exclude 
securities already taxed or exempted from tax pursu- 
ant to the policy of the Commonwealth avoids double 
taxation, to include United States securities in the meas- 
ure of the tax seems inevitably to increase the burden 
of the tax by reason of their ownership. If the burden 
of the tax be lifted in respect to some securities (as it 
is by confession from those issued by certain Pennsy]l- 
vania corporations) it must necessarily fall on the re- 
maining securities owned by the company.” 

Then in Schuylkill Trust Co. v. Pennsylvania, 302 U. S. 
506, 58 S. Ct. 295, 82 L. Ed. 392, involving the same situ- 
‘ation, the court said: ‘“We held further that the ex- 
clusion from the base of a proportion of the value of 
tax exempt shares of Pennsylvania corporations, and 
the refusal of like treatment of federal securities, oper- 
ated as an unconstitutional discrimination against the 
latter.” 

While in Schuylkill Trust Co. v. Pennsylvania, 296 U. 
S. 118, 56 S. Ct. 31, 80 L. Ed. 91, only stock of domestic 
corporations was involved, here, by the language of our 
statute, the deductions include all intangible property 
owned by the corporation. and taxed to it, which would 
include stock owned by it in other domestic corporations. 
As stated in Commonwealth v. Schuylkill, 327 Pa. 127, 
193 A. 638: “But because of the statutory deductions of 
the value of stocks already taxed or relieved from tax- 
ation by the state, no similar deduction being provided 
- for in the case of United States securities, it ‘is impos- 
sible to avoid the conclusion’ that the law works a dis- 
crimination against such securities.” 

_ And, as stated in Fidelity & Guaranty Fire Corp. vy. 
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Tax Comm., 172 Md. 652, 193 A. 164: “The quoted por- 
tion of the Schuylkill opinion seems to declare that a 
state, in valuing the stock of a corporation for purposes 
of taxation, cannot exempt any of its securities, whether 
tax exempt or not, when amongst its assets are national 
bank stocks or federal securities, unless they also are 
exempted, in which event the local tax exempt prop- 
erty or securities would also be exempted. In other 
words, the federal policy seems to be with respect to the 
taxing of shares in domestic corporations owning na- 
tional bank shares, federal securities, tax exempt or 
already taxed shares, to tax all or omit the national 
bank stocks and federal securities.” 

Under these holdings we can come to no other con- 
clusion than that the method authorized for valuing 
the shares of stock of domestic corporations under sec- 
tion 77-706, R. R. S. 1943, results in discrimination 
against United States obligations and that the trial court 
was correct in so holding. However we call attention to 
the fact that the 1955 Legislature has authorized such 
deduction. See Laws 1955, c. 292, § 1, p. 924. Therein 
it is provided that: “The value of the shares of stock 
of corporations, organized or domesticated under the 
laws of this state, shall be determined for the purpose 
of taxation by deducting from the actual value of the 
paid-up capital stock, surplus, and undivided profits of 
such corporation available for stock dividends, * * * 
the actual value of bonds or other obligations issued by 
the United States of America or any of its agencies or 
instrumentalities, * * *.” 

AFFIRMED. 
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MissourRI VALLEY CONSTRUCTION Co., A CORPORATION, 


APPELLEE, V. COUNTY OF DOUGLAS, APPELLANT. 
72 N. W. 2d 425 


Filed October 7, 1955. No. 33696. 


Corporations: Taxation. All questions herein raised are fully dis- 
cussed and disposed of in Peter Kiewit Sons’ Co. v. County 
of Douglas, ante p. 98, 72 N. W. 2d 415, and the principles 
therein announced are controlling of the issues herein. 


APppgEAL from the district court for Douglas County: 
James M. Patton, Jupce. Affirmed. 


Eugene F. Fitzgerald and August Ross, for appellant. 
Fraser, Connolly, Crofoot & Wenstrand, for appellee. 


Kennedy, Holland, DeLacy & Svoboda, Robert K. 
Adams, Edward A. Mullery, and Robert L. Berry, Amici 
Curiae. 


Heard before Simmons, :C. J., CARTER, MerssMmorgE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 

The County of Douglas has appealed to this court 
from an order of the district court for Douglas County 
authorizing the Missouri Valley Construction Company, 
a Nebraska corporation, to deduct from the value of its 
intangible class “B” personal property for the year 1953 
$435,149 of United States government obligations, which 
it owned on March 10, 1953, in order to determine the 
value of its shares of stock for taxation purposes. 

Appellee is a corporation organized under the laws 
of this state. In April 1953 it filed a tax return for the 
year 1953 with the county assessor of that county, Doug- 
las County being the county where its principal office 
and place of business was then located. See § 77-705, R. 
R. 8. 1943. In ‘computing the value of its shares of stock 
for assessment and taxation purposes the appellees de- 
ducted from its intangible class “B” personal property 
obligations of the United States which it owned on March 
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10, 1953, in the amount of $435,149. On May 16, 1953, 
the county assessor of Douglas County notified appellee 
that he had raised its class “B”’ personal property, which 
had been returned at $4,950 to $436,480. The raise was 
brought about by including the $435,149 of government 
obligations which the company had deducted. In the 
same notice the assessor advised the company that his 
action was subject to review by the board of equalization 
at its meetings in the courthouse beginning on May 18, 
1953. Appellee, upon receiving the notice, filed a com- 
plaint with the board of equalization protesting the 
county assessor’s action of including these government 
obligations, together with its reasons for doing so, and 
asking that the assessor’s action be corrected. This com- 
plaint, which was filed June 8, 1953, the board of equal- 
ization dismissed on June 12, 1953, thus affirming the 
action of the county assessor. Appellee took an appeal 
from the board of equalization’s action to the district 
court for Douglas County with the result hereinbefore 
set forth. 

All issues herein raised, and necessary for a deter- 
mination of this appeal, have been fully discussed and 
determined in Peter Kiewit Sons’ Co. v. County of 
Douglas, ante p. 93, 72 N. W. 2d 415. In view of our 
holding therein the action of the district court is affirmed. 

AFFIRMED. 


Betty J. Fick, ADMINISTRATRIX OF THE ESTATE OF 
THomas Fick, DECEASED, APPELLEE, v. Mase. C. 
HERMAN, DOING BUSINESS AS HERMAN O1L TRANSPORT 
COMPANY, ET AL., APPELLANTS, IMPLEADED WITH 
Epcar CLIFTON, APPELLEE. 
72 N. W. 2d 598 


Filed October 21, 1955. No. 33591. 


1. Torts: Damages. A joint tortfeasor is liable for all damages 
to which his conduct has contributed, and it is no defense that 
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such damages would not have occurred without the concurring 
conduct of another person. 

2. Torts: Trial. The jury in an action against several tortfeasors 
may ordinarily return a verdict in favor of one and against 
the others. 

8. Judgments. That a judgment against two or more defendants 
is vacated as to one does not require its vacation as to the 
others, unless it appears that because of an interdependence 
of the rights of the defendants, or because of other special 
factors, it would be prejudicial and inequitable to leave the 
judgment standing against them. 

4. Courts. The Supreme Court, in a proper case, is empowered 
to make any order that the district court is authorized to make, 
by virtue of section 25-1926, R. R. S. 1943. 

5. Automobiles: Appeal and Error. In an action by’ a guest 
against the owner-operator of a motor vehicle in which he was 
riding and the driver and the owner of a truck with which it 
collided, a reversal of a judgment against the owner and 
the driver of the truck does not require a reversal of the judg- 
ment in favor of the owner-operator of the motor vehicle, 
there being no interdependence of the rights of the defendants 
or other special factors shown which would be prejudicial or 
inequitable to the defendants as to whom a retrial was ordered. 

6. Appeal and Error. The filing of a notice of appeal and the 
depositing of the docket fee in the office of the clerk of the 
district court, as required by section 25-1912, R. R. S. 1943, 
gives the Supreme Court jurisdiction of the cause and all per- 
sons made parties thereto in the district court. 

Although the Supreme Court may have jurisdiction of 

a cause and all the parties thereto in the district court, it will 

consider such alleged errors only as have been properly pre- 

served and presented. 


APPEAL from the district court for Dodge County: 
Fay H. Potiocx, Judge. Motion to recall mandate 
denied. 


Wear & Boland, M. D. Cook, and John E. North, for 
appellants. 


Sidner, Lee, Gunderson & Svoboda, for appellee Fick. 
Spear, Lamme & Simmons, for appellee Clifton. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 
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CaRTER, J. 

The appellee, Betty J. Fick, administratrix of the 
estate of Thomas Fick, deceased, moves this court to 
recall its mandate to allow consideration of a further 
motion praying for a specific order that the nonap- 
pealing defendant, Edgar Clifton, shall be a party to 
the retrial. 

The record presented discloses that the mandate of 
this court was received by the clerk of the district court 
for Dodge County on February 19, 1955, and since that 
date no action has been taken thereon by the district 
court of that county. The showing for a recall of. the 
mandate is sufficient under the holdings of this court 
if reason exists for our so doing. Merriam v. Gordon, 
20 Neb. 405, 30 N. W. 410; Horton v. State, 63 Neb. 34, 
88 N. W. 146; State Bank of Beaver Crossing v. Mackley, 
118 Neb. 734, 226 N. W. 318; Rehn v. Bingaman, 152 
Neb. 171, 40 N. W. 2d 673. We think that a consideration 
of the question whether or not this court’s order of re- 
versal and remand requires a new trial as to the non- 
appealing defendant, Edgar Clifton, should be made 
more specific and eliminate the possibility of error on 
this point on a retrial of the case. 

The factual situation is: Betty J. Fick, administratrix 
of the estate of Thomas Fick, deceased, brought an 
action to recover damages for the wrongful death of 
Thomas Fick caused by a collision between an auto- 
mobile driven by the defendant Edgar Clifton, in which 
Thomas Fick was a passenger, and a stalled truck owned 
by the defendant Mabel C. Herman, doing business as 
the Herman Oil Transport Company, and Marvin G. 
Melia, its driver. The case was submitted to a jury, 
which returned a verdict for the plaintiff and against 
the defendants Mabel C. Herman and Marvin G. Melia. 
The jury found specifically that plaintiff was not en- 
titled to recover against the defendant Clifton. An 
appeal was taken by the defendants Herman and Melia. 
Plaintiff did not appeal or cross-appeal from the jury’s 
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finding in favor of Clifton. The judgment was reversed 
and the cause remanded for a new trial by this court 
because of error in the instructions. Fick v. Herman, 
159 Neb. 758, 68 N. W. 2d 622. It is the contention of 
the plaintiff below that the entire judgment as rendered 
on the verdict, including the claim of liability on the 
part of Clifton, is reversed and the cause remanded for 
a new trial. It is the contention of Clifton that the jury 
verdict exonerating him, in the absence of his being 
made a party to the appeal, has become final and is res 
judicata as to him. 

Defendant Clifton relies on the case of Lewis v. Beck- 
ard, 118 Neb. 533, 225 N. W. 462. In that case plain- 
tiff was approaching an intersection from the east. The 
defendant Haggerty approached it from the west. The 
defendant Beckard approached the same intersection 
from the south. Beckard’s car struck the Haggerty car 
and shoved it against the plaintiff’s car. Plaintiff 
brought suit against Beckard and Haggerty. The jury 
found against Haggerty and for Beckard. Haggerty’s 
motion for a new trial was overruled, and he appealed. 
Plaintiff did not appeal from the verdict and judgment 
against her in favor of Beckard. The judgment against 
Haggerty was reversed and remanded because of mis- 
conduct of counsel. This court in its opinion stated: 
“And in our opinion the finding of the jury in defend- 
ant Beckard’s favor is not presented by this appeal. It 
is a matter which does not affect the defendant Hag- 
gerty adversely and about which he therefore has no 
right to complain. * * * The plaintiff might have ap- 
pealed from the verdict and judgment in Beckard’s 
favor, but she did not do so.” The judgment was there- 
upon reversed and a new trial ordered as to the issues 
between the plaintiff and the defendant Haggerty. The 
question of the power of the court to remand the cause 
for a new trial as to Haggerty only was not briefed nor 
in any manner questioned on the appeal. The case is 
similar in principle to the one before us. It is a con- 
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trolling precedent unless a consideration of the issue 
reveals a fallacy in the reasoning which supports it. 

The common-law rule on this subject is that a judg- 
ment against joint defendants is an entirety which must 
stand or fall as a unit, whether the liability which gave 
rise to the judgment was joint, or joint and several. In 
accordance with that view, a judgment against two or 
more defendants, whether in contract or tort, was in- 
divisible, and could neither be vacated by a trial court 
nor reversed by a reviewing court as to one defendant 
alone, even though it was not erroneous as to the others. 
The inflexible character of the common-law rule has 
been abandoned in most jurisdictions, but the extent 
of the departure from the common-law rule varies. See 
Chmielewski v. Marich, 2 Ill. 2d 568, 119 N. E. 2d 247, 
42 A. L. R. 2d 1023. 

Every joint tortfeasor is liable for all damages to 
which his conduct has contributed, and it is no defense 
that these damages would not have occurred without the 
concurring misconduct of another person. The plain- 
tiff need not join all tortfeasors as defendants in an action 
for damages. A jury may properly return a verdict in 
favor of one tortfeasor and against another, or the court 
may direct a verdict in favor of one codefendant and 
permit the case against another to go to the jury. Ifa 
verdict is returned against two defendants, the court 
may grant a new trial as to one of them only. This ap- 
pears to be the general rule in this state. There is, 
however, one exception to that rule which is made clear 
by the opinion in Sturgis, Cornish & Burn Co. v. Miller, 
79 Neb. 404, 112 N. W. 595. In that case we said: “There 
are jurisdictions holding that a judgment obtained 
against two or more parties is an entirety, and there- 
fore if void as to one is also void as to all. * * * Relief 
may be obtained against one or more of several parties 
sued jointly and the action dismissed as to the others. 
A judgment may be sustained as to one party and re- 
versed as to another. One judgment debtor may appeal, 
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and, unless his interests are inseparably connected with 
another judgment debtor, the relief granted on his suit 
to reverse will not affect the original judgment as against 
his codebtors. Section 429 of the code (now section 25- 
1302, R. RSS. 1943) provides: ‘Judgment may be given 
for or against one or more of several plaintiffs, and for 
or against one or more of several defendants; it may de- 
termine the ultimate rights of the parties on either 
side, as between themselves, and it may grant to the 
defendant any affirmative relief to which he may be en- 
titled. In an action against several defendants, the 
court may in its discretion render judgment against one 
or more of them, leaving the action to proceed against 
the others, whenever a several judgment may be proper. 
The court may also dismiss the petition with costs, in 
favor of one or more defendants, in case of unreason- 
able neglect on the part of the plaintiff to serve the 
summons on other defendants, or to proceed in the cause 
against the defendant or defendants served.’ Section 
094 of the code (now section 25-1926, R. R. S. 1943) pro- 
vides in part: ‘When a judgment or final order shall be 
reversed either in whole or in part in the supreme court, 
the court reversing the same shall proceed to render 
such judgment as the court below should have rendered, 
or remand the cause to the court below for such judg- 
ment.’ In Polk v. Covell, 43 Neb. 884, it was held that 
‘one of several defendants having separate and distinct 
defenses may prosecute an appeal from the county court 
to the district court, without joining his codefendants.’ 
In the case cited two defendants were sued, one as prin- 
cipal and the other as surety. Separate answers were 
filed, and upon trial judgment was rendered against 
both. The alleged surety alone appealed, and his right to 
thus prosecute an appeal was challenged. In the opinion 
this court quotes from McHugh v. Smiley, 17 Neb. 626, 
as follows: ‘The rule as to appeals appears to be this, 
that when the action is against several defendants who 
have distinct and separate defenses the judgment as 
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to one defendant in a proper case may be appealed; in 
which case it will only be necessary to take up so much 
of the record as pertains to his case. Where, however, 
the interests of the parties are inseparably connected, 
an appeal will take up the case as to all.’” 

The general rule is: The principle that a trial or 
appellate court has power to vacate a judgment as to 
less than all of the parties against whom it runs is to 
some extent qualified. The controlling rule involving 
the question whether or not a judgment against multiple 
defendants may be vacated as to some only, is that when 
a judgment against two or more defendants is vacated 
as to one of them, it need not for that reason alone be 
vacated as to any of the others and should not be va- 
cated as to them, unless it appears that because of an 
interdependence of the defendants or because of other 
special factors it would be prejudicial and inequitable 
to leave the judgment standing against them. Sturgis, 
Cornish & Burn Co. v. Miller, supra; Chmielewski v. 
Marich, supra. See Annotation, 42 A. L. R. 2d 1030. 

It seems clear to us that under the foregoing holdings 
the interests of Clifton are not interdependent and in- 
separably connected with those of Herman and Melia. 
The liability of Clifton, if any, is based on different issues 
and different facts. Consequently, a reversal and remand 
for new trial as to Clifton would be improper and 
erroneous. 

The Supreme Court, in a proper case, is empowered 
to make any order that the district court is authorized 
to make by virtue of section 25-1926, R. R. S. 1943. 

It might be contended that rule 1b of Part 1, Rules of 
the Supreme Court, may play some part in matters of 
this kind. That rule provides that the clerk of the dis- 
trict court, in forwarding the notice of appeal and docket 
fee to the Clerk of the Supreme Court as required by 
section 25-1912, R. R. S. 1943, shall accompany the same 
with a certificate setting forth the names of all the 
parties to the cause in the district court and their re- 
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lation to the case as they appeared in that court. The 
Clerk of the Supreme Court is then required to docket 
the case, designating the party or parties filing the 
notice of appeal in the court below as appellant or ap- 
pellants and all other parties as appellees. We have held: 
“The filing of a notice of appeal and the depositing of 
the docket fee in the office of the clerk of the district 
court, as required by Section 20-1912, Comp. St. Supp. 
1941 (now section 25-1912, R. R. S. 1943), gives the su- 
preme court jurisdiction of the cause and all persons 
made parties thereto in the district court.” Madison 
County v. Crippen, 143 Neb. 474, 10 N. W. 2d 260. See, 
also, Ash v. City of Omaha, 152 Neb. 699, 42 N. W. 2d 
648. It appears, therefore, that this court has jurisdic- 
tion of the cause and all the parties, including Clifton, 
by virtue of the appeal. But this does not mean that 
this court will consider any and all claims of error. 
Error must be properly preserved and presented. In the 
instant case the verdict and judgment for Clifton was 
not appealed from by the plaintiff. No motion for a new 
trial was filed as to the judgment entered in favor of 
Clifton. No cross-appeal was taken. It is therefore 
conclusively presumed that plaintiff was satisfied with 
that portion of the jury’s verdict. The judgment in 
favor of Clifton is therefore final unless it is interde- 
pendent and inseparably connected with that of the 
appellants, which we have heretofore held that it is not. 

We find that the mandate and order for a new trial as 
to the appellants Herman and Melia only are correct. 
The motion of the plaintiff-appellee for a specific order 
that the nonappealing defendant Clifton shall be a party 
to the retrial is without merit, and the motion is denied. 
The order for a retrial as to the defendants Herman 
and Melia only being entirely correct, no reason exists 
for recalling the mandate, and the motion for this court 
to do so is also overruled. 

MOTION DENIED. 
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Simmons, C. J. 

In the decision of this case appearing in 159 Neb. 758, 
68 N. W. 2d 622, I am shown as participating in this 
case. The record is correct. The firm of Spear, Lamme 
and Simmons is shown as representing the appellee 
Clifton. However, at that time they did not participate 
by briefs or argument in the submission of the case. 
They appeared by filing made herein on September 16, 
1955, and are concerned in the matter now decided. I 
have not participated in the instant decision. 


JoHN M. McDONALD, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
72 N. W. 2d 621 


Filed October 21, 1955. No. 33786. 


1. Appeal and Error. It is a fundamental rule applicable to ap- 
pellate proceedings that the record of a court in which a cause 
originated or was tried, when properly authenticated, imports 
verity and cannot be impeached, varied, or changed by oral 
testimony or extrinsic evidence. 

The law does not authorize an appellate court to amend 

or disregard the record as made by an inferior court in a case 

presented to the appellate court for review and decision. 


Error to the district court for Keith County: Isaac 
J. NISLEY, JuDGE. Reversed and remanded with direc- 
tions. 


McGinley, Lane, Powers & McGinley, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Srmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaucy, J. 
Plaintiff in error, who is hereafter referred to as de- 
fendant, was accused in the county court of Keith County 
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with willfully and unlawfully operating or being in the 
physical control of a motor vehicle on the 21st day of 
October 1954, upon the public highways of the state 
in said county while under the influence of intoxicating 
liquor or drugs. He was convicted of the charge and 
was adjudged by that court to pay a fine, his license 
to operate a motor vehicle was suspended for 6 months, 
and he was committed to the county jail until the fine 
and costs were paid. 

The amount of an undertaking as a part of the pro- 
ceedings for a review of the cause in the district court 
was fixed by the county court at $400. An undertaking, 
in the form and containing the conditions required by 
the appropriate statute, in which defendant was named 
as principal and two other persons were designated as 
sureties, signed by the principal and each of the sureties 
with qualification of the sureties in proper form en- 
dorsed thereon, was tendered the county court on the 
day that the case was tried and decided by that court. 
The judge of the county court that date accepted the 
bond and certified thereon in writing over his signature 
that it was “Taken, acknowledged and subscribed to 
before me and sureties approved by me this 8th day of 
November, A. D. 1954” and on that date he filed the 
bond in the case. ' 

The statute concerning such an appeal, section 29- 
611, R. R. S. 1943, contains the following: “No appeal 
shall be granted or proceedings stayed unless the appel- 
lant, together with his surety or sureties, shall, within 
ten days after the rendition of such judgment, appear 
before such magistrate, and then and there enter into 
a written recognizance to the people of the State of’ 
Nebraska in a sum not less than one hundred dollars, 
with surety or sureties to be fixed and approved by the 
magistrate before whom such proceedings were had, 
conditioned for his appearance forthwith and without 
further notice, at the district court of such county, and 
from day to day thereafter until the final disposition of 
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such appeal, to answer the complaint against him, and 
to abide the judgment of the district court and not 
depart therefrom without leave; * * *.” 

A transcript of the filings made and the proceedings 
had in the case was prepared and certified by the 
judge of the county court as correct and complete. The 
certificate thereto contained a statement that: “All 
original instruments included in this Transcript.” The 
transcript was filed in the district court the day after the 
case was décided in the county court. The county at- 
torney on behalf of the State filed a motion on January 
3, 1955, in the district court to dismiss the appeal be- 
cause as claimed therein defendant had not given an 
appeal bond as required by law; that the county court 
required two sureties as a condition of the appeal; that 
the signature of one of the named sureties was not 
subscribed on the bond and it was not given by her in 
the presence of the county judge as required by the law 
of Nebraska; that more than 10 days had elapsed since 
the conviction of the defendant; and that the district 
court had no jurisdiction of the appeal. The motion was 
sustained and the appeal was dismissed. Defendant has 
prosecuted this error proceeding to challenge the legality 
of the action of the district court. 

The acts of the judge of the county court with refer- 
ence to the appeal bond were judicial and required the 
exercise of discretion as to the amount thereof in excess 
of the statutory minimum, as to whether more than one 
surety should and would be required, and as to the 
qualifications and sufficiency of the sureties. The appeal 
bond tendered by appellant complied with the require- 
ments of the statute as to form and conditions. It was 
signed by the defendant as principal and two other per- 
sons as sureties. Their qualifications as sureties made 
by them under oath were endorsed on the bond. It was 
tendered for acceptance and approval the day of the con- 
viction of the defendant and that date the judge of the 
county court certified in writing thereon over his signa- 
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ture, attested by the seal of the county court, that the 
bond was taken, acknowledged, and subscribed before 
him and that he approved the sureties. He filed the 
bond in the cause that date. The truth of all this was 
transmitted to the district court by the transcript over 
the signature of the judge of the county court, attested 
by the seal of that court, and, of course, it is contained 
in the transcript lodged in this court as the basis of the 
consideration and decision of this cause. There is no 
issue that the transcript made by the county court is 
not a true and complete copy of the record of the pro- 
ceedings had in the case in that court. The transcript 
filed herein is, for the purposes of review and decision 
of this cause, the sole, conclusive, and unimpeachable 
record of the proceedings had therein in-the court of 
original jurisdiction. 

In the case of In re Estate of Bednar, 151 Neb. 242, 
37 N. W. 2d 195, this court said: “Appellee introduced 
evidence in the district court to the effect that the date of 
April 20, 1948, as shown by the transcript, was not the 
correct date the order was made by the county court, 
but that it was made at a later date. Any evidence of 
this character was improper. It is a fundamental rule 
applicable to all appellate proceedings that the record 
of a court where a matter originated or was tried when 
properly authenticated imports absolute verity and can- 
not be contradicted, varied, or changed by oral testi- 
mony or any extrinsic evidence. An issue of fact can- 
not be made in this court as to any matter properly 
shown by the records of the court where the case orig- 
inated or was tried from whence the case comes to 
this court for review. Drier v. Knowles Vans, Inc., 
supra (144 Neb. 619, 14 N. W. 2d 222); Morgan v. State, 
51 Neb. 672, 71 N. W. 788; Merchants Savings Bank v. 
Noll, 50 Neb. 615, 70 N. W. 247; Ford v. State, 46 Neb. 
390, 64 N. W. 1082. * * * The law neither commands 
nor authorizes this court to amend the record of an 
inferior court in a case presented for review. Thomp- 
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son & Sons Mfg. Co. v. Nicholls, 52 Neb. 312, 72 N. W. 
217.” See, also, Kennedy & Parsons Co. v. Schmidt, 
152 Neb. 637, 42 N. W. 2d 191; Krska v. County of Sarpy, 
144 Neb. 613, 14 N. W. 2d 194; Lippincott v. Lippincott, 
144 Neb. 486, 13 N. W. 2d 721; In re Estate of Piel, 141 
Neb. 783, 4 N. W. 2d 875; Drainage Dist. No. 1 v. Kirk- 
patrick-Pettis Co., 140 Neb. 530, 300 N. W. 582. 

In Dale v. Doddridge, 9 Neb. 138, 1 N. W. 999, an issue 
was attempted to be made in the district court on ap- 
peal of the cause from a justice of the peace court as 
to when a bill of exceptions was allowed and certified 
by the justice of the peace. His certificate recited 
September 14, 1878. Afterwards an unsigned statement 
was made in writing apparently by the justice of the 
peace to the effect that the bill was signed 4 days after 
the date shown by the certificate of allowance of the 
bill. This court disposed of the contention by this state- 
ment: “The court must presume the docket entry and 
the certificate to have been made at the time they pur- 
port to be, and even if the supplemental statement had 
been signed it would be void, as a justice could not thus 
stultify himself.” 

The doctrine of the cases above referred to is that 
the facts recited in or exhibited by a transcript lodged 
in an appellate court as the basis of the review of a 
cause cannot be impeached by extrinsic evidence. It 
is obvious therefore that neither the judge of the court 
of original jurisdiction of the cause or any other person 
was qualified to contradict the transcript by testifying 
that one of the sureties on the bond did not sign or give 
the bond in the presence of the judge of the county court. 
The objections of the defendant that the judge of the 
county court was disqualified and incompetent to give 
evidence to contradict the assertions made in the tran- 
script and in the certificate on the appeal bond should 
have been sustained. 

The judgment dismissing the appeal of defendant 
should be and it is reversed and this cause is remanded 
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to the district court for Keith County with directions 

to reinstate the appeal of defendant in that court and 

for further proceedings in the cause as required by law. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Otto L. Price, ADMINISTRATOR OF THE ESTATE OF NELLIE 
V. PRICE, DECEASED, APPELLEE, V. HARRY KING ET AL., 
APPELLANTS. 

72 N. W. 2d 603 


Filed October 21, 1955. No. 33787. 


1, Negligence: Trial. Where different minds may reasonably 
draw different conclusions from the evidence, or there is a con- 
flict in the evidence as to whether or not negligence or contribu- 
tory negligence has been established, the question is for the 
jury. 

It is only where the evidence shows beyond 
reasonable dispute that plaintiff’s negligence is more than 
slight as compared with the negligence of the defendant that 
it is proper for the trial court to instruct the jury to return 
a verdict for the defendant or to enter a judgment notwith- 
standing the verdict in his behalf. 

8. Trial. Where there is a reasonable dispute as to what the 
physical facts show, the conclusions to be drawn therefrom 
are for the jury. The credibility of witnesses and the weight 
to be given their testimony are solely for the consideration of 
the jury. 

4. Negligence: Trial. Negligence must be proved by direct evi- 
dence or by facts from which negligence can reasonably be 
inferred. In the absence of such proof negligence will not 
be presumed. 

5. Trial. Instructions given to a jury must be construed together, 
and if when considered as a whole they properly state the law 
they are sufficient. 

6. Negligence: Trial. The burden of proof is on the plaintiff to 
prove negligence on the part of the defendant by a preponder- 
ance of the evidence. The burden of proof is on the defend- 
ant to prove contributory negligence on the part of the plain- 
tiff by a preponderance of the evidence. An instruction to this 
effect cannot afford any basis for. error. 
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APPEAL from the district court for Hall County: 
WILLIAM F. SPIKES, JuDGE. Affirmed. 


Clark J. Mingus and Suhr & Cronin, for appellants. 
Cunningham & Cunningham, for appellee. 


Heard before Simmons, C. J., CarTErR, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

This is an action brought by Otto L. Price, administra- 
tor of the estate of Nellie V. Price, deceased, for the 
benefit of the next of kin of Nellie V. Price, to recover 
damages for her wrongful death. The jury returned a 
verdict for the plaintiff against the defendants in the 
sum of $20,000, and judgment was entered thereon. The 
defendants appeal. 

The death of Nellie V. Price was the result of a collision 
between an automobile being driven by the deceased, 
Nellie V. Price, and a truck being driven by the de- 
fendant Harry King, and owned by the defendant Or- 
ville Conn. It occurred at the intersection of two grav- 
eled county roads about 4 miles west of Alda, Hall 
County, Nebraska, referred to in the record as the Bon-. 
sak corner, on October 13, 1953, at about 7:30 a.m. The 
weather was clear, visibility was good, and the roads 
were dry. There were no warning or stop signs on 
either road at the intersection. No question is raised 
by the appeal in regard to the amount of the damages 
as found by the jury. The assignments of error relate 
to the liability of the parties for negligence and to the 
correctness of the instructions of the court in submit- 
ting the case to the jury, if a jury question is found to 
exist. 

The record shows that Mrs. Price was an employee 
of an ordnance plant near Grand Island, Nebraska. It 
was her custom to leave home about 7 a. m. and drive 
to work in her car. Immediately prior to the collision 
she was driving north as was her usual custom towards 
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the intersection where the accident occurred. After 
the collision the automobile of the deceased was in 
the ditch, headed west, at the northeast corner of the 
intersection. 

The truck being operated by the defendant King ap- 
proached the intersection from the west. It was haul- 
ing a load of shelled corn and according to King was. 
traveling at a speed of approximately 35 miles an hour. 
After the collision the truck was also in the ditch, headed 
west, at the northeast corner of the intersection. There 
is evidence that the truck was on top of the front end 
of the Price car. 

Mrs. Price died approximately 3 hours after the acci- 
dent without making any statement as to how it hap- 
pened. A witness, John McDermott, testified that he 
talked with the defendant King shortly after the acci- 
dent and that King said “he did not see her until he 
hit her.” 

The defendant King testified that he approached the 
intersection from the west at approximately 35 miles 
an hour. There was a cornfield to the south which had 
been picked out and he said that he could see the Price 
car approaching when he was west of the Bonsak barn, 
which was about 280 feet west of the north and south 
highway. He said Mrs. Price was twice as far away 
from the intersection at that time. He fixed the distance 
as three light poles south of the intersection. He said 
he looked again when he was “pretty close to the inter- 
section.” At this time, he said, the Price car was a 
“considerable distance south” and that it “was about 
twice as far from the front of her car to the intersection 
as from the front of my truck to the intersection.” He 
said he was from 7 to 11 steps from the west line of the 
intersection the last time he looked. He continued to 
drive at the same speed and at no time slowed down as 
he approached the intersection. His evidence is that he 
saw he had time to clear the intersection so he kept on 
going, but that the Price car hit the right front fender 


126 NEBRASKA REPORTS [Vou. 161 


Price v. King 


and wheel of his truck in the intersection. He states he 
was driving on his right-hand side of the road and that 
his truck was hit on the east side of the center of the 
intersection. He did not know where on the north and 
south road the Price car was being driven. He states 
that when the front of the truck was struck it went up 
in the air and that is the last he remembers as to what 
happened. He admits that he did not again look to the 
south after he came by the last row of corn in the field 
south of him because “I felt I had plenty of time to get 
across the intersection.” He said he had on a heavy 
load and had to watch the road ahead of him, and for that 
reason he did not again look to the south. He said he 
knew that Mrs. Price had the right-of-way over him 
because she was approaching from his right. 

There is evidence by the witness Bonsak that he saw 
the truck pass his place going east and that the Price 
car was about twice as far away from the intersection 
as the truck at that time. The witness Dobesh was 
standing in a cornfield southeast of the intersection 
while engaged in picking corn and watched the approach 
of both vehicles immediately prior to the collision. He 
said he saw the truck at the Bonsak trees and the car 
approaching near the point where he had a truck parked 
in his field. He stated that both the truck and car were 
traveling too fast when he saw them and that if their 
speeds were maintained there would be an accident. 
He testified that the truck was farther from the inter- 
section when he saw it at the Bonsak trees than was the 
Price automobile. 

There is evidence of some tire marks in the intersec- 
tion. One was described as a brush mark indicating 
that a wheel had been pushed to the north. The condi- 
tion of the car and truck is described after the accident. 
It is asserted by defendants that the damage to the truck 
shows that it was struck on the right front fender and 
wheel. This evidence is disputed. The pictures in evi- 
dence show that the truck and car were totally wrecked. 
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The evidence is clear that the truck turned over and 
landed partly on the Price car. The physical facts are 
disputed and any conclusion reached from them is not 
at all conclusive. 

The evidence may be summarized as follows: Defend- 
ant King was the employee of the defendant Conn. He 
was driving a truck which was in good condition. As 
he approached the intersection he was driving at 35 
miles an hour and at no time did he apply his brakes 
or attempt to slow down. He saw the Price car coming 
some distance away. He looked a second time and as- 
sumed he had time to go on through. After passing the 
last row of corn on his right he did not look again, and 
the collision occurred. The plaintiff was traveling north. 
Because of her death, shortly after the accident, her 
version of the accident is not available. She evidently. 
was traveling on her right-hand side of the highway as 
King stated the collision occurred east of the center of 
the intersection. The physical facts are inconclusive 
and any inferences to be drawn from them are clearly 
for the jury. The condition of the truck and automobile 
after the collision was such that it points to no conclusive 
theory as to who was responsible for the accident. 
Whether the damage relied upon was caused by the 
original impact in the intersection, or by the subsequent 
overturning of the loaded truck, is not certain. The 
evidence in this respect was clearly a question for the 
jury to consider. The evidence of some of the witnesses 
relied upon was impeached to some extent by previous 
statements alleged to have been contrary to their evi- 
dence at the trial. This goes to the credibility of such 
witnesses and the weight to be given their testimony. 
Such matters are solely for the jury. We conclude from 
an examination of the whole record that the evidence 
was sufficient to submit the case to the jury. The con- 
flicts in the evidence were peculiarly for the jury to 
resolve. Consequently the trial court did not err in 
overruling the motions of the defendants for a directed 
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verdict and their motion for judgment notwithstanding 
the verdict. This conclusion is supported by our hold- 
ings to the following effect: Where different minds may 
draw different conclusions from the evidence in regard 
to negligence, the question should be submitted to the 
jury. It is only where the evidence shows beyond rea- 
sonable dispute that plaintiff’s negligence is more than 
slight as compared with the negligence of the defendant 
that it is proper for the trial court to instruct the jury 
to return a verdict for defendant or enter a judgment 
notwithstanding the verdict. Becks v. Schuster, 154 
Neb. 360, 48 N. W. 2d 67; Young v. Stoetzel, 159 Neb. 
624, 68 N. W. 2d 186; Granger v. Byrne, 160 Neb. 10, 69 
N. W. 2d 293. 

The defendants contend primarily that the evidence 
shows Nellie Price was guilty of negligence more than 
slight as a matter of law when compared with the negli- 
gence of the defendants. The only negligence shown 
on the part of Nellie Price was that she was driving 
fast. There is no evidence that she was violating any 
speed limit fixed by statute. Whether she was negli- 
gent in failing to keep a proper lookout, or in failing to 
yield the right-of-way, is dependent upon the facts 
proved, and consequently is a matter for the jury. The 
presumption is that she used due care. There is a 
natural presumption that everyone will act with due 
care. The mere fact that an accident happens does 
not prove contributory negligence. Negligence must 
be proved by direct evidence or by facts from which 
such negligence can be reasonably inferred. In the 
absence of such proof, negligence cannot be presumed. 
The evidence of the plaintiff, and the defendants as well, 
is sufficient from which the jury might find that King 
was grossly negligent. The jury could find that he failed 
to keep a proper lookout and failed to slow down or 
stop his truck where reasonable care under the circum- 
stances required him to do so. The fact that he had'a 
heavy load on the truck, requiring, as he said, that he 
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had to watch the road immediately ahead of him, would 
not excuse his duty to keep a proper lookout for ap- 
proaching traffic. It cannot be said that Nellie Price 
was guilty of negligence which would as a matter of law 
preclude a recovery. From the record before us, she 
could well have assumed that her right-of-way was 
going to be respected by the driver of the truck. The 
degree of negligence on her part, if any, is for the jury 
to determine under proper instructions by the court. 

The defendants contend that instruction No. 4 given 
by the trial court was prejudicially erroneous. The 
complaint is directed at that part of the instruction pro- 
viding: “You are instructed that the defendants in their 
answer deny the material allegations of the plaintiff's 
petition and also in said answer allege negligence on 
the part of said Nellie V. Price. 

“The latter provisions of said answer are affirmative 
in their nature and before defendants can avail them- 
selves thereof they must have proved the same by a pre- 
ponderance of the evidence.” The defendants assert 
that this portion of the instruction places too great a 
burden upon them. In support of their contention they 
cite Murray v. Pearson Appliance Store, 155 Neb. 860, 
54 N. W. 2d 250. It was therein said: “The rule in 
this regard is as follows: ‘If the defendant pleads that 
the plaintiff was guilty of contributory negligence the 
burden is upon him to prove that defense and this bur- 
den does not shift during the trial of the case. How- 
ever, if the evidence adduced by the plaintiff tends to 
- prove that issue the defendant is entitled to receive 
the benefit thereof and the court must instruct the 
jury to that effect.’ Munday v. Davis, supra. See, also, 
Krepcik v. Interstate Transit Lines, 154 Neb. 671, 48 
N. W. 2d 839.” 

While instruction No. 4 is not in compliance with the 
foregoing rule, we have repeatedly held that the instruc- 
tions given to a jury must be construed together, and 
if when construed as a whole they properly state the 
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law it is sufficient. Shiers v. Cowgill, 157 Neb. 265, 59 
N. W. 2d 407. By instruction No. 5 in the present case 
the court told the jury: “In determining whether a 
party has sustained the burden of proof placed upon 
him by the preceding instructions you are not limited 
to the evidence introduced by such party. Either party 
is entitled to the benefit of any evidence tending to 
establish his contentions, even though such evidence 
comes from witnesses presented by the opposite party.” 
Instruction No. 4, when properly construed with in- 
struction No. 5, correctly states the law, and is in accord 
with the rule quoted in the Murray case. 

The defendants’ assignments of error are without 
merit. The eae of the district court is affirmed. 

AFFIRMED. 


DEAN LIAKAS, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
72 N. W. 2d 677 


Filed October 28, 1955. No. 33733. 


1. Indictments and Informations. Where a statute states the ele- 
ments of a crime, it is generally sufficient, in an information 
or indictment, to describe such crime in the language of the 
statute. 


If the information or indictment apprises the defendant 
with reasonable certainty of the accusation against him so that 
he may prepare his defense and plead the judgment as a bar 
to a subsequent prosecution for the same offense, it meets the 
fundamental purposes of an information or indictment, as well 
as constitutional requirements. 

38. Burglary. Under section 28-532, R. R. S. 1948, if the informa- 
tion for burglary sufficiently identifies the building allegedly 
entered, an allegation of ownership is not necessary in order 
that an offense under the statute be stated. 

4, Criminal Law: Witnesses. The statute providing that “A wit- 
ness may be interrogated as to his previous conviction for a 
felony” does not limit the inquiry to a single conviction or 
prevent a proper inquiry as to the number of his convictions. 

If a person accused of crime testifies in his 

own behalf he is to be treated as any other witness. 
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6. Appeal and Error. Error cannot be predicated on the refusal 
of the court to give a tendered instruction, where the court 
on its own motion properly instructed the jury on the points 
covered by the instruction offered and refused. 

7, Trial: Appeal and Error. Instructions are to be considered to- 
gether to the end that they may he properly understood, and, 
when so construed, if as a whole they fairly state the law 
applicable to the evidence, error cannot be predicated on the 
giving of the same. 

8. Criminal Law: Appeal and Error. The credibility of witnesses 
and the weight of their testimony are for the jury to determine 

- in a criminal case, and the conclusion of the jury will not be 
disturbed unless it is clearly wrong. 

9. Criminal Law: Evidence. Where the accused is identified as 
having been at or near the scene of a crime about the time 
of its commission, evidence showing that he owned, possessed, 
or had access to any tools with which the crime was or might 
have been committed is admissible to show that the accused had 
the means to commit the offense in the manner that it was 
committed. It is a circumstance which the jury may consider. 


Error to the district court for Douglas County: L. 
Ross NEWEIRK, JupcE. Affirmed. 


Eugene D. O’Sullivan and Eugene D. O'Sullivan, Jr., 
for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Srmmons, C. J., CARTER, MEssmorE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


MEssMoRrE, J. 

In a prosecution by the State in the district court for 
Douglas County Dean Liakas was convicted of burglary, 
and for that felony was sentenced to serve a term of 
8 years in the State Penitentiary. As plaintiff in error, 
defendant presents for review the record of his convic- 
tion. We hereafter refer to the plaintiff in error as 
defendant. 

The first three assignments of error made by the 
defendant relate to the giving of instruction No. 9 by © 
the trial court on its own motion, the contention being 


132 NEBRASKA REPORTS [Vou. 161 
Liakas v. State 


that by the giving of this instruction the defendant was 
denied due process of law under Article 1, section 3, 
of the Constitution of the State of Nebraska and section 
1 of the Fourteenth Amendment to the Constitution of 
the United States. 

The defendant also assigns as error that the posses- 
sion and occupancy of a burglarized building must be 
proved as charged by evidence beyond a reasonable 
doubt, and failure to do so amounts to a denial of due 
process of law to the defendant as guaranteed to him 
under the Constitution of the State of Nebraska and 
the Constitution of the United States. The latter as- 
signment of error will be discussed first, the first three 
assignments of error second, and other assignments of 
error as appear in the opinion. 

The information, insofar as necessary to be considered 
here, charged: ‘* * * that on or about the 30th day 
of May * * * (1953) Dean Liakas * * * did willfully, 
maliciously, and forcibly, and with the intent to steal 
property of value, break and enter into a certain building 
located at 3552 Leavenworth Street, in the City of 
Omaha, in said county and state, which building is 
leased and occupied by Ben Perelman, Robert Perelman, 
and Harold Perelman, doing business as Ben Perelman 
Grocery, * * *.” 

To charge a statutory offense, the information or 
complaint must contain a distinct allegation of each 
essential element of the crime as defined by the law 
creating it, either in the language of the statute or its 
equivalent. Dickens v. State, 139 Neb. 163, 296 N. W. 
869; Sedlacek v. State, 147 Neb. 834, 25 N. W. 2d 533, 
169 A. L. R. 868. 

Where a statute states the elements of a crime, it is 
generally sufficient, in an information or indictment, to 
describe such crime in the language of the statute. 
Pandolfo v. State, 120 Neb. 616, 234 N. W. aoe Sedlacek 
v. State, supra. 

If the information or indictment apprises the defend- 
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ant with reasonable certainty of the accusation against 
him so that he may prepare his defense and plead the 
judgment as a bar to a subsequent prosecution for the 
same offense, it meets the fundamental purposes of an 
information or indictment, as well as constitutional re- 
quirements. Cowan v. State, 140 Neb. 837, 2 N. W. 2d 
111; Sedlacek v. State, supra. 

Under section 28-532, R. R. S. 1943, if the information 
for burglary sufficiently identifies the building allegedly 
entered, an allegation of ownership is not necessary in 
order that an offense under the statute be stated. Sed- 
lacek v. State, supra. 

The specific ownership of a building involved in a 
crime of burglary is not an essential element of the 
offense. An allegation of the ownership as such is im- 
material save for the purpose of identifying the prop- 
erty, where the crime allegedly was committed, as not 
the property of the accused, and to show that the de- 
fendant had no right to enter the premises. See Sed- 
lacek v. State, supra, and cases cited therein. 

With reference to the evidence on this subject, the 
witness Ben Perelman testified that he and his son 
Robert run the business; that the business was located 
at 3552 Leavenworth Street, on the northwest corner of 
Thirty-fifth Avenue and Leavenworth Streets; that he 
occupied the whole building; and that there were things 
of value inside the store. In addition, this witness de- 
scribed the store as being 60 feet by 100 feet, with the 
east side facing Thirty-fifth Avenue and the west side 
facing a parking lot, and at the back there is an alley. 
He described the front or south part of the store, the 
nature of the construction, the glass and the entrance 
and other details relating to the premises. From a 
review of the evidence, the property is clearly identified, 
its occupancy and possession shown, and the disassocia- 
tion of the right of the defendant to occupy the premises 
or to enter the premises at the time the alleged burg- 
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lary was committed. This assignment of error cannot 
be sustained, 

We next consider the first three assignments of error 
summarized above. 

Section 25-1214, R. R. S. 1943, provides: “A witness 
may be: interrogated as to his previous conviction for 
a felony, but no other proof of such conviction is com- 
petent except the record thereof.” 

The defendant asserts that there is a difference be- 
tween the defendant as a witness and an ordinary wit- 
ness for the reason that he is more than a witness and 
is possessed of certain constitutional and statutory rights 
which the ordinary witness does not have. On cross- 
examination the defendant was asked if he had been 
previously convicted of a felony. He answered “Yes, 
sir.” And to the question “How many times?” he an- 
swered “Three.” It is contended that the defendant was 
required to give evidence against himself which could 
be used in the proof of an habitual criminal charge. 

In Brown v. State, 111 Neb. 486, 196 N. W. 926, it is 
said that by statute, a person charged with crime shall, 
at his own request, but not otherwise, be deemed a 
competent witness. “If he becomes a witness * * * he 
should be treated as any other witness. Heldt v. State, 
20 Neb. 492; Comstock v. State, 14 Neb. 205 * * *.” 

In Sulley v. State, 119 Neb. 783, 230 N. W. 846, the 
court held: “The statute providing that ‘a witness may 
be interrogated as to his previous conviction for a felony’ 
does not limit the inquiry to a single conviction or pre- 
vent a proper inquiry as to the number of his 
convictions.” 

This brings us to instruction No. 9 given by the trial 
court on its own motion as follows: “You are instructed 
that it is the law of the State of Nebraska that any wit- 
ness in any case may be asked on cross examination as 
to his previous conviction of a felony, as was done in 
this case when the defendant, Dean Liakas, was being 
cross examined. In this connection you are instructed 
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that under the law of Nebraska any previous conviction 
of a felony may be considered by the jury for the sole 
and only purpose of affecting the credibility of Dean 
Liakas, the defendant in this case. Credibility is de- 
fined to mean the weight and credit the jury should give 
the testimony of such a witness—the worthiness of be- 
lief of such testimony, and in no way may be consid- 
ered by the jury as proof of the crime charged in the 
Information.” 

The defendant requested the following instruction - 
No. 6 which was refused: “You are instructed that it 
is the law of the State of Nebraska that any witness in 
any case may be asked on cross-examination as to his 
previous conviction for a felony, as was done in this case, 
when Dean Liakas was being cross-examined, and in 
this connection you are instructed that under the law 
of Nebraska any previous conviction of a felony may 
be considered by the jury for the sole and only purpose 
of affecting the credibility of Dean Liakas, the defendant 
in this case, and you are further instructed that credi- 
bility is defined to mean, which means the weight and 
credit the jury should give the testimony of such a wit- 
ness—the worthiness of belief of such testimony, and 
in no way may be used by the jury as proof of the sub- 
stantive act charged in the Information.” 

Reviewing instruction No, 9 given by the trial court 
on its own motion and instruction No. 6 requested by the 
defendant, it is apparent that the instruction given by the 
trial court is substantially identical with the one re- 
quested by the defendant. 

It is elementary that error cannot be predicated on 
the refusal of the court to give a tendered instruction, 
where the court on its own motion properly instructed 
the jury on the points covered by the instruction offered 
and refused. Jorgensen v. Robinson Seed Co., 112 Neb. 
573, 199 N. W. 855. See, also, Peacock v. J. L. Brandeis 
& Sons, 157 Neb. 514, 60 N. W. 2d 643; Perrine v. Hokser, 
158 Neb. 190, 62 N. W. 2d 677. 
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Instructions are to be considered together to the end 
that they may be properly understood, and, when so 
construed, if as a whole they fairly state the law appli- 
cable to the evidence, error cannot be predicated on the 
giving of the same. Lovings v. State, 158 Neb. 134, 62 
N. W. 2d 672, certiorari denied 348 U. S. 850, 75 S. Ct. 
77, 99 L. Ed. 41. 

The court did not err in giving instruction No. 9, as 
contended for by the defendant. 

At the conclusion of all the evidence the defendant 
moved for a dismissal of the case, one of the reasons 
being the insufficiency of the evidence to prove the 
offense as charged. 

In addition to the evidence heretofore set out, the 
record discloses that on the front of the building, facing 
south, there is about 30 feet of glass in three partitions, 
each being 11 feet high and 9 feet wide. The corner of 
the building is cut off, and a door which faces the 
southeast is the main entrance to the store. At the rear 
of the building there is a door that leads into the store 
where most of the deliveries are made. Across this door 
on the inside there is an iron grille. Next to this door 
is a window about 21% feet by 5 feet, and there are 
iron bars across this window on the outside of the build- 
ing. On the inside is a window screen which opens up 
and down. The screen was locked and all entrances to 
the building were securely locked at the time in question. 
The front of the store is lighted with neon advertising 
and other lights; there is a light inside the store; and 
Leavenworth Street is well lighted, making it easy to 
see inside of the store and to check the same. 

At about 1:40 a. m., May 30, 1953, officer Reese and 
his partner, officer Gentleman, were checking store 
buildings in the vicinity of Thirty-fifth Avenue and 
Leavenworth Street. Officer Gentleman was driving 
the car. They proceeded up Leavenworth Street and 
were using the spotlight on the car. In checking Perel- 
man’s store, officer Reese saw a break in the window 
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on the east side adjacent to the door of the store. The 
bars had been moved or pulled apart. He stepped out 
of the car, went toward the front of the building, leaned 
against the wall, and looked in through the door. Ata 
distance of 20 feet he saw a man in the store look around 
the corner. He shouted to his partner that there was 
a man inside. The man darted back, and this officer 
headed toward the front of the store. He was running 
south along the east side of the building, approximately 
10 feet from the corner, when he heard a crash and 
glass breaking. When he arrived at the corner, the 
glass was still scattering in the street. He rounded the 
corner on the south side of the store and saw a man 
running west on Leavenworth Street about 35 to 40 
feet away. The officer yelled for the man to stop, then 
he ran after him. When the man reached the southwest 
corner of the Perelman store he angled off northwest 
across a parking lot beside the store, and when he 
reached the rear of the buildings on the east side of 
Thirty-sixth Street, the officer lost sight of him momen- 
tarily. He heard a horn honk on Thirty-sixth Street 
and the screeching of brakes, and saw a man spread in 
front of the lights of a car. The man was not struck by 
the automobile. He gave further pursuit of the man 
and could see that he had gone north and was angling 
toward Thirty-seventh Street. There was a group of 
boys who were also running north on Thirty-seventh 
Street. When the officer came around the corner of 
the first house north of Leavenworth Street on Thirty- 
seventh Street, the man was lying on his face in a yard. 
The man had on one glove and was holding a glove and a 
steel punch in his hand. The gloves and steel punch, 
also referred to in the testimony as a pinch bar, were 
the property of the defendant. The officer handed his 
gun and the glove to one of the lads standing there, and 
pulled the man up. After the man was up he was evi- 
dently sick from running, and was taken back to the 
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Perelman store. The officer identified the man as the 
defendant in this case. 

Officer Gentleman corroborated the testimony of offi- 
cer Reese with reference to what Reese did in the im- 
mediate vicinity of the Perelman store. Officer Gentle- 
man looked around the neighborhood for cars that might 
have been parked and which could have been used by the 
intruder. Across the street on the east side of Thirty- 
fifth Avenue, about 10 feet north of the Perelman store, 
he found a 1942 Ford sedan parked with the keys in 
the ignition. No one attempted to start this car, but it 
was towed to the police station. He found a kit of tools 
and a sack of money under the front seat of the car. 
He testified that there was a large break in the first 
window west of the main entrance to the store with 
an opening large enough to get through without difficulty. 

A police sergeant arrived at the Perelman store and 
went through a hole in the plate glass window of the 
store. His examination disclosed that there were hori- 
zontal bars across the window on the east side, one of 
which had been pried and pulled downward leaving a 
method of entrance for a man to get through. The trunk 
in the back of the car was not locked, but difficult to 
open. There was a box of carpenter tools in the trunk 
and some tools lying outside of the box which were 
selected, taken, and introduced in this case as exhibits 
and which will be discussed later in the opinion. 

After the defendant was taken to police headquarters, 
at about 8 o’clock the next morning he was questioned 
by Captain Clinchard who testified that he questioned the 
defendant with reference to the circumstances surround- 
ing a burglary of the Perelman store; that the defend- 
ant “indicated” to him that he had entered the store 
through the back part of it; that he had seen the officers 
when they arrived; that he grabbed a jug of wine and 
threw it through the front window; that he had the 
pinch bar when he was apprehended; and that it be- 
longed to him, as well as the other tools. This officer 
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took no statement, but made a memorandum as to what 
the defendant told him, and refreshed his memory from 
that. There was no objection to this testimony. 

Officer Gallagher testified that the window adjacent to 
the door on the east side of Perelman’s store, the small 
window with bars across the bottom half, had the middle 
bar pried clear down and the window had been forced 
up on the inside; and that on the window frame or be- 
low the glass there were regular bar marks, wide marks 
made by a pinch bar of some kind. 

Ben Perelman testified that he received a call from 
the police that his store had been broken into. When 
he arrived at the store the front window was knocked 
out and glass was lying all over the sidewalk. The win- 
dow on the east side of the building disclosed that the 
bars were pulled open, one practically pulled out, and 
it looked like a bar of some kind had been stuck under 
it and pried up. The screen was pushed in, the glass 
was broken, and the lock on the window forced. He 
further testified that nothing was taken from the store, 
but a half gallon jug of wine was broken. 

Three high school boys and their dates were in the 
vicinity of Thirty-fifth Avenue and Leavenworth Street 
at the time in question. The boy driving the car stopped 
at the traffic signal at Thirty-sixth Street. He heard 
a crash, and when the signal changed he pulled across the 
street, stopped, and parked the car which was headed 
west on Leavenworth Street. They saw a man cross’ 
Thirty-sixth Stréet in front of a car going north which 
had stopped and its brakes screeched. This man was 
coming from between two houses, and was running 
south. The boys yelled at him, and he turned around 
and ran west. The boys gave chase, ran across a vacant 
lot at the corner of Thirty-seventh and Leavenworth 
Streets, and caught him in the front yard of a house. 
The boy in the lead pushed him and he went down on 
his face and stayed there. As this boy testified: “Well, 
I grabbed ahold of him and just gave him a push for- 
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ward * * * and he was so tired that he went forward 
and layed down. He just stayed there.” Officer Reese 
came up and took the man into custody. 

The defendant’s testimony was to the effect that he 
borrowed a 1942 Ford car from his friend Bud Tyrell 
who was a bartender at the Seven Seas cocktail lounge 
located at 1510 Harney Street. His reason for borrow- 
ing the car was to haul materials to a house he was 
building at Seventy-sixth and Cass Streets in Omaha 
upon which he was doing most of the work. He had no 
car of his own at the time. The car was in poor me- 
chanical condition. At about 9:30 p. m., on May 29th, 
the defendant drove this car and parked it in the vicinity 
of the Seven Seas cocktail lounge. He went into the 
cocktail lounge and talked to people therein who ap- 
peared as witnesses in his behalf and testified to seeing 
him there. The defendant stayed in the cocktail lounge 
until about 1:10 or 1:15 a. m., May 30th, when he started © 
home. He had difficulty in getting the car started. He 
lived at 827 South Twenty-ninth Street, half a block 
south of Twenty-ninth and Leavenworth Streets. He 
was proceeding on Leavenworth Street to the Motor Inn 
garage located on Turner Park Boulevard, to get his 
car fixed. This garage was closed. He then thought of 
the Blackstone garage, as he worked at the Blackstone 
Hotel as an upholsterer. From the evidence it appears 
’ the Blackstone garage is used for storage for General 
Motors products, and apparently is not the type of 
garage where the defendant could have had his car fixed. 
He turned right after he got to the top of the hill, and 
the motor of the car sputtered and died. He was re- 
quired to stop the car at Thirty-fifth Avenue and Jones 
Street. He was unable to get the car started, so he 
parked it along the east curb of Thirty-fifth Avenue, 
the same street on which the Perelman store is located. 
He tried to pry the gears so they would mesh. He used 
a small bar, the one he had when he was apprehended. 
He then went on foot south on the east side of Thirty- 
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fifth Avenue to Leavenworth Street. He thought the 
Cherry Garden garage might be open as it had been 
an all-night garage. He crossed Leavenworth Street 
on Thirty-fifth Avenue and went west on Leavenworth 
Street for two blocks. The garage was not open. He 
then cut across Thirty-seventh Street from the south to 
the north side of Leavenworth Street intending to go 
back to the car. He had on his person $400 and the 
pinch bar with which he tried to start the car. He 
walked from Thirty-seventh and Leavenworth Streets 
eastward on the north side of Leavenworth Street. When 
he was in front of the first house west of Thirty-sixth 
Street, about a block from Perelman’s store, he heard 
brakes screeching and saw a man run across a lot and 
another man stop practically in front of a car, but kept 
going. There was another car parked approximately in 
front of a vacant lot about 20 feet ahead of him, headed 
west. Three men got out of this car, and the defendant 
ran. He denied that he ran between two houses or across 
the street in front of any car. He testified that he 
thought these men were after him and he started to 
go into a house but was unable to do this as the house 
was dark. He ran in front of other houses. At the end 
of the block he ran northwest across a lot up to a house 
that had a light burning and went into the front yard. 
This was described as the first house north of Leaven- 
worth Street, facing west on Thirty-seventh Street. He 
was overtaken, grabbed, turned around, struck in the 
stomach, and pushed, falling face downward. He could 
not get up. These men were standing around him. In 
a couple of minutes officer Reese came up, put his foot 
on the defendant’s back, kicked him hard on the left 
side, used language which the defendant said he could 
not repeat, and told him to stand up. The officer 
grabbed him by the shoulders and under the arms and 
pulled him up. He was not able to stand up. He was 
taken into custody, put in a police car, taken to the police 
station, and booked for the Perelman burglary. He 
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denied that he committed the burglary, was in the 
grocery store, fled from the store, or had anything to 
do with the crime charged. He admitted the ownership 
of the tools found in his car and introduced into evi- 
dence as exhibits. 

The applicable rule is: “The credibility of witnesses 
and the weight of their testimony are for the jury to de-- 
termine in a criminal case, and the conclusion of the jury 
cannot be disturbed unless it is clearly wrong.” Fisher 
v. State, 154 Neb. 166, 47 N. W. 2d 349. See, also, Hoff- 
man v. State, 160 Neb. 375, 70 N. W. 2d 314. 

The trial court properly denied the motion of defend- 
ant to dismiss the case on the ground of the insufficiency 
of evidence. 

The defendant contends the trial court erred in ad- 
mitting in evidence, over the defendant’s objections, 
exhibits Nos. 7 through 12, and each of such exhibits. 
The exhibits admitted in evidence consisted of a small . 
hammer, a sledge hammer, a large crowbar, two chisels, 
and a small crowbar. These tools were found loose in 
the trunk of the car, together with a box of other tools 
which were not offered in evidence. However, all the 
tools were admitted to be the property of the defendant 
which he was using in the building of a house. The car, 
which the defendant had borrowed and of which he had 
possession on May 30, 1953, at the time of the commis- 
sion of the burglary, had the ignition keys in it and was 
parked across the street a short distance from the Perel- 
man store and north of the window that had been entered 
on the east side of the building. The State’s evidence 
places the defendant inside of the Perelman grocery 
store. The evidence shows that the east window through 
which entrance had been gained showed indentations 
that could have been made by a pinch bar, and that the 
defendant at the time he was apprehended had a pinch 
bar in his possession. Two police officers testified that 
tools such as these exhibits are commonly used in 
burglaries. 


Vou. 161] SEPTEMBER TERM, 1955 143 
Houk v. Beckley 


In Phillips v. State, 157 Neb. 419, 59 N. W. 2d 598, the 
‘court said: “Where the evidence shows that a defend- 
ant was in the vicinity at the time a burglary was com- 
mitted with the aid of burglarious tools, such possession 
may be admitted to show that defendant had the means 
to commit the offense in the manner that it was com- 
mitted. It is a circumstance which the jury may consider.” 

There are cases too numerous to mention holding that 
where an accused is identified as having been at or 
near the scene of a crime about the time of its commis- 
sion evidence showing that he owned, possessed, or had 
access to any articles with which the crime was or might 
have been committed is competent. See, State v. Mont- 
_gomery, 175 Kan. 176, 261 P. 2d 1009; State v. Wayne, 
62 Kan. 636, 64 P. 69; Commonwealth v. Williams, 56 
Mass. 582; People v. Clinton, 78 Cal. App. 451, 248 P. 
929; State v. Campbell, 7 N. D. 58, 72 N. W. 935; 22 C. 
J.S., Criminal Law, § 611, p. 931, § 712, p. 1207; 20 Am. 
Jur., Evidence, § 246, p. 239, § 273, p. 260, § 401, p. 361; 
Annotation, 143 A. L. R. 1199. 

We find no error prejudicial to the defendant under 
the circumstances here existing. 

For the reasons given in this opinion, the judgment 
of the district court should be and is affirmed. 

AFFIRMED. 


EarL Houk, DOING BUSINESS AS WESTERN NEBRASKA 
TRANSPORT SERVICE, ET AL., APPELLEES, v. W. W. 
BECKLEY ET AL., APPELLANTS. 

72 N. W. 2d 664 


Filed October 28, 1955. No. 33757. 


1. Public Service Commissions: Appeal and Error. An _ order 
of the Nebraska State Railway Commission is not reviewable 
by proceedings in the Supreme Court under the provisions of 
section 75-405, R. R. S. 1948, unless and until it imposes an 
obligation, denies a right, or fixes some legal relationship as a 
consummation of an administrative process. 
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. The ultimate test of reviewability of an ad- 
ministrative ruling is not to be found in an overrefined technique, 
but in the need of the review to protect from the irreparable 
injury threatened in the exceptional case by rulings which at- 
tach legal consequences to action taken in advance of other 
hearings and adjudications that may follow. 


AppEAL from the Nebraska State Railway Commission. 
Appeal dismissed. 


J. Max Harding and Bannister & Deines, for appellants. 
Robert S. Stauffer and James E. Ryan, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosuaucu, JJ. 


Smmmons, C. J. 

This is an appeal from the Nebraska State Railway 
Commission, hereinafter called the commission. The 
basic question presented is whether or not the commis- 
sion has jurisdiction of the parties and subject matter of 
the complaint. Preliminary to that issue there is pre- 
sented the question as to whether or not the order entered 
by the commission is an appealable order. We hold that 
it is not, and dismiss the appeal. 

This proceeding was initiated by formal complaint 
filed with the commission on June 16, 1954. 

The complainants alleged that they were common 
carriers of property under authority issued by the In- 
terstate Commerce Commission. They further alleged 
that “each conduct operations in the transportation of 
crude oil from various oil well batteries or storage tanks, 
located within the State of Nebraska, to one or more 
pipe line receiving stations, also located within the 
State of Nebraska, and that such operations are move- 
ments in interstate commerce.” 

The complaint alleged that the defendant Beckley 
holds common carrier authority issued by the commis- 
sion, and also holds authority issued by the Interstate 
Commerce Commission under authority of the second 
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proviso of section 206(a) of the Interstate Commerce 
Act. 

It is further alleged that the defendant Kinney holds 
neither interstate nor intrastate authority for the trans- 
portation of the commodities here involved. 

It is further alleged that the certificate issued by the . 
commission to defendant Beckley, and registered with 
the Interstate Commerce Commission, “is indefinite, 
ambiguous and uncertain in its terms and provisions; 
that said certificate does not authorize the transporta- 
tion of crude oil in bulk, in tank vehicles from oil well 
batteries or storage tanks in Nebraska to pipe line re- 
ceiving stations also located in the State of Nebraska”; 
and that he has permitted his authority issued by the 
commission to lapse and become dormant and “now 
holds no operating authority thereunder and specifi- 
cally holds no operating authority for the transporta- 
tion of petroleum and petroleum products, in bulk, in 
tank vehicles to from or between points in the State of 
Nebraska,” 

It is further alleged that defendants Beckley and 
Kinney have entered into a contractual arrangement 
under which they hold themselves out as and are so- 
liciting and “performing service in the transportation 
of crude oil, in bulk, in tank vehicles, and from oil well 
batteries or storage tanks in Nebraska, to pipe line re- 
ceiving stations also located in Nebraska; that such 
operations are being conducted by the said Defendants 
on a for-hire basis and without proper authority therefore 
(sic)”; that such is without authority of either the com- 
mission or the Interstate Commerce Commission; and 
that the services conducted by the defendants are com- 
petitive with those of the complainants and are not re- 
quired by public convenience and necessity. 

The complainants prayed that the certificate issued 
to defendant Beckley be interpreted and clarified; that 
the contract arrangements between the defendants be 
declared to be illegal; and that they be ordered to 
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“cease and desist all operations by motor vehicle as 
common carriers of petroleum or petroleum products, 
in bulk, in tank vehicles, between points in the State 
of Nebraska.” 

Defendant Kinney filed a motion to dismiss the com- 
-plaint as to himself on the ground that, so far as the 
operations involved in the complaint are concerned, he 
is an employee of defendant Beckley. 

Defendant Beckley filed a motion to dismiss, relying 
on the allegations above quoted, and contending that 
the “Commission has no jurisdiction over the parties, 
as interstate carriers, nor of the traffic allegedly being 
handled by defendant Beckley for the reason that both 
complainants are motor carries (sic) operating in in- 
terstate commerce and the operations of defendant, 
complained of herein are clearly and admittedly opera- 
tions performed in interstate commerce.” He contended 
that the allegations of the complaint above quoted con- 
stitute admissions that the traffic being handled is in- 
terstate commerce and that jurisdiction of the subject 
matter of the complaint lies with the Interstate Com- 
merce Commission. 

Oral argument was had on the motions. On October 
20, 1954, the commission overruled the motions and or- 
dered the defendants to answer or satisfy the complaint. 

Defendant Kinney filed a motion to hold the com- 
plaint in abeyance as to himself until the issues pre- 
sented by defendant Beckley were finally determined. 

A motion for rehearing and reconsideration was filed 
by defendant Beckley. 

On November 19, 1954, the motion for rehearing and 
’ reconsideration was overruled, and hearing on the com- 
plaint was ordered. 

It is from that order that this appeal is taken. 

Section 75-405, R. R. S. 1943, provides: “If any * * * 
common carrier * * * shall be dissatisfied * * * with 
the decision of the commission with reference to any 
* * * order * * * upon which there has been a hearing 
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before the commission, * * * such dissatisfied * * * com- 
mon carrier * * * may institute proceedings in the 
Supreme Court of Nebraska to reverse, vacate, or mo- 
dify the order complained of * * *.” 

Both complainants and defendants rely on this statute 
and our decisions construing and applying it. 

The Supreme Court of the United States in Chicago 
& Southern Air Lines v. Waterman S. S. Corp., 333 
U. S. 108, 68 S. Ct. 431, 92 L. Ed. 568, stated: “This 
Court long has held that statutes which employ broad 
terms to confer power of judicial review are not always 
to be read literally. Where Congress has authorized 
review of ‘any order’ or used other equally inclusive 
terms, courts have declined the opportunity to magnify 
their jurisdiction, by self-denying constructions which 
do not subject to judicial control orders which, from 
their nature, from the context of the Act, or from the 
relation of judicial power to the subject-matter, are in- 
appropriate for review.” 

As stated in 42 Am. Jur., Public Administrative Law, 
§ 196, p. 577, “Courts are averse to review interim steps 
in an administrative proceeding. Whether review is 
sought in nonstatutory or statutory proceedings, review 
of preliminary or procedural orders is generally not 
available, primarily on the ground that such a review 
would afford opportunity for constant delays in the 
course of administrative proceedings for the purpose 
_of reviewing mere procedural requirements or inter- 
locutory directions. Broad language of statutes pro- 
viding for judicial review of orders of regulatory com- 
missions has been construed as not extending to every 
order which the commission may make, and mere pre- 
liminary or procedural, as distinguished from final, 
orders have been held not to be within such statutes, 
especially where the context of the provision indicates 
that the orders for which review is provided are such 
as are of a definitive character dealing with the merits 
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of a proceeding and resulting from a hearing upon evi- 
dence and supported by findings.” 

We do not find where we have so stated the rule. 
Nevertheless in our decisions we have followed it gen- 
erally. In In re Application of Neylon, 151 Neb. 587, 
38 N. W. 2d 552, the commission entered an order with- 
out hearing or notice to interested parties. Later that 
order was held for naught and the matter set for hear- 
ing. The appeal was taken from this latter order. We 
held it was interlocutory and not appealable, stating: 
“As stated in Barry v. Wolf, 148 Neb. 27, 26 N. W. 2d 
303: ‘An order is not final when the substantial rights 
of the parties involved in the action remain undeter- 
mined and when the cause is retained for further action. 
In such a case, the order is interlocutory.’ 

“In view of our holdings herein we find the appeal to 
be premature and therefore is dismissed.” 

Complainants, as appellees, rely upon that decision. 

The same question of whether or not an order of the 
commission was appealable was before us in In re 
Application of Airline Ground Service, Inc., 151 Neb. 
837, 39 N. W. 2d 809. In the course of that opinion we 
said: “Surely no one could logically contend that the 
ruling of the commission to the effect that it had juris- 
diction of the subject matter of the proceeding, stand- 
ing alone, would not be a final as well as an appealable 
order.” 

The defendants, as appellants, rely on the language 
above quoted. However, it cannot be lifted and con- 
sidered separate and apart from the facts and holding 
of that decision. In that case, a complaint had been 
filed and issues had been made. As stated in the opin- 
ion: “The railway commission referred the case to an 
examiner, who heard all the evidence and examined 
all the exhibits introduced into the record. The exam- 
iner reported his conclusions of law and fact to the com- 
mission. The commission on July 16, 1949, entered its 
interim order in which it is stated that a transcript of 
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the evidence cannot be obtained before August 15, 1949, 
and, asserting the existence of an emergency, upon due 
consideration of the portion of the transcript of the evi- 
dence which was available, along with the examiner’s 
report and recommendation, the exceptions thereto, and 
the oral arguments and briefs filed, directed the re- 
spondents to forthwith cease and desist the use of start- 
ers, recruiters, or agents at the Omaha Municipal Air- 
port, either directly or indirectly.” 

In the course of the opinion we said: “It is funda- 
mental of course that the form of an order or the label 
placed upon it does not determine its character. It is 
the substance of the order which is controlling in de- 
termining its nature. In Columbia Broadcasting System 
v. United States of America, 316 U. S. 407, 62 S. Ct. 
1194, 86 L. Ed. 1563, the court held: ‘The ultimate 
test of reviewability is not to be found in an over- 
refined technique, but in the need of the review to 
protect from the irreparable injury threatened in the 
exceptional case by administrative rulings which at- 
tach legal consequences to action taken in advance of 
other hearings and adjudications that may follow * * *.’” 

We held that the order was an appealable one, stating 
in the opinion: “This does not mean that a procedural 
or interlocutory order is reviewable. It simply means 
that any order meeting the conditions set forth in sec- 
tion 75-405 is reviewable, which involves a justiciable 
issue that is decisive of some subject matter of which 
the commission has jurisdiction and the power to en- 
force against any party to the proceeding. Under the 
‘provisions of section 75-416 the order takes effect from 
the time prescribed and continues in force for the time 
specified unless the order is annulled, revised, or mo- 
dified by the commission, or set aside by a court of 
competent jurisdiction. This affords convincing proof 
that an interlocutory or procedural order incident merely 
to the natural course of the proceedings does not con- 
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stitute the subject matter of the proceeding and is not 
therefore reviewable.” 

In Doher v. Herman, 159 Neb. 438, 67 N. W. 2d 421, 
we considered whether or not a “minute entry” of the 
commission was a reviewable order. We quoted with 
approval our language in the Airline Ground Service 
case, supra, and also relied on the Neylon case, supra. 

In the course of that opinion we also stated: “In 
Rochester Telephone Corp. v. United States, 307 U. S. 
125, 59 S. Ct. 754, 83 L. Ed. 1147, involving statutes com- 
parable in principle, the court listed several types of 
interstate commerce actions in which judicial review 
should be denied. The type primarily in point here is 
stated as: ‘Where the action sought to be reviewed 
may have the effect of forbidding or compelling con- 
duct on the part of the person seeking to review it, 
but only if some further action is taken by the Com- 
mission.’ (Italics supplied.) Likewise, as stated in United 
States v. Los Angeles & Salt Lake R. R. Co., 273 U. S. 
299, 47 S. Ct. 413, 71 L. Ed. 651, denying a right of 
review: ‘The so-called order here complained of is 
one which does not command the carrier to do, or to 
refrain from doing, any thing; which does not grant or 
withhold any authority, privilege or license; which does 
not extend or abridge any power or facility; which does 
not subject the carrier to any liability, civil or criminal; 
which does not change the carrier’s existing or future 
status or condition, which does not determine any 
right or obligation.’ ” 

It thus appears that our decisions have been in accord 
with the rule stated in 73 C. J. S., Public Administrative 
Bodies and Procedure, § 186, p. 534: “Whether or not 
a decision is denominated an ‘order,’ it is not reviewable 
unless and until it imposes an obligation, denies a right, 
or fixes some legal relationship as a consummation 
of an administrative process * * *.” 

The Supreme Court of the United States.in Chicago 
& Southern Air Lines v. Waterman S. S. Corp., supra, 
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held: “But administrative orders are not reviewable 
unless and until they impose an obligation, deny a right 
or fix some legal relationship as a consummation of - 
the administrative process.” 

In United States v. Illinois Central R. R. Co., 244 
U. S. 82, 37 S. Ct. 584, 61 L. Ed. 1007, petitions were 
filed before the Interstate Commerce Commission ask- 
ing for damages against ‘a common carrier for failure 
to furnish cars to meet a shipper’s needs. The carrier 
by answer challenged the jurisdiction of the Interstate 
Commerce Commission to award damages. It was held 
that it had jurisdiction, and the cause was assigned for 
hearing upon the issue of reparation. When the matter 
reached the Supreme Court of the United States (by 
a procedure unlike ours), it was contended that the 
order of the commission was merely a notice of hearing 
and not a reviewable order. The court held: ‘The 
notice, therefore, had no characteristic of an order, 
affirmative or negative. It was a mere incident in the 
proceeding, the accident of the occasion—in effect, and, 
it may be contended, in form, but a continuance of the 
hearing. The fact that the continuance was to another 
day and place did not change its substance or give it 
the character described in Procter & Gamble Co. v. 
United States, one which constrained the railroad com- 
pany to obedience unless it was annulled or suspended 
by judicial decree.” 

In Federal Power Commission v. Metropolitan Edison 
Co., 304 U. S. 375, 58 S. Ct. 963, 82 L. Ed. 1408, the 
Supreme Court of the United States in reviewing the 
above case said: “In United States v. Illinois Central 
R. Co., 244 U. S. 82, the Interstate Commerce Commis- 
sion had made an order for a hearing upon an issue of 
reparation. The Railroad Company contended that the 
Commission had no jurisdiction to award damages in 
the case presented. A decree of the District Court, en- 
joining the Commission from proceeding with the hear- 
ing was reversed by this Court with directions to dis- 
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miss the petition. The ‘order’ was not of the sort which 
brought it within the purview of the statute. It was 
a mere step in procedure.” 

In accord with these decisions, including our own, 
we hold that the order entered here was procedural 
and interlocutory in character, and hence was not an 
appealable order. 

The appeal is accordingly dismissed. 

APPEAL DISMISSED. 


THE GREYHOUND CORPORATION, A CORPORATION, APPELLANT, 
v. LyMAN-RICHEY SAND & GRAVEL CORPORATION, A 


CORPORATION, APPELLEE. 
72 N. W. 2d 669 


Filed October 28, 1955. No. 33779. 


1. Trial. The trial’ court should eliminate all matters not in 
dispute and submit to the jury only the controverted questions 
of fact upon which the verdict must depend. 

Where two conflicting instructions are given on a 
question, one containing an incorrect, and the other a correct, 
statement of the law, the latter will not cure the former. 

8. Automobiles. One is required only to have his car under such 
reasonable control as to be able to avoid a collision with other 
vehicles whose drivers exercise due care. Complete control which 
is such as will prevent collision by the anticipation of negligence 
on the part of another in the absence of warning or knowledge 
is not required. 

“Reasonable control” by drivers of motor vehicles is 
such as will enable them to avoid collision with other vehicles 
operated without negligence in streets or intersections, and 
with pedestrians in the exercise of due care. 

5. Trial: Appeal and Error. The verdict of a jury on conflicting 
evidence will not be disturbed on appeal unless it is clearly 
wrong. 

6. Automobiles: Negligence. As a general rule it is negligence 
as a matter of law for a motorist to drive an automobile on a 
highway in such a manner that he cannot stop in time to avoid 
a collision with an object within the range of his vision. 


APPEAL from the district court for Douglas County: 
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CARROLL O. STAUFFER, JUDGE. Reversed and remanded. 
Fitzgerald, Hamer, Brown & Leahy, for appellant. 


Kennedy, Holland, DeLacy & Svoboda and L. J. Tier- 
ney, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosnaucu, JJ. 


WENEE, J. 

The Greyhound Corporation brought this action in 
the district court for Douglas County against the Lyman- 
Richey Sand and Gravel Corporation. The purpose of 
the action is to recover damages caused to a bus owned 
and operated by the Interstate Transit Lines when one 
of the defendant’s trucks ran into it. Plaintiff alleged 
the proximate cause of the accident, which caused the 
damages, was certain acts of negligence on the part of 
the driver of the truck. Defendant filed a counterclaim 
based on the same accident. It recovered a verdict 
thereon in the sum of $1,312.58. Plaintiff thereupon 
filed a motion for new trial and has perfected this appeal 
from the overruling thereof. 

At the time of the accident the bus that was damaged 
was owned and being operated by the Interstate Transit 
Lines, doing business as Overland Greyhound Lines. 
Whatever rights the Interstate Transit Lines had against 
appellee by reason of the accident were acquired by 
appellant, as of January 1, 1952, when appellant’s pur- 
chase of the Interstate Transit Lines became effective. 
Admittedly its rights thereunder were subject to any and 
all defenses and claims, if any, which appellee might 
have thereto. 

The accident happened about 10:45 a. m. on June 1, 
1950, on U. S. Highway No. 275, also known as the West 
Dodge road. It happened about one-half mile east of 
the Ten Mile corner located west of Omaha which is the 
intersection of the Ten Mile road and U.S. Highway No. 
275. At the time of the accident L. M. Woods, then 
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assistant superintendent of the Interstate Transit Lines, 
was giving the bus a trial run to see if it had any water 
or oil leaks. This was necessary because a factory re- 
built motor, transmission, and radiator had just been in- 
stalled therein. It was not the intention of the driver 
of the bus to pick up any passengers during this trial 
run nor did he do so. In making the test run the bus 
was driven north on the Ten Mile road and then onto 
the West Dodge road at the point where the Ten Mile 
road and West Dodge road intersect. It proceeded to 
travel east toward Omaha in the south eastbound lane. 
This highway has a 42-foot paved surface with four 
lanes, two for eastbound and two for westbound traffic. 
As the bus entered onto the highway the driver of ap- 
pellee’s truck saw it do so. At that moment the truck, 
which was traveling east on the Dodge Street road, was 
just east of the main entrance to Boys Town. This point 
is about one-fourth mile west of the intersection. The 
truck, a K-8 International, was a “semi” with a dump 
type body constructed on the trailer for the purpose of 
hauling sand and gravel. At the time the truck was 
hauling about 11 tons of gravel. Both bus and truck 
proceeded east in the south lane until the accident oc- 
curred at a point just west of the crest of a long gradual 
uphill grade which starts at a point about 500 feet east 
of the intersection. The accident occurred when the 
right front of the truck ran into and against the left 
rear of the bus, damaging both vehicles. The point of 
the impact was just south of the north line of the south 
lane for eastbound traffic. The foregoing is a general 
summary of when, where, and how the accident hap- 
pened. Later in this opinion we shall set forth the evi- 
dence more in detail as it relates to the several errors 
assigned and herein discussed. 

Appellant’s counsel complains of several instructions 
given by the trial court and contends the giving thereof 
was error and prejudicial to his client’s rights. The 
first of these is instruction No. 6 which, among other 
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things, placed upon appellant the burden of establishing 
by a preponderance of the evidence the nature and extent 
of the damage to the bus when, as a matter of fact, the 
parties had stipulated thereto. 

We said in Zancanella v. Omaha & C. B. St. Ry. Co., 
93 Neb. 774, 142 N. W. 190: “The trial court should, as 
far as possible, eliminate all superfluous matters, and 
submit to.the jury only the controverted questions of 
fact upon which their verdict must depend. To submit to 
the jury matters not in issue, or to submit issues that 
are so wholly unsupported upon the one side or so con- 
clusively established upon the other that reasonable 
minds could not differ with regard to them, is erroneous.” 

And in Myers v. Willmeroth, 151 Neb. 712, 39 N. W. 
2d 423, we said: “The trial court should eliminate all 
matters not in dispute and submit to the jury only the 
controverted questions of fact upon which the verdict 
must depend.” See, also, Bee Building Co. v. Weber 
Gas & Gasoline Engine Co., 86 Neb. 326, 125 N. W. 518. 

In view of the parties’ stipulation the issue of dam- 
ages should not have been submitted to the jury. The 
trial court should have instructed the jury that the 
amount of the damages had been admitted. But every 
error does not necessarily result in prejudice so as to 
require a reversal. Instruction No. 7 given by the court 
submitted the same issue with reference to the appellee’s 
right to recover on its counterclaim, although a similar 
stipulation had been entered into by the parties fixing 
the amount thereof. It is apparent the jury was not 
confused by these instructions for when it found for the 
appellee on the counterclaim it fixed the amount of the 
verdict in the exact amount that the damages to the 
truck had been stipulated to be. In view thereof we find 
the giving of these instructions to have been error with- 
out prejudice. 

' Appellant complains that the court was in error in 
giving instructions Nos. 12 and 1214. These instructions 
are as follows: 
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No. 12. “You are instructed that under the laws of 
the State of Nebraska, it is required that no person shall 
stop or suddenly decrease the speed of a vehicle with- 
out first giving an appropriate signal, as hereinafter 
stated.” 

No. 121%. ‘You are instructed that under the laws of 
the State of Nebraska a person is bound to give a warn- 
ing of his intention to stop a motor vehicle upon the 
highway by giving a hand signal and if a hand signal 
cannot be seen, then by an appropriate signaling device 
which would warn vehicles traveling of the intention of 
the driver of said vehicle to stop said vehicle.” 

With reference to the duties of a driver in this regard 
the statutes then in force, so far as here material, pro- 
vided as follows: 

“No person shall stop or suddenly decrease the speed 
of a vehicle without first giving an appropriate signal 
* * * to the driver of any vehicle immediately to the rear, 
when there is opportunity to give such signal, * * *.” 
§ 39-7,111, R. R. S. 1943. 

“The signals required by sections 39-7,111 * * * shall 
be given either by means of the hand and arm or by a 
signal lamp or signal device of a type approved by the 
Department of Roads and Irrigation, but when a vehicle 
is so constructed or loaded that a hand and arm signal 
would not be visible both to the front and the rear of 
such vehicle the signals must be given by such a lamp 
or device.” § 39-7,116, R. R. S. 1943. 

“All signals required by sections 39-7,111, * * * to be 
given by hand and arm shall be given from the left side 
of the vehicle in the following manner and such signal 
indicated as follows: (1) Left turn, arm and hand ex- 
tended horizontally; (2) right turn, hand and arm ex- 
tended upward; (3) stop or decreased speed, hand and 
arm extended downward.” § 39-7,117, R. R. S. 1943. 

It will be observed that the statute does not provide 
that one is bound to give a hand signal but, on the con- 
trary, provides that such signal may be given either by 


VoL. 161] SEPTEMBER TERM, 1955 157 
Greyhound Corp. v. Lyman-Richey Sand & Gravel Corp. 


means of the hand and arm, or by a signal lamp or signal 
device of a type approved by the Department of Roads 
and Irrigation, This has particular application here for 
the driver of the bus admitted he gave no hand signal 
when he slowed down to stop but depended entirely 
on the signal lamps on the rear of the bus, which lamps 
were automatically activated by the application of the 
foot brake. These lamps were located on each side of 
the rear about 4 feet from the level of the road. We find 
instruction No. 1244 placed a positive duty on the ap- 
pellant which the law does not require and that, under 
the circumstances here shown, was prejudicial. 

The court also gave instructions Nos. 15, 16, and 17 
dealing with the same subject. These instructions, par- 
ticularly No. 17, properly discuss the duties of appellant 
and appellee in this regard. It is true that we should 
consider the instructions given by the court as a whole to 
see if it can be said they properly submitted the issues 
to the jury. If they do then prejudice does not result 
merely because there may be error in one or more of the 
instructions given. But here, under the circumstances 
shown, we think the following principle controls: “Where 
two conflicting instructions are given on a question, one 
containing an incorrect, and the other a correct, state- 
ment of the law, the latter will not cure the former.” 
Krepcik v. Interstate Transit Lines, 153 Neb. 98, 43 N. 
W. 2d 609. 

And, as stated in Harsche v. Czyz, 157 Neb. 699, 61 
N. W. 2d 265: “An instruction which conflicts with the 
propositions of law properly and correctly stated in an- 
other instruction in the same charge on a vital issue of 
fact and tends to mislead or confuse the jury in delib- 
erating on conflicting evidence is erroneous and 
prejudicial.” 

Appellant also complains of instruction No. 18 given 
by the court as placing a positive duty on the driver of 
the bus to avoid the accident. 

By this instruction the court advised the jury that: 
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“You are further instructed that if you find from the 
evidence in this case that the plaintiff was able to avoid 
the accident, yet failed to do so, then your verdict should 
be for the defendant.” | 

We think this instruction came very close to directing 
a verdict for the appellee and was clearly prejudicial. 
The rule in this regard has often been announced by this 
court. 

In Patterson v. Kerr, 127 Neb. 73, 254 N. W. 704, we 
said: ‘One is required only to have his car under such 
reasonable control as to be able to avoid a collision with 
other vehicles whose drivers exercise due care. Com- 
plete control which is such as will prevent collision by 
the anticipation of negligence on the part of another in 
the absence of warning or knowledge is not required.” 

We think what was said in Spomer v. Allied Electric 
& Fixture Co., 120 Neb. 399, 232 N. W. 767, has applica- 
tion here. Therein we said: ‘“ ‘Reasonable control’ by 
drivers of motor vehicles is such as will enable them to 
avoid collision with other vehicles operated without 
negligence in streets or intersections, and with pedes- 
trians in the exercise of due care; but ‘complete control’ 
such as will only prevent a collision by anticipation of 
negligence or illegal disregard of traffic regulations, in 
absence of notice, warning or knowledge, is not required 
by the laws of Nebraska. The instruction given by the 
trial court in the present case imposed upon defendant 
too high a degree of control under the circumstances.” 
See, also, Ficke v. Gibson, 153 Neb. 478, 45 N. W. 2d 436. 

In view of what we have already said the appellant 
is entitled to a new trial but before reversing the judg- © 
ment for that purpose we shall briefly discuss the ques- 
tion raised as to the sufficiency of the evidence to sus- 
tain the verdict as a matter of law. The rule controlling 
is that: “The verdict of a jury on conflicting evidence 
will not be disturbed on appeal unless it is clearly 
wrong.” Kohrt v. Hammond, 160 Neb. 347, 70 N. W. 2d 
102. 
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Before entering into a discussion of the evidence we 
shall review two statutes cited by appellee. These stat- 
utes are apparently cited for the purpose of showing that, 
under the circumstances here shown, they created some 
duty on the part of the driver of the bus with which 
he failed to comply. Section 39-724, R. R. S. 1948, re- 
lates, among other things, to the duty of the driver of any 
motor vehicle carrying passengers for hire to stop the 
vehicle before crossing at grade any track or tracks of a 
railroad, a situation not here involved. This statute 
does require vehicles used for carrying passengers for 
hire, a service in which the bus was ordinarily used, be 
equipped with electric signal stop lamps, red in color, 
located on the rear of the vehicle at a height of not less 
than 42 inches nor more than 60 inches above the surface 
of the highway and that the device shall be operated 
independently by a control in the driver’s compartment 
of the vehicle. The evidence shows the bus was so 
equipped and that the type of signal stop lamps used 
on the bus for this purpose had been approved by and 
complied with the specifications adopted by the Depart- 
ment of Roads and Irrigation of the State of Nebraska. 
We do not think, because the statute provides, “all such 
vehicles shall be equipped with an electric signal stop 
lamp, red in color, located on the rear of the vehicle,” 
that such lamps are required to have the word “stop” 
thereon unless the specifications adopted by the Depart- 
ment of Roads and Irrigation so provide. The evidence 
shows no such requirement. 

Appellee also cites section 39-757, R. R. S. 1943, which 
provides: “No person shall park or leave standing any 
vehicle, whether attended or unattended, upon the paved 
or improved or main traveled portion of any highway, 
outside of a business or residence district, when it is 
practicable to park or leave such vehicle standing off 
the paved or improved or main traveled portion of such 
highway; Provided, in no event shall any person park 
or leave standing any vehicle, whether attended or un- 
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attended, upon any highway unless a clear and unob- 
structed width of not less than fifteen feet upon the 
main traveled.portion of said highway opposite such 
standing vehicle shall be left for free passage of other 
vehicles thereon, nor unless a clear view of such vehicle 
may be obtained from a distance of two hundred feet in 
each direction upon such highway.” 

We think this statute was not intended to prohibit a 
momentary stoppage on the paved portion of the high- 
way under proper circumstances for a normal and rea- 
sonable purpose. A like statute was fully, and we think 
correctly, analyzed in Peoples v. Fulk, 220 N. C. 635, 18 
S. E. 2d 147. Therein the court said: “The temporary 
stop of the bus on the hard surface portion of the highway 
to take on a passenger did not constitute a violation of 
sec. 123(a), ch. 407, Public Laws 1937, which provides 
that ‘no person shall park or leave standing any vehicle, 
whether attended or unattended, upon the paved or im- 
proved or main traveled portion of any highway, out- 
side of a business or residence district, when it is prac- 
ticable to park or leave such vehicle standing off of the 
paved or improved or main traveled portion of such 
highway.’ 

“The clause ‘whether, attended or unattended’ limits 
the meaning of the word ‘park’ as well as of ‘leave 
standing.’ The two terms, as thus limited, are synony- 
mous. A vehicle which is left standing is parked and 
a vehicle which is parked is left standing. Neither 
term includes a mere temporary stop for a necessary 
purpose when there is-no intent to break the continuity 
of the ‘travel.’ 

“ ‘Park’ or ‘leave standing’ means something more 
than a mere temporary or momentary stop on the road 
for a necessary purpose. S. v. Carter, 205 N. C., 761, 172 
S. E., 415; Stallings v. Transport Co., 210 N. C., 201, 
185 S. E., 643, 42 C. J., 614, 2 Blashfield Cyc. Auto L. 
& P., 332, and cases cited; Billingsley v. McCormich 
Transfer Co., 228 N. W., 424 (N. D.); Axelson v. Jar- 
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dine, 223 N. W., 32 (N. D.); Dare v. Bass, 224 Pac., 
646; Kastler v. Tures, 210 N. W., 415 (Wis.); Henry v. 
S. Liebovitz & Sons, 167 Atl., 304 (Pa.); American Co. 
of Ark. v. Baker, 60 S. W. (2d), 572 (Ark.); Dolfosse 
v. Oil Co., 230 N. W., 31 (Wis.). Starting and stopping 
are as much an essential part of travel on a motor ve-— 
hicle as is ‘motion.’ Stopping for different causes, and 
according to the exigencies of the occasion, is a natural 
part of the ‘travel.’ The right to stop when the occasion 
demands is incident to the right to travel. Fulton v. 
Chouteau County Farmers Co., 32 Pac. (2d), 1025; 
Morton v. Mooney, 33 Pac. (2d), 262.” See, also, Leary 
v. Norfolk Southern Bus Corp., 220 N. C. 745, 18 S. E. 
2d 426; Fritz v. York Motor Express Co., 358 Pa. 398, 
58 A. 2d 12; Naylor v. Dragoon, 116 Vt. 552, 80 A. 2d 
600; American Co. of Arkansas v. Baker, 187 Ark. 492, 
60 S. W. 2d 572. 

James Million, driver of the truck, testified to the 
following: That he. saw the bus enter the highway at 
the intersection of it with the Ten Mile road; that he 
was then on the highway traveling east at a point just 
east of the main entrance to Boys Town; that the main 
entrance to Boys Town is about one-fourth mile west 
of the intersection; that he caught up with the bus 
some 800 feet east of the intersection and then continued 
to travel about 100 feet behind it; that he was then 
traveling from 35 to 40 miles an hour; that both bus 
and truck continued to travel in the south lane of 
travel for eastbound traffic; that the bus just stopped; 
that he saw no signals indicating such intent on the 
part of the driver of the bus nor was he aware the 
bus was slowing down for that purpose although he 
was looking ahead and watching the bus; that when ~ 
he noticed the bus had stopped it was about 50 feet 
ahead of him; that he estimated it would take a dis- 
tance of about 100 feet to stop the truck at the speed 
he was traveling upgrade; that he applied the brakes 
and turned to the left but was unable to avoid hitting 
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the bus; and that he was not able to turn left into the 
passing lane for eastbound traffic because he observed, 
in his rear view mirror, that a semitrailer truck, loaded 
with hay, was about to pass him. 

There were skid marks made by the tires of the truck 
from the point of impact for a distance of about 24 feet 
5 inches to where the truck stopped on the highway. 
There were no skid marks of the bus tires, it being 
driven ahead some 50 or 60 feet from the point of 
impact. 

We have often said: “As a general rule it is negli- 
gence as a matter of law for a motorist to drive an 
automobile on a highway in such a manner that he 
cannot stop in time to avoid a collision with an object 
within the range of his vision. See, Buresh v. George, 
supra; Huston v. Robinson, 144 Neb. 553, 13 N. W. 2d 885. 

“The basis for this rule is stated in Buresh v. George, 
supra, as follows: ‘The basis of this rule is that a driver 
of an automobile is legally obligated to keep such a 
lookout that he can see what is plainly visible before 
him and that he cannot relieve himself of that duty. 
And, in. conjunction therewith, he must so drive his 
automobile that when he sees the object he can stop his 
automobile in time to avoid it.’” Murray v. Pearson 
Appliance Store, 155 Neb. 860, 54 N. W. 2d 250. 

In regard to this duty we have held: “There is 
nothing that will excuse his failure to see what was 
plainly in sight if he had maintained a proper lookout.” 
Buresh v. George, 149 Neb. 340, 31 N. W. 2d 106. 

Accepting the truck driver’s testimony, as we must 
for testing the sufficiency of the evidence to sustain the 
verdict, we think he was guilty of negligence as a matter 
of law. Admittedly he saw the bus at a considerable 
distance. The day was bright, the sun was shining over- 
head, and the pavement was dry. He was at all times 
able to view the movements of the bus and he was 
duty bound to look and observe its movements. That 
the bus must have been slowing down to stop, as the 
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bus driver said it was, seems self evident from all the 
circumstances shown and there is no evidence from 
which it could be said that the slowing down was sud- 
den or abrupt. .In fact the evidence, without dispute, 
shows it was gradual. It seems to us that the truck 
driver was negligent in not observing this fact and 
acting accordingly and that his negligence was a proxi- 
mate cause of the accident. It may be that when he 
finally became aware of the bus having stopped he was 
in a position from which he could not extricate himself, 
but it was a situation of his own making. In this re- 
gard we have not overlooked our holding in O’Brien v. 
J. I. Case Co., 140 Neb. 847, 2 N. W. 2d 107, but that 
was a situation in which the jury could find there was 
a sudden and abrupt stop which is not the situation 
here. 

The driver of the truck, who stated he was looking 
straight ahead and watching the bus, testified he never 
saw any signal that indicated it was going to stop. On 
the other hand the driver of the bus said such a signal 
was given. The occasion for the bus stopping was to 
advise a lady who was signaling to get on it that the 
bus was not carrying passengers. This lady was stand- 
ing some 8 or 9 feet south of the paved portion of the 
highway and signaling with her hand indicating she 
wanted to get on the bus. The driver of the bus and 
his assistant, the latter being a mechanic who was rid- 
ing with him, testified they saw this lady at some dis- 
tance and then started to slow down in order to stop 
to so advise her. The driver testified he applied the 
brakes. The driver and his assistant both testified the 
accident occurred before the bus had come toa stop. The 
bus driver admitted he gave no hand signal of his in- 
tention to stop nor did he look in the rear view mirror 
to see if any vehicles were behind him but depended 
entirely on the rear stop lamps being activated by his 
use of the brakes. He admitted he never saw the truck 
until after the accident. This presented an issue of 
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fact. The duty of a driver to give a signal under these 
circumstances is created by statute. See § 39-7,111, 
R. R. S. 1943. See, also, O’Brien v. J. I. Case, supra. 

There is evidence from which a jury could find this 
duty was not complied with on the part of the bus 
driver and that he was negligent in that respect. We 
think the evidence is sufficient, under the circumstances 
disclosed by the record, to take the question of con- 
tributory negligence of the bus driver to the jury on 
the issue of appellant’s right to recover. 

We therefore reverse the judgment and remand the 
cause for a new trial in accordance herewith. 

REVERSED AND REMANDED. 


WILLARD C. YOST, APPELLEE, v. Maupirr M. Yost, ALso 


KNOWN AS MaupiE M. FANNING, APPELLANT. 
72 N. W, 2d 689 


Filed October 28, 1955. No, 33794. 


1. Divorce: Domicile. A divorce obtained in another jurisdiction 
is of no force and effect in this state if both parties to the 
marriage were domiciled in this state at the time the proceeding 
for the divorce was commenced. 

2. Divorce: Constitutional Law. A judgment, refusing to accord 
full faith and credit to the divorce decree of a sister state on the 
ground that no bona fide domicile was acquired there, does not 
offend the full faith and credit clause of the federal Constitu- 
tion where it appears that proper weight was given to the claims 
of power by the court of the sister state; that the burden of 
disproving a bona fide domicile in the sister state was properly 
placed upon the party challenging the validity of the divorce 
decree; that such issue of fact was determined by appropriate 
legal procedure; and that the finding as to the absence of a 
bona fide domicile in the sister state is amply supported by the 
evidence. This is so even if in the record of the court rendering 
the divorce decree in the sister state there is warrant for its 
finding that it had jurisdiction. 

3. Divorce: Judgments. A judgment in one state is conclusive 
upon the merits in every other state, but only if the court of 
the first state had power to pass on the merits, had jurisdiction, 
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11. 
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that is, to render the judgment. A divorce decree of a foreign 
state is subject to collateral attack where constructive process 
only has been had in the state granting the divorce. 
Constitutional Law: Judgments. The full faith and credit 
clause of the federal Constitution does not operate to make a 
judgment of a sister state a judgment in this state except where 
it can be shown that the court purporting to render the original 
judgment had the necessary jurisdiction to decide it on the 
merits. The presumption is that the foreign decree is valid. 
Divorce: Judgments. The burden of undermining the verity 
which the divorce decree of a sister state imports rests upon 
the party attacking its validity. 

Domicile: Divorce. A bona fide domicile in the state in which 
a decree of divorce is obtained is necessary for such court to 
attain jurisdiction and consequently a holding that such a 
domicile was established is subject to collateral attack by the 
spouse domiciled in another state. 

Divorce: Marriage. Where a divorce decree is held to be void 
for want of jurisdiction by the court granting it, a purported 
subsequent marriage by the party obtaining it is also void. 
Marriage: Adultery. A person who remarries after obtaining 
a decree of divorce in another state which is void and cohabits 
thereafter with the purported spouse as man and wife, even 
though a ceremonial marriage was had, is, in the eyes of the 
law, an occupant of an adulterous relationship with such pur- 
ported spouse. 

Divorce: Parent and Child. Where a wife is conclusively found 
to be occupying an adulterous relationship with a man not her 
husband, she is an unfit person as a matter of law to have the 
care and custody of her minor children.as against the husband 
she has wronged. : 
Divorce: Adultery. Where in a suit for divorce adultery on the - 
part of the defendant is conclusively proved, the trial court is 
required to grant a divorce to the plaintiff on that ground. 
Divorce: Attorney and Client. Where adultery of a wife is 
established, she is not entitled to an award of alimony or attor- 
neys’ fees. The costs of the action in such a case are taxable 
to the wife. 


APPEAL from the district court for Chase County: 


VICTOR WESTERMARK, JUDGE. Affirmed as modified. 


Albert S. Johnston and Henry W. Curtis, for appellant. 
Beatty, Clarke, Murphy & Morgan and .John P. 


O’Brien, for appellee. 
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Heard before Srwmons, C. J., CarTER, MESsMoRE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


CaRTER, J. 

The plaintiff, Willard C. Yost, brought this suit in the 
district court for Chase County to obtain a divorce from 
the defendant, Maudie M. Yost, on the grounds of 
adultery and cruelty. Plaintiff also prayed for the cus- 
tody of the two minor children of the parties. The de- 
fendant, Maudie M. Yost, denied the allegations of the 
petition and alleged that she had been lawfully divorced 
from the plaintiff in the State of Florida on the grounds 
of cruelty, and prayed for the custody of the minor chil- 
dren. By his reply the plaintiff alleged that the pur- 
ported Florida divorce was void in that the defendant, 
Maudie M. Yost, never became a bona fide resident of 
that state, that personal service of summons was never 
had upon the plaintiff, that the only process obtained was 
by publication, and that said purported divorce was 
obtained by fraud perpetrated upon the Florida court 
by the defendant, Maudie M. Yost, and Cleo Fanning, 
with whom she subsequently entered into a purported 
marriage. The trial court held the Florida marriage to 
be void, granted a divorce on the ground of cruelty to 
the plaintiff, granted the prayer of the plaintiff for the 
custody of the minor children, denied alimony to the 
defendant, Maudie M. Yost, and denied an allowance 
of attorneys’ fees to the defendant. The costs of the 
action, other than the costs of defendant’s depositions, 
were taxed to the plaintiff. The defendant, Maudie M. 
Yost, appeals. The plaintiff, Willard C. Yost, cross- 
appeals. 

Willard C. Yost will hereinafter be referred to as the 
plaintiff and Maudie M. Yost as the defendant. 

Plaintiff and defendant were married on August 2, 
1940. From February 1, 1943, to October 2, 1953, they 
lived together in a modern home on the ranch of Glen 
Maddux, about 10 miles from Imperial, Nebraska. They 
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have two small children. Plaintiff was employed by the 
month by Maddux and in addition had a share in some of 
the crops and produce, and the privilege of running some 
of his own cattle on the ranch. Cleo Fanning lived on a 
farm about 5 miles from the Maddux ranch. Fanning 
was married but has no children. On October 2, 1953, 
defendant was 31 years of age and Fanning was 51. 

The record shows that defendant met Fanning at a 
dance approximately 2 years prior to October 2, 1953. 
Sometime thereafter they commenced meeting clan- 
destinely in various isolated places. Their amorous con- 
duct continued until a few months before October 2, 
1953, when they began to plan and conspire to rid them- 
selves of their spouses in order that they might marry.. 
Their clandestine conduct became generally known to 
certain relatives of both, including defendant’s mother 
and brother, who made attempts to break up the relation- 
ship without success. On October 1, 1953, defendant 
packed suitcases for herself and her 7-year-old daughter 
and hid them in the trunk of Fanning’s automobile. The 
next day defendant drove the family car into Imperial, 
parked the car on the street, and departed with Fanning, 
taking the child Sylvia with her. The evidence sus- 
tains a finding that plaintiff had no inkling of the trans- 
action until he found the car and a note left in the glove 
compartment by the defendant, advising him of her 
intentions. 

It appears that Fanning, before leaving, had con- 
sulted a lawyer regarding the divorce laws of various 
states and obtained a directory of lawyers in the states 
through which they expected to pass. They made in- 
quiries in at least one state other than Florida concern- 
ing the residence requirements for the obtaining of a 
divorce. On October 12, 1953, they arrived in Panama 
City, Florida, where Fanning consulted a lawyer and 
subsequently rented an apartment for defendant and 
Sylvia, and a room for himself. Sylvia was placed in 
school and attended until the end of.the school year 
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on June 4, 1954. All living expenses were paid by 
Fanning. 

Shortly after the expiration of 90. days, the residence 
requirement in divorce proceedings in Florida, suits 
for divorce were commenced in Leon County circuit 
court by defendant and Fanning to procure divorces from 
their respective spouses in Nebraska. Service of process 
was had on plaintiff by publication. The evidence in 
each case was taken by a special master, each of the 
parties providing corroborative evidence for the other. 
On April 20, 1954, defendant obtained a final decree of 
divorce. On April 23, 1954, they made application for 
a marriage license and on May 1, 1954, they went through 
a ceremonial marriage ceremony. On June 7, 1954, 3 
days after the close of the school term, they returned to 
Lincoln, Nebraska, where they purchased a home and 
have lived purportedly as husband and wife. Plaintiff 
commenced the present suit for a divorce on July 22, 
1954, in the district court for Chase County. 

When defendant left with Fanning she had one suit- 
case of clothes for herself and one for Sylvia. She 
had $15 in money. Fanning took his car, some clothes, 
a radio, and a checkbook. Fanning is shown to have 
been a wealthy rancher and farmer. He has several 
thousand acres of land and considerable money and 
personal property. His bank accounts were left in Ne- 
braska banks and his bonds and securities were left 
in a safety deposit box in a Nebraska bank. They 
acquired no property in Florida. Fanning made his 
income tax return to the Director of Internal Revenue 
at Omaha. He took a letter of credit with him. He had 
planted fall wheat on his farm which was turned over 
to his renter on some subsequent date. There are 
letters in the record written by defendant and Fanning 
indicating a clear intention that they intended to re- 
turn to Nebraska after obtaining a divorce. They had 
no destination in mind when they left Nebraska and 
located in Panama City, Florida, after consulting a 
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lawyer concerning the divorce laws of that state. Their 
divorce cases were filed in Tallahassee, Leon County, 
instead of Panama City, Bay County, because their 
lawyer stated that the local circuit judge was too strict 
in divorce matters. ; 

The record is replete with admissions by the de- 
fendant and Fanning which show the whole plan. Each 
admitted being married at the time they carried on 
their clandestine relations. They deny any sexual re- 
lations until after their purported marriage on May 1, 
1954, but the acceptance of such evidence at its face 
value would tax the credulity of a self-respecting court. 
The record recites the story in detail and contains let- 
ters and notes in the handwriting of the defendant 
which show that her conduct was based on an illicit in- 
fatuation for Fanning and not on any cruelty towards 
her by the plaintiff. The record is clear, also, that 
Fanning alienated the affection of the defendant for 
her husband and brought about the dissolution of the 
family ties of the plaintiff and defendant. The evidence 
is clear that defendant and Fanning went to Florida 
for the sole purpose of securing a quick divorce. There 
was never any intent to establish a bona fide residence 
or domicile in that state. The evidence amply sus- 
tains the findings of the trial court to that effect. 

It is the contention of the defendant that her Florida 
divorce was valid and that the courts of Nebraska are 
required to give full faith and credit to the divorce 
decree obtained in that state under the full faith and 
credit clause of the federal Constitution. 

The Nebraska Uniform Divorce Recognition Act pro- 
vides in part: 

“A divorce from the bonds of matrimony obtained 
in another jurisdiction shall be of no force or effect in 
this state, if both parties to the marriage were domiciled 
in this state at the time the proceeding for the divorce 
was commenced.” § 42-341, R. R. S. 1943. 

“Proof that a person obtaining a divorce from the 
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bonds of matrimony in another jurisdiction was (1) 
domiciled in this state within twelve months prior to 
the commencement of the proceeding therefor, and re- 
sumed residence in this state within eighteen months 
after the date of his departure therefrom, or (2) at all 
times after his departure from this state, and until his 
return maintained a place of residence within this state, 
shall be prima facie evidence that the person was domi- 
ciled in this state when the divorce proceeding was 
commenced.” § 42-342, R. R. S. 1943. 

The Florida divorce was clearly void under the pro- 
visions of these sections of our statutes. Defendant 
did not obtain a bona fide residence in Florida as we 
have heretofore found from the evidence. Consequently 
her domicile remained in this state. The record shows 
also that the rule as to prima facie evidence contained 
in section 42-342, R. R. S. 1943, applies to her and that 
the evidence contained in the record is not sufficient to 
overcome it. The public policy of this state with refer- 
ence to the obtaining of quick foreign divorces by resi- 
dents of this state was clearly violated. 

The correct rule is set forth in the case of Williams 
v. North Carolina, 325 U. S. 226, 65 S. Ct. 1092, 89 L. 
Ed. 1577, 157 A. L. R. 1366, as follows: “What is im- 
mediately before us is the judgment of the Supreme 
Court of North Carolina. We have authority to up- 
set it only if there is want of foundation for the conclu- 
sion that that Court reached. The conclusion it reached 
turns on its finding that the spouses who obtained the 
Nevada decrees were not domiciled there. The fact that 
the Nevada court found that they were domiciled there 
is entitled to respect, and more. The burden of under- 
mining the verity which the Nevada decrees import 
rests heavily upon the assailant. But simply because the 
Nevada court found that it had power to award a divorce 
decree cannot, we have seen, foreclose reexamination by 
another State. Otherwise, as was pointed out long ago, 
a court’s record would establish its power and the power 
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would be proved by the record. Such circular reasoning 
would give one State a control over all the other States 
which the Full Faith and Credit Clause certainly did not 
confer. * * * If this Court finds that proper weight was 
accorded to the claims of power by the court of one 
State in rendering a judgment the validity of which is 
pleaded in defense in another State, that the burden of 
overcoming such respect by disproof of the substratum 
of fact—here domicil—on which such power alone can 
rest was properly charged against the party challenging 
the legitimacy of the judgment, that such issue of fact 
was left for fair determination by appropriate procedure, 
and that a finding adverse to the necessary foundation 
for any valid sister-State judgment was amply supported 
in evidence, we cannot upset the judgment before us. 
And we cannot do so even if we also found in the record 
of the court of original judgment warrant for its finding 
that it had jurisdiction. If it is a matter turning on 
local law, great deference is owed by the courts of one 
State to what a court of another State has done. * * * 
But when we are dealing as here with an historic no- 
tion common to all English-speaking courts, that of 
domicil, we should not find a want of deference to a 
sister State on the part of a court of another State which 
finds an absence of domicil where such a conclusion is 
warranted by the record.” 

This court has adhered to the foregoing rule... In Lip- 
pincott v. Lippincott, 141 Neb. 186, 3 N. W. 2d 207, 140 
A. L. R. 901, we held that a decree of divorce rendered 
in another state may be collaterally attacked by show- 
ing that the court was without jurisdiction, either of the 
subject matter of the suit or of the person of defendant, 
without violating the full faith and credit clause of the 
federal Constitution. See, also, Anglim v. Anglim, 140 
Neb. 1338, 299 N. W. 346; Repp v. Repp, 156 Neb. 45, 54 
N. W. 2d 238. This rule has been consistently adhered 
to by the Supreme Court of the United States where 
constructive service of process only has been had in 
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the state granting the divorce. Rice v. Rice, 336 U. S. 
674, 69 S. Ct. 751, 93 L. Ed. 957; Sutton v. Leib, 342 U. 
S. 402, 72 S. Ct. 398, 96 L. Ed. 448. 

A bona fide domicile in the state in which a decree of 
divorce is obtained is a jurisdictional matter. A bona 
fide domicile is necessary for the court to attain jurisdic- 
tion, and consequently a holding that it existed by the 
court granting a divorce is subject to attack by the 
spouse domiciled in another state. In Phillips v. Phillips, 
146 Fla. 311, 1 So. 2d 186, the court said: ‘We may say 
here that the taking up of abode in Florida for the sole 
purpose of prosecuting a divorce suit is not the estab- 
lishment of a bona fide residence in Florida. There 
must be coupled with the sojourn in the State the intent 
to make this, State the legal residence of the plaintiff. 
The State is a party at interest in every divorce suit and, 
therefore, the courts should not allow the process of 
the State to be used by those who are not entitled to have 
its beneficent aid and protection. No hardship can be 
worked by requiring corroboration of the plaintiff’s 
testimony both as to cause or ground for divorce and as 
to bona fide residence for the statutory period. 

“Our conclusion is that the plaintiff in the court below 
failed to meet the burden of establishing the jurisdic- 
tional fact of residence in this State and that, therefore, 
the decree of divorce should not have been entered.” 

In Fairlamb v. Fairlamb, 156 Fla. 104, 22 So. 2d 580, the 
Florida court said: ‘Regardless of what he has stated 
his intention to be, our opinion is that the whole record 
shows that his pretended establishment of residence in 
Florida was for the purpose of procuring a divorce under 
the laws of the State of Florida and that his residence 
in the State of Florida, if any, was not sufficient to give 
the Circuit Court of Pinellas County jurisdiction of the 
subject matter and was not sufficient to comply with 
requirements of Sec. 65.02, supra. See Taylor v. Taylor, 
132 Fla. 690, 182 So. 240; Mills v. Mills, 153 Fla. 727, 15 
So. (2nd) 763; Phillips v. Phillips, 146 Fla. 394, 1 So. 
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(2nd) 186; and Minick v. Minick, 111 Fla. 620, 149 So. 
483.” 

Under the holdings of the foregoing cases and the evi- 
dence adduced in the present record, it is clear that the 
defendant did not’ have a bona fide domicile in Florida 
sufficient for her to obtain a valid divorce. A bona 
fide domicile being a jurisdictional requirement, it is 
subject to collateral attack without violating the full 
faith and credit clause of the federal Constitution. The 
divorce decree being void, the purported subsequent mar- 
riage of the defendant is also void. Lippincott v. Lippin- 
cott, supra; Williams v. North Carolina, supra; Rice v. 
Rice, supra; Sutton v. Leib, supra. 

The record shows conclusively that the defendant and 
Fanning have been cohabiting together as man and wife 
since May 1, 1954. This is nothing more than an adul- 
terous cohabitation and amply supports the granting of 
a divorce to the plaintiff and a denial of alimony to the 
defendant. 

The defendant contends that the trial court erred in 
granting the custody of the two minor children to the 
plaintiff. We are of the opinion that the evidence 
herein recited shows the unfitness of the defendant to 
have the custody of either or both of the minor children. 
With reference to the custody of the minor children, 
the evidence shows that on October 2, 1953, she aban- 
doned her husband and her son, Stanley, then 12 years 
of age. She took Sylvia, aged 7 years, with her with- 
out the knowledge or consent of the plaintiff and thereby 
caused the child to become an innocent participant in 
the sordid mission in which she and Fanning were en- 
gaged. She has brought disgrace and humiliation upon 
her husband and her children. She now asks that she 
be given the custody of the children; and that they be 
required to live with her and Fanning while they con- 
tinue to cohabit in an adulterous relationship. This 
court will not, under the circumstances here shown, 
grant any relief to her. She has forfeited any right she 
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may have had to the custody of her children because of 
her disgraceful conduct. One may not willfully de- 
stroy the family relationship as she has done and ex- 
pect a court to give consideration to her to the detri- 
ment of the husband she has so grievously wronged. 
She argues that she has done nothing morally wrong; 
‘and that she has at all times kept within the letter of 
the law. ‘This, of course, is not true. One who goes 
into another state to secure a divorce to meet the exigen- 
cies of the occasion does so at his peril. She may not 
be heard to say, after participating in a fraudulent 
plan to secure a quick divorce in another state, that her 
intentions were good and that she acted with the best 
of motives. The public policy involved, particularly 
one so important as that bearing upon the integrity of 
the marriage relation, and the duties and responsibilities 
arising therefrom, will not permit misconceptions of 
legal rights to be urged as a defense in such cases. One 
who toys with the laws of the states and their judicial 
processes must accept the consequences when his plans 
fall short of the anticipated result. The prayer of the 
defendant for the custody of the minor children was 
properly denied by the trial court. 

The record discloses that plaintiff is a proper person 
to have the custody of the children. He has a well- 
furnished modern home with suitable assistance for 
caring for the children’s well-being. Adequate school 
facilities are shown to be available. He has the finan- 
cial means to care for them in a suitable manner. The 
trial court properly granted the custody of the children 
to the plaintiff. 

The plaintiff has filed.a cross-appeal. He complains 
therein that the trial court should have found the de- 
fendant guilty of adultery and taxed the costs to her. 
Defendant admitted living with Fanning as his wife 
after May 1, 1954. This undisputed evidence requires 
a finding that the charge of adultery was established. 
The decree is hereby amended to so find. It necessarily 
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follows that the costs of the action should be taxed 
against the defendant. The decree is modified to so 
order. The costs in this court are likewise taxed to the 
defendant. 
The decree in all other respects is correct. The de- 
cree as modified by this court is therefore affirmed. 
AFFIRMED AS MODIFIED. 


, 


JEAN W. Harpy, APPELLEE, v. PHitip S. HARDY, APPELLEE 
AND CROSS-APPELLANT, BERNARD S. GRADWOHL ET AL., 


APPELLANTS AND CROSS-APPELLEES. 
72 N. W. 2d 902 


Filed November 4, 1955. No. 33746. 


1. Appeal and Error. The Supreme Court cannot consider any 
defense not submitted to the trial court nor disclosed by the 
record, except the defense that the court is without jurisdiction 
over the subject matter. 

2. Divorce: Attorney and Client. -A reasonable attorney’s fee in 
an action for divorce is to be determined by the nature of the 
case, the amount involved in the controversy, the results ob- 
tained, and the services actually performed therein, including 
the length of time necessarily spent in the case, the care and 
diligence exhibited, and the character and standing of the 
attorneys. 


AppEAL from the district court for Lancaster County: 
Joun L. Poik, Jupce. Affirmed. 

Ginsburg & Ginsburg, for. appellants and cross-appel- 
lees. 

Woods, Aitken & Aitken, for appellee and cross-appel- 
lant. 

Heard before Simmons, C. J., MESSMORE, YEAGER, 
CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 
The issues presented by this appeal flow as incidents 
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from an action for divorce instituted by Jean W. Hardy, 
plaintiff and designated as an appellee in this court, 
against Philip S. Hardy, defendant and also designated 
as an appellee, which action was dismissed at the in- 
stance of plaintiff without a trial. 

Bernard S. Gradwohl was retained by plaintiff as her 
attorney and on her behalf he filed the petition in. the 
action for divorce on October 14, 1953. Apparently at 
the time the action was instituted there was no agree- 
ment between plaintiff and her attorney as to fees or 
compensation for the attorney. Thereafter on October 
28, 1953, a written agreement was entered into cover- 
ing the question of compensation. It was in form a 
letter from and signed by plaintiff to her attorney set- 
ting forth the terms of the employment which was ac- 
cepted in writing over the signature of the attorney by 
endorsement on the letter. The letter is in five para- 
graphs of which four are numbered. The portions of 
the letter of pertinence on this appeal are the first and 
fourth numbered paragraphs as follows: 

“1, You are to receive a reasonable fee from me for 
all services to be rendered, regardless of whether there 
is a contested trial. This includes a property settlement 
before or after the trial; and also any reconciliation to 
which I may agree.” 

“4, J agree to pay costs and expenses which you may 
incur, but any amounts paid to you by Philip for such 
costs and expenses shall be credited.” 

After the action was instituted the plaintiff and her 
attorney negotiated with the defendant and his attor- 
ney with the view to the arrival at an agreement on the 
subject of alimony for plaintiff, division of property, 
custody of minor children, there being two, and support 
and maintenance of the children, Negotiations ended 
on December 4, 1953. On this date the defendant in the 
presence of plaintiff made an effort to get the attorney 
to fix a charge for his services but this was refused. 
And incidentally the record does not disclose that the 
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attorney ever placed a value on his services until the 
issue presented here was presented to the district court. 

Within a couple of days after December 4, 1953, the 
plaintiff left for Florida but before departure she wrote 
her attorney a letter requesting a dismissal of the action 
for divorce. 

On December 10, 1953, the attorney on his own be- 
half and on behalf of Edward F. Carter, Jr., and John 
M. Gradwohl, as attorneys for plaintiff, filed an applica- 
tion to have fixed and charged against the defendant an 
attorneys’ fee for the services performed on behalf of 
plaintiff. 

As a part of this same pleading the attention of the 
court was called to the communication from plaintiff 
to the attorney requesting dismissal of the divorce ac- 
tion. No responsive pleading was filed by either plain- 
tiff or defendant. 

A trial was had on the application for attorneys’ fees 
at the conclusion of which it was adjudged that the 
defendant should pay as an attorneys’ fee to plaintiffs 
attorneys the sum of $3,250. As a part of that adjudi- 
cation the divorce petition of plaintiff was dismissed. ‘ 

Following the adjudication as to attorneys’ fees the 
attorneys filed a motion for new trial, which motion 
was overruled. From the adjudication and the order 
overruling the motion for new trial they have appealed. 
_ The brief of the attorneys for plaintiff, who will be 
referred to hereinafter as appellants, contains seven 
separate assignments of error as grounds for reversal 
but by the argument one question is presented. The 
question presented is that of whether the fee allowed was 
adequate. The appellants insist that it was grossly 
inadequate. 

The defendant cross-appealed. In his brief he pre- 
sented together his position with reference to the appel- 
lants’ appeal and his cross-appeal. In this connection 
he presented three assignments of error. 

The first is that the court erred in finding that the . 
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appellants, as attorneys for plaintiff, were entitled to 
an allowance for attorneys’ fees to be taxed against him. 
This assignment has apparently been abandoned since 
it has not been argued in the brief or supported by legal 
proposition. 

The third is that the court erred in overruling the 
motion for new trial made by the defendant and cross- 
appellant. This motion does not appear in the tran- 
script although general reference is made to it without 
any mention of its content, hence in this connection 
there is nothing which this court may consider. 

The second is that the fee of $3,250 which was allowed 
was grossly excessive. 

In further defense in the brief but not in any assign- 
ment of error the defendant urges that the appellants 
should be denied any fee as a disciplinary measure on 
the ground that the contract between plaintiff and 
Bernard S. Gradwohl, hereinbefore referred to, was a 
contingent fee contract in a divorce case and as such 
was against public policy. 

The conclusion reached as to this is that it may not 
be considered herein. The appellants by their reply 
brief assert that no such issue is before this court. 
This assertion is sustained by the record. The record 
fails to disclose that any such question was ever presnted 
to the district court. 

It is a long-established rule that the Supreme Court 
cannot consider a defense not submitted to the trial 
court nor disclosed by the record. Chamberlain v. 
Grimes, 42 Neb. 701, 60 N. W. 948; Bell v. Rice, 50 Neb. 
547, 70 N. W. 25; Goodwin v. Rosebud Cattle Co., 112 
Neb. 90, 198 N. W. 568; McDonald v. Lincoln County, 
141 Neb. 741, 4 N. W. 2d 903. 

The only exception to this rule is that jurisdiction 
over the subject matter may be asserted as a defense on 
appeal. Houser v. McCrystal, 5 Neb. (Unoff.) 217, 97 
N. W. 828. The question presented in this instance is 
of course not one of jurisdiction. 
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This .then leaves remaining only the question of 
whether or not the district court erred in fixing the 
amount of a fee for the appellants. 

It should be observed here that this is not an action 
to enforce the contract above referred to between the 
plaintiff and Bernard S. Gradwohl, but is one to fix 
fees and expenses in favor of appellants on account of 
services performed on behalf of plaintiff in her divorce 
action against her husband, the defendant. Bernard S. 
Gradwohl, however, has by his testimony on the trial 
of the issues involved here committed himself to the 
proposition that an unqualified allowance of fees against 
the defendant would relieve fully against the obligation 
of his contract with the plaintiff. 

As a general guide to the fixing of attorney’s fees in 
cases including actions for divorce this court has said: 
“A reasonable attorney fee in any proceding is to be 
determined by the nature of the case, the amount in- 
volved in the controversy, the results obtained, and the 
services actually performed therein, including the length 
of time necessarily spent in the case, the care and dili- 
gence exhibited and the character and standing of the 
attorneys concerned.”. Hemmer v. Metropolitan Life 
Ins. Co., 133 Neb. 470, 276 N. W. 153. See, also, Darnell 
v. City of Broken Bow, 139 Neb. 844, 299 N. W. 274, 
136 A. L. R. 101; Strasser v. Strasser, 153 Neb. 288, 
44. N. W. 2d 508. 

Proceeding with this guiding statement in mind it is 
repeated that this was an action for divorce. Also in- 
volved were custody and support for children, alimony 
for the wife, and division of property. The questions of 
alimony, child support, and division of property in case 
of divorce are dependent upon the social position and the 
living standard of the parties, and the amount of de- 
fendant’s property and income. 

The property of the plaintiff was, comparatively speak- 
ing, inconsequential. The appellants’ estimate of the 
value of defendant’s property was around $700,000. The 
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defendant’s estimate of the net value of his estate was 
slightly over $100,000. From the conflicting evidence 
no satisfactory conclusion can be reached as to the value 
of this estate, but reasonably it may be said that the 
true value was much below the estimate of the appel- 
lants, but considerably above the estimate of the defend- 
ant. The defendant’s salaried income at the time of 
the trial was $24,000 a year. Previously it had been 
higher. He had a small amount of additional income. 

The social standing and the standard of living of the 
parties before their separation appears to have been 
rather high. ‘ 

The character and standing of the appellants as attor- 
neys, according to attorneys called by both the appel- 
lants and the defendant, was high. The same may be 
said as to their reputation for diligence. 

The record fails to disclose that any results of a sub- 
stantial character were obtained. During the period that 
the appellants represented the plaintiff there were re- 
peated conferences and proposals dealing with property 
and allowances but nothing was ever agreed upon or 
settled. Negotiations ended on December 4, 1953, and 
on that day plaintiff and defendant left a conference of 
the parties and their attorneys together. Before their 
departure an effort was made to get Bernard S. Grad- 
wohl to fix the fee for his services. This he refused to 
do. Whether or not his refusal had anything to do with 
the breaking off of negotiations is not certain. It is not 
of great importance. 

After this the plaintiff went to Florida and was gone 
for a considerable period of time. Thereafter she re- 
turned to Lincoln, Nebraska, and at the time of the 
hearing which is being reviewed here, she was living 
at the family residence. Whether or not there was an 
actual reconciliation, temporary or permanent, is not 
disclosed by the record. It is not of importance here. 
This recital discloses, as was stated, that no substantial 
results were obtained for plaintiff by the appellants. 
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As to the services actually performed, including the 
time devoted to the case, we have only the testimony 
of Bernard S. Gradwohl. He testified in very consider- 
able detail as to the character and extent of the service 
performed by himself and the other appellants. Those 
details will not be repeated here. As to time, he kept 
no records but he estimated that he devoted 25 days and 
the other appellants 25 days. 

He fixed the value of his time at $300 to $350 a day 
and that of the other appellants at $200 to $250 a day or 
a total value for time from $12,500 to $15,000. In his 
testimony he valued the total service at $35,000. 

He called a witness who, on the basis of a hypothesis, 
testified that the time of appellants was worth a maxi- 
mum of $7,500 and that the value of the total service 
was from $25,000 to $35,000. Another witness gave test- 
imony of similar import. 

The defendant called two witnesses who gave testi- 
mony as to the value of appellants’ services. Effectu- 
ally, under the circumstances as disclosed, one witness 
testified that the maximum value of the time devoted to 
the case by appellants was $3,250 and that no further 
allowance was justified. The testimony of the other 
,witness in general conformed to that of this witness. 

Having taken into consideration all of the facts as 
disclosed by the record and applied to them the rule set 
forth for the determination of the value of attorneys’ 
services, the conclusion is reached that the amount fixed 
by the decree and judgment of the district court repre- 
sents adequately the value of appellants’ service to the 
plaintiff. 

AFFIRMED, 
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MILprRED B. KROEGER, ADMINISTRATRIX OF THE ESTATE OF 
RuSSELL K. KROEGER, DECEASED, APPELLEE, Vv. KARL 
SAFRANEK, APPELLANT, IMPLEADED WITH PRUCKA 


TRANSPORTATION, INC., A CORPORATION, APPELLEE. 
72 N. W. 2d 831 


Filed November 4, 1955. No. 33766. 


1. Negligence. Proximate cause, as used in the law of negligence, 
is that cause which in a natural and continuous sequence, 
unbroken by any efficient intervening cause, produces the injury, 
and without which the accident could not have happened. 

A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; and where 
some new efficient cause intervenes, not set in motion by him, 
and not connected with but independent of his acts and not flow- 
ing therefrom, and not reasonable in the nature of things to 
be contemplated or foreseen by him, and produced the injury, it 
is the dominant cause. 

If the original negligence is of a character which, ac- 

cording to the usual experience of mankind, is liable to invite 

or induce the intervention of some subsequent cause, the inter- 
vening cause will not excuse it, and the subsequent mischief 
will be held to be the result of the original negligence. 

A cause of an injury may be the proximate cause 
notwithstanding it acted through successive instruments or a 
series of events, if the instruments or events were combined in 
one continuous chain or train through which the force of the 
cause operated to produce the disaster. . 

5. Trial. The proper method of presenting a case to the jury 
is a clear and concise statement by the court of those issues which 
find support in the evidence and not by substantially copying the 
pleadings of the parties and if, by doing the latter, it results 
in prejudice to the complaining party it is a sufficient ground 
for reversal. , : 

6. Pleading. The office of the ad damnum in a pleading is to 
fix the amount beyond which a party may not recover on the 
trial of his action. 

7, Trial. It is the duty of the trial court to present to the jury 
those issues which are raised by the pleadings and which find 
support in the evidence. 

8. Death: Damages. In an action brought by a persona] repre- 
sentative in behalf of statutory beneficiaries to recover damages 
for the death caused by the wrongful act of the defendant, 
recovery must be measured by the pecuniary loss suffered by 
the beneficiaries by being deprived of what they would have 
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received from the earnings of the injured party from the date 

of his ean had he lived out his full expectancy. 

We are required by our law to restrict the 
recovery to the pecuniary value lost to the family. This, 
however, is not necessarily limited to the dollars and cents which 
the deceased would probably have expended upon his family if 
he had lived. Care and maintenance of children mean more than 
this. The jury may properly consider his services in the super- 
intendence and attention to, and care of, his family and the 
education of his children. 

10. Trial. The charge of the trial court to the jury should be con- 
fined to the issues presented by the pleadings and supported 
by the evidence. 

11. Trial: Damages. It is always the duty of the court to in- 
struct the jury as to the proper basis upon which damages are 
to be estimated. The jury should be fully and fairly informed 
as to the various items or elements of damage which they 
should take into consideration in arriving at their verdict, other- 
wise the jury may be confused and misled. 

12. Death: Damages. Medical or funeral expenses resulting from 
a wrongful death are recoverable as damages in an action under 
sections 30-809 and 30-810, R. R. S. 1943, when the beneficiaries 
for whom the action is being brought have paid or have legally 
obligated themselves to pay such expenses and may be recovered 
in a separate cause of action. 

18. Evidence. Maps, drawings, and diagrams illustrating the scenes 
of.a transaction and the relative location of objects, if shown to 
be reasonably accurate and correct, are admissible in evidence. 


AppeaL from the district court for Saunders County: 
Harry D. Lanpvis, JuDGE. Reversed and remanded with 
directions for a new trial. 


Howard V. Kanouff and Schaper & Schaper, for ap- 
pellant. 


Pilcher, Haney & Howard, for appellee. 


Heard before Srmmons, C. J., CARTER, Mressmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


WENKE, J. 

This appeal from the district court for Saunders 
County involves an action based on the alleged wrong- 
ful death of Russell K. Kroeger. It was brought by 
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Mildred B. Kroeger, administratrix of decedent’s estate, 
for the benefit of his widow and 5-year-old daughter as 
next of kin. Plaintiff recovered a verdict of $37,725 
against defendant Karl Safranek and judgment was en- 
tered thereon. Defendant Safranek thereupon filed a 
motion for new trial and perfected this appeal from the 
overruling thereof. 

Decedent was an employee of Prucka Transportation, 
Inc., a corporation, and, at the time of his death, was 
acting within the scope of that employment. In view 
thereof the employer has paid the widow workmen’s 
compensation benefits and is entitled to be subrogated to 
any recovery by appellee to the extent of such payments. 
It was for that reason made a party defendant in this 
action. 

The accident, which resulted in the death of Russell 
K. Kroeger, happened about 11 p. m. on Thursday, July 
23, 1953, on U. S. Highway No. 30-A, also identified as 
State Highway No. 92, at a point in Saunders County 
that is about 7144 miles west of Wahoo, Nebraska. It 
occurred when the trailer of a tractor-trailer unit owned 
and being driven east on U. S. Highway No. 30-A by 
appellant collided with the tractor of a tractor-trailer 
unit being driven west on this same highway by decedent 
for Prucka Transportation, Inc. We shall hereinafter 
refer to these trucking units as either the appellant’s 
truck or the Prucka truck. From the evidence adduced 
the jury could properly find that the impact occurred 
north of the marked center line of the paved highway; 
that it was occasioned by the weaving of the front end of 
the trailer of appellant’s truck north across the center 
line and into the left side or front fender and wheel of the 
tractor of the Prucka truck; that the Prucka truck was, 
at that time, being driven by decedent west in the north 
lane for westbound traffic; that the initial blow caused 
the back end of appellant’s trailer to whip to the north; 
and that as a result the back end thereof also hit the 
tractor of the Prucka truck and resulted in the driver 
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thereof losing control. The Prucka truck, subsequent 
to the collision, ended up in a cornfield to the south 
of the highway. When stopped it was facing southwest. 

The foregoing is a general picture of when, where, 
and how the accident happened. We shall discuss some 
of the evidence in more detail in connection with the 
errors assigned. It is true appellant testified the colli- 
sion occurred south of the center line of the highway 
but, since appellee obtained a verdict, we must accept, as 
established, the facts most favorable to her. 

Appellant contends decedent’s walking into the wires 
of a power line and being electrocuted was such an 
efficient intervening cause that it can be said, as a mat- 
ter of law, that any negligence of the appellant, even 
though established, could not be and was not the proxi- 
mate cause of decedent’s death. He also contends that, 
in any event, decedent’s death by electrocution was not 
a natural, probable, reasonable, and proximate conse- 
quence of any act on his part nor reasonably, in the 
nature of things, to be contemplated or foreseen by him. 

There was an electric power line located just south 
of the highway at the point where the accident hap- 
pened. It ran parallel with the highway and was lo- 
cated some four or five rows out in the cornfield. .This 
cornfield was located just south of the highway and ad- 
jacent thereto. The Prucka truck, in leaving the high- 
way and entering this cornfield, broke off a pole sup- 
porting this power line. The breaking of the pole left 
some 5 or 6 feet of the upper end thereof attached to 
the power line wires by insulators, neither of the wires 
having been broken by the impact. The weight of this 
piece of pole, together with the wires, caused the power 
line to sag. It sagged into the tops of the corn. After 
the truck he was driving had stopped the decedent got 
out on the left side of the cab and, with the aid of a 
flashlight, started for the highway. He first walked 
around the front of the truck and then headed straight 
north, the highway at this point running east and west. 
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As he came to where the wires were hanging in the 
corn he went down. Whether he fell or came directly 
in contact with a wire and was knocked down is not 
shown. However, he ended up lying on the ground 
with his body across one wire, the other suspended 
some 4 feet above him. He was in this position a con- 
siderable length of time before he could be moved. His 
death was caused by electrocution. 

“Proximate cause, as used in the law of negligence, 
is that cause which is a natural and continuous se- 
quence, unbroken by any efficient intervening cause, 
produces the injury, and without which the accident 
could not have happened.” Anderson v. Byrd, 133 Neb. 
483, 275 N. W. 825. See, also, Danielsen v. Eickhoff, 
159 Neb. 374, 66 N. W. 2d 913. 

“A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; and 
where some new efficient cause intervenes, not set in 
motion by him, and not connected with but independent 
of his acts and not flowing therefrom, and not reason- 
ably in the nature of things to be contemplated or fore- 
seen by him, and produced the injury, it is the dominant 
cause.” Driekosen v. Black, Sivalls & Bryson, 158 Neb. 
531, 64 N. W. 2d 88. See, also, Johnson v. City of Omaha, 
108 Neb. 481, 188 N. W. 122. 

“‘An injury that could not have been foreseen or 
reasonably anticipated as the probable result of the 
negligence is not actionable, nor is an injury that is 
not the natural consequence of the negligence complained 
of, and would not have resulted from it, but for the inter- 
position of some new, independent cause that could not 
have been anticipated.’ Chicago, St. P., M. & O. R. Co. 
v. Elliott, 5 C. C. A. 347.” Johnson v. City of Omaha, 
supra. 

“If the original negligence is of a character which, 
according to the usual experience of mankind, is liable 
to invite or induce the interventon of some subsequent 
cause, the intervening cause will not excuse it, and the 
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subsequent mischief will be held to be the result of the 
original negligence.” Driekosen v. Black, Sivalls & 
Bryson, supra. 

“A cause of an injury may be the proximate cause 
notwithstanding it acted through successive instruments 
or a series of events, if the instruments or events were 
combined in one continuous chain or train through which 
the force of the cause operated to produce the disaster.” 
38 Am. Jur., Negligence, § 56, p. 705. 

We think the collision of the two trucks on the highway 
set in motion a series of events, which included the 
breaking of the pole and the sagging of the power line 
wires, which combined in one continuous chain or train 
through which that force operated to produce the dis- 
aster. We do not think decedent’s getting out of the 
cab and starting for the highway was such an efficient 
intervening cause as to absolutely defeat any right to 
recover. We do think it presented a question of fact as to 
whether or not, by his action, decedent was guilty of 
contributory negligence, and if so, the extent thereof. 
That issue was presented to the jury. 

A comparable situation is found in the case of Arnold 
v. Northern States Power Co., 209 Minn. 551, 297 N. W. 
182, wherein the court held the continuous sequence of 
events so put in motion was in no way interrupted. We 
’ think that is true here. Under the circumstances here 
disclosed we think a jury could properly find the accident 
was caused by appellant’s negligence and that the ensu- 
ing death of the driver of the Prucka truck was a natural, 
probable, and reasonable consequence thereof. 

Complaint is made of the court’s instruction No.1. In 
this regard we have said: 

“This court has frequently criticized the practice of 
copying the pleadings as a method of stating the issues 
to a jury and where they contain allegations not sup- 
ported by evidence it may be reversible error to include 
such allegations in defining the issues if the reviewing 
court is satisfied that the jury may have been misled 
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thereby. See Hutchinson v. Western Bridge & Con- 
struction Co., 97 Neb. 439, 150 N. W. 193; McClelland 
v. Interstate Transit Lines, 139 Neb. 146, 296 N. W. 757. 
However, the fact that the court copied the pleadings in 
presenting the case to the jury is not alone sufficient to 
cause a reversal unless it can be said that the complain- 
ing party was prejudiced thereby. See Scott v. New 
England Mutual Life Insurance Co., 128 Neb. 867, 260 
N. W. 377; Merritt v. Ash Grove Lime & Portland 
Cement Co., 136 Neb. 52, 285 N. W. 97.” Franks v. 
Jirdon, 146 Neb. 585, 20 N. W. 2d 597. 

“The proper method of presenting a case to the jury 
is a clear and concise statement by the court of those 
issues which find support in the evidence and not by 
substantially copying the pleadings of the parties and 
if, by doing the latter, it results in prejudice to the com- 
plaining party it is a sufficient ground for reversal.” 
Snyder v. Farmers Irr. Dist., 157 Neb. 771, 61 N. W. 2d 
557. 

Appellant complains of the fact that the trial court, 
without any request therefor on the part of appellee, 
increased the amount appellee sought to recover on her 
first cause of action from $119,748.34 to $144,643 and 
changed the facts alleged as the basis therefor. In her 
petition appellee alleged: “That prior to the accident, 
plaintiff’s decedent was an able bodied and gainfully 
employed truck driver earning an average weekly 
wage of $119.00. That decedent was twenty-nine years 
of age at the time of said accident and had a normal life 
expectancy of thirty-eight years; that decedent’s widow 
is thirty-one years of age and his minor child, Diane 
Susan, is five years of age. That at the time of his 
death, decedent was living at home with his wife and 
child and was the sole and only support of his family; 
and that due to the negligence of the defendant Safranek, 
plaintiff has been deprived of decedent’s support of the 
value of $6,188.00 per year for thirty-eight years, or 
$235,144.00; that the present value of said sum is $119,- 
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748.34. That by reason of the foregoing, plaintiff has 
suffered damages on her First Cause of Action in the 
amount of $119,748.34. * * * WHEREFORE, plaintiff 
prays for judgment against the defendant Karl Safranek 
in the sum of $119,748.34 on her First Cause of Action, 
* e DD 

In its instruction No. 1 the court informed the jury: 
“That prior to the accident plaintiffs decedent was an 
able bodied and gainfully employed truck driver earn- 
ing an average weekly wage of $122.00. That decedent 
was twenty-nine years of age at the time of said acci- 
dent and had a normal life expectancy of thirty-eight 
years; that decedent’s widow is thirty-one years of age 
and his minor child, Diane Susan, is five years of age. 
That at the time of his death, decedent was living at 
home with his wife and child and was the sole and only 
support of his family; and that due to the negligence of 
the defendant Safranek, plaintiff has been deprived of 
decedent’s support of the value of $6,344.00 per year 
for thirty-eight years, or $241,072.00; that the present 
value of said sum is $144,643.00. That by reason of the 
foregoing, plaintiff has suffered damages on her first 
cause of action in the amount of $144,643.00. * * * 
WHEREFORE, plaintiff prays for judgment against the 
defendant Karl Safranek in the sum of $144,643.00 on 
her First Cause of Action, * * *.” 

The appellee and decedent were married on March 
31, 1947. After decedent got out of the service he at- 
tended college in California for about 2 years. During 
this time he worked as registrar for.the school he was at- 
tending. He worked as registrar during the day and at- 
tended classes at night. As registrar he received $320 
amonth. His father, a farmer who lived near Benning- 
ton, Nebraska, became ill, suffering from cancer. The 
family thereupon requested decedent to come home. In 
response to this request decedent, together with his 
family consisting of his wife and daughter, Diane Susan, 
born February 10, 1948, returned to the parental home. 
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He returned in the early part of 1949 and remained there 
until after his father died in January 1951. During 
this time decedent and his family received their board 
and room together with some money. Neither the value 
of the board and room nor the amount of the money 
received is shown. After his father’s death decedent 
worked for the Kirby Company in Omaha as a book- 
keeper. He worked at this line for about 2 years earn- 
ing a net of $75 a week. In May 1953 he obtained the 
employment he was engaged in when he was killed. 
He was an over-the-road truck driver. During the period 
of this employment he averaged $122 a week during the 
7 weeks he worked full time. 

“The office of the ad damnum in a pleading is to fix 
the amount beyond which a party may not recover on 
the trial of his action. Cole v. Hayes, 78 Me. 539, 7A. 
391; Karnuff v. Kelch, 69 N. J.. Law 499, 55 A. 163; Vin- 
cent v. Mutual Reserve Fund Life Assn., 75 Conn. 650, 
55 A. 177. 

“The general rule is that an amendment may be made 
to a pleading which does not change the issues nor 
affect the quantum of proof as to a material fact at any 
stage of the proceedings. Miller Rubber Products Co. 
v. Anderson, 123 Neb. 247, 242 N. W. 449; Robinson 
Outdoor Advertising Co. v. Wendelin Baking Co., 145 
Neb. 112, 15 N. W. 2d 388. 

“No good reason is apparent why this rule should not 
apply to the ad damnum as well as any other part of a 
petition.” Gable v. Pathfinder Irr. Dist., 159 Neb. 778, 
68 N. W. 2d 500. 

In the instant case no request for such amendment 
appears to have been made. In the absence thereof we 
do not think the court should have made such a ma- 
terial change in the amount sought to be recovered. 
This is particularly true in this case because the change 
made is based on the highest earnings shown, which had 
continued over only a very short period of time con- 
sidering his probable lifetime expectancy. 
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Appellant complains because the court submitted speed 
as a basis for negligence. In this respect instruction No. 
1 submitted this issue as follows: ‘“(e) In driving his 
vehicle at an excessive rate of speed. (f) In driving his 
vehicle at a rate of speed greater than was reasonable 
and prudent having regard for the tendency of his 
tractor and empty trailer to swerve from side to side 
at such speed and thereby create a hazard on said high- 
way.” 

There is evidence that appellant was driving his truck 
between 48 and 50 miles an hour at the time of the 
accident.. This was not in violation of the statutory 
maximum. See § 39-7,108, R. R. S. 1943. There is 
evidence that appellant’s trailer was swaying or weav- 
ing from side to side, that is, it would from time to 
time sway or weave to the edge of the pavement and 
onto the curb and then sway or weave back across the 
center line of the highway. 

“It is the duty of the trial court to present to the 
jury those issues which are raised by the pleadings and 
which find support in the evidence.” Oliver v. Oliver, 
159 Neb. 218, 66 N. W. 2d 420. 

“In stating the issues to the jury it is error, which 
may be prejudicial, for the trial court to include alle- 
gations of which there is no proof.” Oliver v. Oliver, 
supra. See, also, Weisenmiller v. Nestor, 154 Neb. 839, 
49 N. W. 2d 679; Simcho v. Omaha & C. B. St. Ry. Co., 
150 Neb. 634, 35 N. W. 2d 501; Styskal v. Brickey, 158 
Neb. 208, 62 N. W. 2d 854. 

It seems to us the allegations of (e) of instruction No. 
1 could, when considered in connection with instruc- 
tion No. 8, have been interpreted as relating to the 
maximum lawful speed of 50 miles per hour. There is 
no proof that appellant was driving his truck in excess 
of that limit. The allegations of (f), considering our 
statement of what the evidence shows as to the trailer 
of appellant’s truck, was properly submitted in view of 
the following provision of the statute relating thereto. 
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The statute, in this respect, provides: ‘No person shall 
drive a vehicle on a highway at a speed greater than 
is reasonable and prudent under the conditions then 
existing.” § 39-7,108, R. R. S. 1943. 

Appellant further complains of instruction No. 1 con- 
-taining the allegation, also found in appellee’s petition, 
that decedent was caused “to suffer an excruciating 
death by electrocution.” The ground for this com- 
plaint is that the nature of decedent’s death could, in no 
manner, be a basis for any rights appellee might have 
and that its only effect could be to inflame the minds of 
the jury and thus gain their sympathy. 

We held in Hindmarsh v. Sulpho Saline Bath Co., 
108 Neb. 168, 187 N. W. 806, that: ‘“* * * in the action 
brought by the personal representative, in behalf of 
the statutory beneficiaries, to recover damages for the 
death caused by the wrongful act of the defendant, the 
recovery must be measured by the pecuniary loss suf- 
fered by those beneficiaries by being deprived of what 
they would have received from the earnings of the 
injured party from the date of his death, had he lived 
out his full expectancy.” 

And, in O’Grady v. Union Stock Yards Co., 90 Neb. 
138, 132 N. W. 938, we held: “We are required by our 
law to restrict the recovery to the pecuniary value lost 
to the family.” 

Thus any pain or suffering endured by the decedent 
is not an element upon which appellee can herein base 
any recovery and it was error for the court to include 
the allegatjons in its instructions. In this regard we 
have not overlookd that the court advised the jury that 
recovery “is limited to the monetary loss suffered by 
the widow and the child and that alone.” Such ad- 
monition does not necessarily cure any and all ill ef- 
fects that might result from the language used. 

Further is the fact that no evidence was introduced 
to support this allegation. We have often said: “ ‘The 
instructions of the court should direct the attention of 


Vou. 161] SEPTEMBER TERM, 1955 193 


Kroeger v. Safranek 


_the jury only to the facts in support of which evidence 
has been introduced upon the trial. * * *.2 Mannion v. 
Talboy, 76 Neb. 570.” Trute v. Holden, 118 Neb. 449, 
225 N. W. 238. See, also, Fick v. Herman, 159 Neb. 758, 
68 N. W. 2d 622; Allen v. Clark, 148 Neb. 627, 28 N. W. 
2d 439. 

Appellant also complains of the fact that the court in 
its instruction No. 14, which relates to informing the 
jury about assessing the amount appellee could re- 
cover, if they found she was entitled to do so, and what 
it could consider in arriving thereat, included the fol- 
lowing: ‘* * * value of services according to their 
worth in money, during the period that probably would 
have been the lifetime of Russell K. Kroeger.” The 
basis for the complaint is that no claim was made there- 
for in appellee’s petition nor proof offered in regard 
thereto. 

That the value of services to one’s family may be 
recovered in this type of action has long been recog- 
nized by the holdings of this court. As stated in O’Grady 
v. Union Stock Yards Co., supra: “We are required by 
our law to restrict the recovery to the pecuniary value 
lost to the family. This, however, is not necessarily 
limited to the dollars and cents which the deceased 
would probably have expended upon his family if he 
had lived. Care and maintenance of children mean 
more than this. The jury may properly consider ‘his 
services * * * in the superintendence and attention to, 
and care of, his family and the education of his children.’ 
Chicago, R. I. & P. R. Co. v. Zernecke, 59 Neb. 689.” 
See, also, Pricer v. Lincoln Gas & Electric Light Co., 
111 Neb. 209, 196 N. W. 150. 

In this regard we have said: 

“The law does not provide any positive, definite math- 
ematical formula or legal rule by which a jury shall 
fix the pecuniary loss suffered in the death of the 
head of a family.” Tate v. Barry, 144 Neb. 517, 13 N. 
W. 2d 879. © 
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““A presumption of pecuniary loss exists in favor of 
one legally entitled to service or support from one 
killed by the wrongful or negligent act of another.’ 
Killion v. Dinklage, 121 Neb. 322, 236 N. W. 757.” Tate 
v. Barry, supra. 

And in Moses v. Mathews, 95 Neb. 672, 146 N. W. 
920, Ann. Cas. 1915A 698, we said: “In an action to 
recover for the loss to a husband of the services of a 
wife, it is not essential that the exact money value 
per day, week or month, of her services be proved with 
mathematical certainty. If the wife is able to perform 
ordinary household duties, the lack of such services 
constitutes an element of damages. Ordinarily, the mat- 
ter must be left to the good judgment and ordinary com- 
mon sense of the jurors, considering the circumstances 
of each case, and, unless the verdict is manifestly un- 
just and excessive, it will not be disturbed on appeal.” 
See, also, Chicago, R. I. & P. Ry. Co. v. Zernecke, 59 
Neb. 689, 82 N. W. 26, 55 L. R. A. 610. 

Appellee did not make any claim in her pleadings 
for such services nor was any evidence introduced at 
the trial in regard thereto. The only claim made was 
that his death deprived them of decedent’s support. In 
this respect the evidence shows the decedent always lived 
with his family from the time of the marriage and used 
whatever he earned in support thereof. 

As we have already stated herein, it is the duty of the 
trial court to present to the jury only those issues which 
are raised by the pleadings and which find support in 
the evidence adduced. “The charge of the trial court 
to the jury should be confined to the issues presented 
by the pleadings and supported by evidence.” Perrine 
v. Hokser, 158 Neb. 190, 62 N. W. 2d 677. Consequently 
it would be error, which might be prejudicial, for the 
trial court to include an element of damage which is 
neither claimed nor proved. In Borcherding v. Eklund, 
156 Neb. 196, 55 N. W. 2d 643, we quoted, with approval, 
the following from 25 C. J. S., Damages, § 185, p. 890: 
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“Where the pleadings and evidence sufficiently raise 
such issue, the court in a personal injury case should 
properly instruct the jury concerning damages for loss 
of time or earnings.” 

And in Shiverick & Co. v. Gunning Co., 59 Neb. 73, 80 
N. W. 264, we held: “Instructions should not submit 
to the jury elements of damage not embraced within the 
evidence adduced on the trial.” See, also, Borcherding 
v. Eklund, supra. 

In the absence of claim therefor and proof of the ex- 
tent thereof we think it would be purely speculation 
and conjecture on the part of a jury to formulate any 
idea of the value of such services even though a pre- 
sumption of pecuniary loss exists in favor of those legal- 
ly entitled to such service and although the exact money 
value per day, week, or month for such services need 
not be proved with mathematical certainty. 

Appellant contends the court, in its instruction No. 
16, which is an instruction on how to compute damages, 
completely ignored advising the jury that in computing 
the present worth of the financial benefits that would, 
with reasonable certainty, have resulted to appellee and 
her child, of the fact that the amount upon which such 
determination must be made to depend is the amount 
of decedent’s earnings it found he would, had he lived, 
have, with reasonable certainty, contributed to their 
support and not, as the court therein stated, to “the 
probable income that the deceased would have earned.” 

In this regard we have said: “The personal repre- 
sentative is entitled to recover for the widow and next 
of kin, in the statutory action for wrongfully causing 
death, the pecuniary loss suffered by them by reason of 
their being deprived of what they would have received 
from the earnings of the injured party, from the time of 
his death, during the period that he would have lived, 
had he lived out his entire expectancy.” Hindmarsh v. 
Sulpho Saline Bath Co., supra. 

It is true that instruction No. 14 given by the court 
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includes this limitation. However, we very much doubt 
if the two instructions can be read together and be said 
to properly inform the jury of this limitation. Since 
the case must be sent back for a new trial because of 
other errors which occurred we do not think a further 
discussion thereof is necessary as instruction No. 16 
can then be corrected by the trial court. It is sufficient 
to say: “It is always the duty of the court to instruct 
the jury as to the proper basis upon which damages are 
to be estimated. The jury should be fully and fairly in- 
formed as to the various items or elements of damage 
which they should take into consideration in arriving 
at their verdict, otherwise the jury may be confused and 
misled.” Linch v. Hartford Fire Ins. Co., 138 Neb. 110, 
292 N. W. 27, 129 A. L. R. 1063, 

We have not overlooked the fact that appellee testified 
that decedent brought home all the money he earned 
and that it was all used for the support of the family. 
Regardless of this testimony it was still the duty of the 
court, in telling the jury how to compute the present 
worth of the financial benefits that would, with reason- 
able certainty, have resulted to the appellee and her 
daughter from the continued life of decedent, to state 
it correctly and to include therein a limitation of his 
earnings to what it found he would, with reasonable 
certainty, have contributed to their support. 

Appellant further complains of instruction No. 16 be- 
cause it does not require the jury to consider the age, 
appearance, and health of the child in determining the 
present worth of any financial benefits which would 
accrue to her. In this respect it does limit the amount 
of any benefits accruing to her by advising the jury 
they would not be available to her after she had reached 
the age of 21. We think, under the circumstances here 
shown as to her life expectancy, that this was a suffi- 
cient limitation and properly presented and limited the 
issue as to appellee’s right to recover for her daughter. 

Appellant complains the court erred in submitting 
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funeral and burial expenses as an element of recovery 
and, if recoverable, by permitting their recovery in a 
separate action. He urges that our wrongful death stat- 
utes, sections 30-809 and 30-810, R. R. S. 1943, provide 
for but one action for the pecuniary loss for the widow 
or widower and next of kin. Section 30-810, R. R. S. 
1943, provides, insofar as here material, that: “The ver- 
dict or judgment should be for the amount of damages 
which the persons in whose behalf the action is brought 
have sustained.” 

Under this language we think that recovery may be 
had in such a case for medical and funeral expenses 
which have been paid by the beneficiaries for whom the 
action is brought, or for which they are legally liable. 
See Killion v. Dinklage, 121 Neb. 322, 236 N. W. 757, for a 
discussion of this question and a review of the holdings 
of other courts of this country in regard thereto. 

As stated in Annotation, 94 A. L. R. 441: “But in a 
large majority of the states in which the question has 
arisen it is held that funeral expenses are recoverable 
as damages in an action for death by wrongful act, when 
the plaintiff has paid or has rendered himself legally 
liable to pay the funeral expenses of the deceased. The 
ground for this holding is that the funeral expenses are a 
direct result of the wrongful death, and, as a matter of 
justice should be considered as an item of damages suf- 
fered by the person liable to pay them.” 

In allowing their recovery we think it proper and best 
to do so in a separate cause of action. The reason for 
our so holding is that if recovery therefor is allowed 
by the jury the amount of such recovery will be known 
and it can then be distributed to the beneficiaries who 
have paid them or are legally liable for their payment. 

Appellant complains of the court’s refusing to admit 
in evidence exhibits Nos. 25, 26, and 27. The foregoing 
exhibits were offered in evidence as schematic drawings 
of two semitrailers and tractors of the dimension of the 
ones decedent and appellant were driving, as shown by 
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the evidence. It shows them colliding on the highway 
in the positions as testified to by witnesses for both 
sides. They are drawn to scale. 

As stated in 20 Am. Jur., Evidence, § 739, p. 616: 
“It is a well-established rule, applied in everyday prac- 
tice in courts, that maps, drawings, and diagrams illu- 
strating the scenes of a transaction and the relative lo- 
cation of objects, if shown to be reasonably accurate and 
correct, are admissible in evidence, in order to enable 
the court or jury to understand and apply the estab- 
lished facts to the particular case. The use of such things 
as testimony of the objects represented rests funda- 
mentally upon the theory that they represent a method 
of pictorial communication of a qualified witness which 
he may use instead of, or in addition to, some other 
method. Evidence of this character is helpful in aiding 
the jury to visualize the objects and scenes in the action.” 

We think these exhibits should have been admitted. 

Appellant also complains of the court’s instruction 
No. 5. We think this instruction was in error insofar 
as it referred to “the defendant having alleged in his 
answer that the proximate cause of the accident was neg- 
ligence on the part of the plaintiff, * * *.” It should have 
been plaintiff's decedent. 

Appellant also complains of instruction No. 5 be- 
cause it does not specifically inform the jury that appel- 
lant’s burden of proving negligence on the part of dece- 
dent arises only in connection with appellant’s defense 
of contributory negligence. 

“Instructions given to a jury must be construed to- 
gether and if, when considered as a whole, they prop- 
erly state the law it is sufficient.” Shiers v. Cowgill, 
157 Neb. 265, 59 N. W. 2d 407. See, also, Bolio v. 
Scholting, 152 Neb. 588, 41 N. W. 2d 913. 

While instruction No. 5 should have more definitely 
related appellant’s burden in this regard to his defense 
of contributory negligence, we think, when the instruc- 
tions relating to contributory negligence as a defense 
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are considered as a whole, that the jury could not pos- 
sibly have been misled as to what instruction No. 5 
related. . 

Appellant complains of the trial court’s denial of his 
request: “* * * to state to the jury that Prucka Trans- 
portation Company, although named as a defendant, 
would pay no part—that is, would be liable for no part of 
any judgment rendered in this case; * * *.” 

As a basis for this request is the claim that the local 
newspapers published the fact that Prucka Transporta- 
tion, Inc., was made a party defendant in this action and 
because thereof the jury might have thought it would be 
liable for part of the judgment. 

There is no proof of any kind to support this con- 
tention. It is true that the company was made a party 
defendant for the reasons hereinbefore set forth. Dur- 
ing the trial the evidence adduced established the rela- 
tionship between it and decedent as that of employer 
and employee and that decedent was killed while so en- 
gaged. However, the court’s instructions did not, in 
any manner, refer to the company as a defendant or 
that it could in any way be held liable. Consequently 
we do not find error occurred in the overruling of appel- 
lant’s request. In order to sustain it we would have to 
assume the jury did not follow the court’s instructions 
but went outside of the scope thereof in ea its 
verdict. That we cannot do. 

While some of the errors herein found to have oc- 
curred might not, in and of themselves, be of such char- 
acter as to require a reversal, we find, however, that 
because thereof appellant did not have a fair trial. We 
therefore reverse the judgment of the district court and 
remand the cause with directions that appellant be 
granted a new trial. 

REVERSED AND REMANDED WITH 
DIRECTIONS FOR A NEW TRIAL. 
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Mary ZENKER, APPELLANT, Vv. WILLIAM M. ZENKER, 


APPELLEE. 
72 N. W. 2d 809 


Filed November 4, 1955. No. 38769. 


1. Appeal and Error. This court will take judicial notice of the 
fact that the bill of exceptions was not settled within the time 
provided by statute, and therefore cannot be considered on 
appeal. 

In the absence of a bill of exceptions it will be pre- 

sumed that issues of fact presented by the pleadings were estab- 

lished by the evidence, that they were correctly decided, and 
that the only issue remaining for this court is the sufficiency of 
the pleadings to support the judgment. 

Divorce. Jurisdiction to grant a divorce depends upon the 

domicile of at least one of the parties being in the state of 

the forum and a procedural due process over the person of the 
defendant. If either is lacking, the court has no power to act. 

An appearance in a divorce suit cannot give validity 

to a divorce decree where the court does not have jurisdiction 

of the subject matter, to-wit, an actual domicile of one of the 
parties within the jurisdiction of the court. 


In a suit for a divorce, jurisdiction of the subject 
matter and of the person of the defendant must both exist. 
Proof of one does not supply a defect in the other. 


6. Divorce: Constitutional Law. A judgment refusing to accord 
full faith and credit to the divorce decree of a sister state, on 
the ground that no bona fide domicile was acquired there, does 
not offend the full faith and credit clause of the federal Con- 
stitution where it appears that proper weight was given to the 
claims of power by the court of the sister state; that the bur- 
den of disproving a bona fide domicile in the sister state was 
properly placed upon the party challenging the validity of the 
divorce decree; that such issue of fact was determined by 
appropriate legal procedure; and that the finding as to the 
absence of a bona fide domicile in the sister state is amply 
supported by the evidence. This is so even if in the record of 
the court rendering the divorce decree in the sister state there 
is warrant for its finding that it had jurisdiction. 

7. Constitutional Law: Judgments. The full faith and credit 
clause of the federal Constitution does not operate to make a 
judgment of a sister state a judgment in this state except where 
it can be shown that the court purporting to render the original 
judgment had the necessary jurisdiction to decide it on the 
merits. The presumption is that the foreign decree, when 


co 


VoL. 161] SEPTEMBER TERM, 1955 201 


Zenker v. Zenker 


rendered by a court of general jurisdiction, is valid. 

8. Divorce: Domicile. Where the record establishes that a bona 
fide domicile in the state in which a decree of divorce is ob- 
tained did not exist, and the service of summons personally on 
the defendant was obtained by fraud, the court did not obtain 
jurisdiction of the subject matter or of the person, and the court 
is without authority to enter a decree which is entitled to full 
faith and credit in this state. 

9. Judgments: Estoppel. In a proper case, a party may be es- 
topped from collaterally attacking a void judgment induced by 
his own fraudulent conduct. Such an estoppel may be asserted 
only by the party injured and those in privity with him. 

10. Judgments. A judgment rendered by a court that did not 
have jurisdiction of the subject matter, or of the person, is not 
res judicata of any issue purported to have been raised therein, 
and it is subject to collateral attack. , 

11. Process, Personal service of summons, if procured by fraud, 
trickery, or artifice is not sufficient to give a court jurisdiction 
over the person thus served. A service of summons upon him 
through such improper means is invalid. 

12. Divorce: Domicile. The right of the state of the actual domi- 
cile of the parties to contro] the marital] status and domestic 
relations of its own inhabitants has precedence over the at- 
tempt of any other state to interfere therewith, except where 
jurisdictional ‘requirements have actually been met and the 
court has thereby acquired power to act. 

18. Courts. Consent of the parties does not confer jurisdiction of 
the subject matter upon a court which it otherwise does not 
have. 

14. Constitutional Law: Judgments. The final determination of the 
question as to whether or not a foreign judgment must be given 
full faith and credit under Article IV, section 1, Constitution | 
of the United States, rests with the Supreme Court of the 
United States. 


AppeaL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Affirmed. 

Halligan & Mullikin, for appellant. 

E. H. Evans and Richard W. Satterfield, for appellee. 


Heard before Srmumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CarTER, J. 
The plaintiff brings this action to secure the regis- 
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tration of a judgment obtained against the defendant 
in the district court for Denver County, Colorado, in 
the judgment record of the district court for Lincoln 
County, Nebraska, and for an order declaring it to be 
a valid and proper judgment against the defendant and a 
lien upon property owned by him in Lincoln County. 
The trial court found that the Colorado court did not 
have jurisdiction to render a decree of divorce and the 
money judgment rendered in connection therewith, and 
dismissed the action. The plaintiff appeals. 

We are required to take notice of the fact that there 
is no proper bill of exceptions filed in this case. In 
this respect the record shows that plaintiff filed her 
notice of appeal on December 29, 1954. The initial 
period for reducing her exceptions to writing was 40 
days from the date notice of appeal was filed. § 25- 
1140, R. R. S. 1943. The trial court extended the time 
an additional 40 days pursuant to section 25-1140.07, 
R. R. S. 1943. No further extension of time was applied 
for or granted by the Supreme Court as authorized by 
section 25-1140.07, R. R. S. 1943. The time for reducing 
the exceptions to writing therefore expired on March 
19, 1955. Appellant had 10 days to serve the draft of 
the bill on the adverse party, as provided by section 
25-1140.03, R. R. S. 1943. This period ended on March 
29, 1955. The appellee then had 10 days to prepare 
proposed amendments and return the bill to the appel- 
lant, as authorized by section 25-1140.04, R. R. S. 1943. 
This period ended on April 8, 1955. The bill must be 
presented for settlement to the court, or the clerk of 
the district court in a proper case, within 10 days there- 
after. § 25-1140.05, R. R. S. 19438. This period ended 
on Monday, April 18, 1955. The bill was not settled 
until April 21, 1955. There is no authority for settling 
a bill of exceptions more than 110 days after the filing 
of notice of appeal when an extension of 40 days only 
has been obtained for the purpose of reducing the 
exceptions to writing. 
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In Gernandt v. Beckwith, 160 Neb. 719, 71 N. W. 2d 
303, this court stated: “This court will take judicial 
notice of the fact that the bill of exceptions was ‘not 
settled within the time provided by statute, and there- 
fore cannot be considered on this appeal.” See, also, 
Bednar v. Bednar, 146 Neb. 726, 21 N. W. 2d 438. We 
are compelled to hold that there is no bill of exceptions 
before us which can be considered on this appeal. 

In the absence of a bill of exceptions it will be pre- 
sumed that issues of fact presented by the pleadings 
were established by the evidence and that they were 
correctly decided. In such a situation the only issue 
that will be considered on appeal to this court is the 
sufficiency of the pleadings to support the judgment. 
Goger v. Voecks, 156 Neb. 696, 57 N. W. 2d 621; Ger- 
nandt v. Beckwith, supra. 

The petition alleges that in January 1952, the plain- 
tiff instituted an action in the district court for Denver 
County, Colorado, against the defendant, the object and 
prayer of which was to obtain a divorce and a proper 
division of the property owned by the parties. The peti- 
tion further alleges that personal service of summons 
was had on the defendant in Denver County, Colorado, 
but that defendant failed to appear, and on March 7, 
1952, an interlocutory decree was entered allowing 
_ plaintiff $145 per month as temporary alimony and $250 
as attorney’s fees. It is further alleged that, after proper 
notice to the defendant, a final hearing was held on 
November 19, 1952, at which a judgment was rendered 
against the defendant in the sum of $15,669.20, the 
amount the court found to. be plaintiff’s share of the 
jointly accumulated property. The judgment, a copy 
of which is attached to the petition, shows that de- 
fendant was served with summons but had not ap- 
peared or answered, that evidence was taken, and the 
judgment rendered. The prayer of the petition is that 
the court order the registration of this judgment in 
Lincoln County and that it be declared to be valid and 
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a lien on defendant’s property in that county. 

The answer alleges that plaintiff and defendant are 
husband and wife, that the decree of divorce and judg- 
ment procured in Colorado are null and void for the 
reason that plaintiff never acquired a bona fide domicile 
in Colorado, that plaintiff at the time of the commence- 
ment of the divorce proceeding in Colorado was domi- 
ciled in Lincoln County, Nebraska, and that the Colo- 
rado court therefore never obtained jurisdiction to grant 
a valid divorce in that state. The answer alleges fur- 
ther that the statutes of Colorado require a bona fide 
residence for at least one year in that state prior to 
the commencement of a divorce proceeding, that plain- 
tiff never had such a domicile in Colorado, and that the 
court in Colorado therefore never attained jurisdiction 
to hear and adjudicate plaintiff’s petition for a divorce. 
The defendant admits that he was personally served 
with summons in Denver County, Colorado, but alleges 
that such purported service was void for the reason 
that his temporary presence in Denver County was by 
reason of enticement thereto by the fraudulent repre- 
sentations of plaintiff that his presence there was re- 
quired to join in selling and conveying certain real 
estate in Denver when plaintiff had no intention of 
so doing, and that such representations were falsely 
made to procure the presence of the defendant in Denver 
County for the sole purpose of serving a summons upon 
him in an action already commenced and of which de- 
fendant had no previous knowledge. The answer al- 
leges that the Colorado court entered the decree and 
judgment on plaintiff’s evidence that she was domiciled 
in Colorado, which was false and fraudulent, and that, 
in fact, the Colorado court did not have jurisdiction of 
the subject matter nor of the person of the defendant. 
The prayer of the answer is that plaintifi’s action be 
dismissed, that the court deny registration of such pur- 
ported judgment, and that any registration theretofore 
made be held for naught. 
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In her reply the plaintiff alleges that defendant was 
personally served with summons in Denver County, 
Colorado, made no objection to the jurisdiction of that 
court, and is now estopped from challenging collater- 
ally the jurisdiction of the district court for Denver 
County, Colorado, to adjudicate the cause. 

The question of the right of a spouse to attack col- 
laterally a decree of divorce in a sister state was re- 
cently before this court in the case of Yost v. Yost, 
ante p. 164, 72 N. W. 2d 689. In that case we said: 
A judgment refusing to accord full faith and credit to 
the divorce decree of a sister state on the ground that 
no bona fide domicile was acquired there does not 
offend the full faith and credit clause of the federal 
Constitution where it appears that proper weight was 
given to the claims of power by the court of the sister 
state; that the burden of disproving a bona fide domi- 
cile in the sister state was properly placed upon the 
party challenging the validity of the divorce decree; 
that such issue of fact was determined by appropriate 
legal procedure; and that the finding as to the absence 
of a bona fide domicile in the sister state is amply sup- 
ported by the evidence. This is so even if in the record 
of the court rendering the divorce decree in the sister 
state there is warrant for its finding that it had juris- 
diction. See, also, Williams v. North Carolina, 325 U. 
S. 226, 65 S. Ct. 1092, 89 L. Ed. 1577, 157 A. L. R. 1366. 
In other words, a decree of divorce rendered in another 
state may be collaterally attacked by showing that the 
court was without jurisdiction, either of the subject 
matter of the suit or of the person of the defendant, 
without violating the full faith and credit clause of the 
federal Constitution. Lippincott v. Lippincott, 141 Neb. 
186, 3 N. W. 2d 207, 140 A. L. R. 901. 

There being no bill of exceptions which we can con- 
sider, it will be presumed that the issues of fact pre- 
sented by the defendant’s answer were established by 
the evidence. This being true, we are required to hold 
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that the evidence shows that plaintiff did not have a 
bona fide domicile in Colorado at the time she com- 
menced her suit for a divorce. 

The defendant admits by his answer and plaintiff 
alleges in her reply that personal service of summons 
was had on the defendant in Denver County, Colorado, 
and plaintiff alleges further that the defendant is now 
estopped from challenging collaterally the jurisdiction 
of the Colorado court to adjudicate the cause. It is 
not alleged in the pleadings that defendant made an 
appearance or in any manner contested the divorce pro- 
ceeding in Colorado. In fact, it is not alleged in the 
pleadings that defendant ever appeared or contested any 
proceeding in the Colorado court which brought about 
the judgment directly involved in this litigation. It is 
necessary, therefore, to determine the effect, if any, 
that the personal service of summons had on the de- 
fendant in Denver County, Colorado, had on the va- 
lidity of the divorce decree, and the necessity for giv- 
ing it full faith and credit in this state. 

We point out that the Nebraska Uniform Divorce 
Recognition Act provides in part: “A divorce from the 
bonds of matrimony obtained in another jurisdiction 
shall be of no force or effect in this state, if both par- 
ties to the marriage were domiciled in this state at the 
time the proceeding for the divorce was commenced.” 
§ 42-341, R. R. S. 1948. For the purposes of the present 
case we are required to hold that the allegation in the 
answer that the parties to the marriage were both 
domiciled in Nebraska when plaintiff commenced her 
suit in Colorado is sustained by the evidence. The 
public policy of this state is, as declared by the fore- 
going legislative enactment, that a foreign divorce will 
not be recognized if both parties to the marriage, as 
here found, are domiciled in this state at the time the 
proceeding for the foreign divorce was commenced. 
The question therefore is: Does the statute, section 
42-341, R. R. S. 1943, contravene the full faith and credit 
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clause of the federal Constitution in such a case as we 
have before us? 

In Williams v. North Carolina, supra, it was clearly 
recognized that jurisdiction over the marriage status 
depends upon the domicile of one of the parties being 
in the state where the divorce is granted, and that the 
full faith and credit clause does not require the state 
of original domicile to accept as conclusive the determin- 
ation of the court of the state granting the divorce that 
a change of domicile has been effected. This rule ap- 
pears to have been modified to some extent by later 
cases. We shall briefly consider some of these sub- 
sequent holdings. 

In Sherrer v. Sherrer, 334 U. S. 348, 68 S. Ct. 1087, 
92 L. Ed. 1429, 1 A. L. R. 2d 1355, it was held that full 
faith and credit must be given to a decree of divorce in 
a sister state where the defendant, on receiving notice 
by mail of the pendency of the suit, retained counsel, 
entered a general appearance, and filed an answer 
denying the allegations of the complaint, including those 
as to complainant’s domicile. The defendant appeared 
personally at the trial to testify with reference to the 
custody of the children. The divorce decree was held 
to be res judicata and that the full faith and credit 
clause outweighed the interest of the domiciliary state 
in the regulation of the marital relation of its citizens. 

In Coe v. Coe, 334 U. S. 378, 68 S. Ct. 1094, 92 L. Ed. 
1451, 1 A. L. R. 2d 1376, it was held that full faith and 
credit must be given to a decree of divorce in a sister 
state where the defendant wife filed an answer ad- 
mitting as true the allegations of the husband’s com- 
plaint as to his Nevada residence and filed a cross-com- 
plaint for a divorce. At the trial both parties appeared 
personally and were represented by counsel. The wife 
raised no question as to the husband’s domicile in 
Nevada. The decree of divorce was held to be res 
judicata and entitled to full faith and credit in the 
state in which the wife was domiciled. 
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In Johnson v. Muelberger, 340 U. S. 581, 71 S. Ct. 
474, 95 L. Ed. 552, the court held in a case where a 
defendant in a foreign divorce proceeding appeared and 
answered on the merits, and had full opportunity to 
contest the jurisdictional issues, that full faith and 
credit should be given to the foreign decree by the 
state of original domicile. In the opinion, however, 
the court said: “It is clear from the foregoing that, 
under our decisions, a state by virtue of the clause 
must give full faith and credit to an out-of-state di- 
vorce by barring either party to that divorce who has 
been personally served or who has entered a personal 
appearance from collaterally attacking the decree. Such 
an attack is barred where the party attacking would 
not be permitted to make a collateral attack in the 
courts of the granting state.” It will be noted that 
the holding that one personally served, but who did 
not otherwise appear, may not collaterally attack the 
decree in the state of the original domicile, goes beyond 
the facts in the case before the court. Whether or not 
personal service, without any appearance of any kind 
being made, is sufficient of itself to require full faith 
and credit by the state of original domicile was not the 
issue before the court. 

In Cook v. Cook, 342 U. S. 126, 72 S. Ct. 157, 96 L. Ed. 
146, the court said: “If the defendant spouse appeared 
in the Florida proceedings and contested the issue of 
the wife’s domicile (Sherrer v. Sherrer, 334 U. S. 343) 
or appeared and admitted her Florida domicile (Coe 
v. Coe, 334 U. S. 378) or was personally served in the 
divorce state (Johnson v. Muelberger, 340 U. S. 581, 
587), he would be barred from attacking the decree 
collaterally; and so would a stranger to the Florida pro- 
ceedings, such as respondent, unless Florida applies a 
less strict rule of res judicata to the second husband 
than it does to the first.” 

While it appears that the Supreme Court of the United 
States has not determined, since the second Williams 
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case at least, that personal service on a defendant with- 
in the jurisdiction of the court granting the foreign 
divorce is sufficient, of itself, to require full faith and 
credit, that result is plainly indicated by the foregoing 
cases. Consequently the rule as announced by the 
United States Supreme Court is: Even though the non- 
resident defendant in a divorce proceeding has not made 
a personal appearance, the divorce decree is entitled to 
full faith and credit where the defendant was person- 
ally served in the jurisdiction where the divorce was. 
granted. See, also, Sutton v. Leib, 342 U. S. 402, 72 
S. Ct. 398, 96 L. Ed. 448; Rice v. Rice, 336 U. S. 674, 
69 S. Ct. 751, 93 L. Ed. 957. 

We think it is clear therefore that the decree of di- 
vorce and the judgment growing out of it determining 
the property rights of the parties in their joint prop- 
erty, rendered in Colorado, is entitled to full faith and 
credit, under the present holding of the United States 
Supreme Court, unless the issue of fraud in procuring 
personal service of summons in Colorado is available 
to the defendant. 

The defendant alleges that the service of a summons’ 
on him personally in Denver County, Colorado, was 
void for the reason that his temporary presence there 
was due to his being enticed there by the fraudulent 
representations of the plaintiff that his presence was 
required to complete a sale and transfer of certain real 
property. He alleges that after being enticed within 
the jurisdiction of the court he was served with a sum- 
mons in a divorce suit already commenced and about 
which he had no knowledge. Under the state of the 
present record we are required to presume that evi- 
dence of these facts had support in the record and that 
they were properly decided by the trial court. The 
question presented is whether or not a finding that such 

allegations are true has the effect of invalidating the 
personal service and, if so, may it be used to collaterally 
attack the judgment in this state. 


210 NEBRASKA REPORTS [VoL. 161 


Zenker v. Zenker 


‘The general rule is: ‘Personal service of process, if 
procured by fraud, trickery, or artifice is not sufficient 
to give a court jurisdiction over the person thus served, 
and service will be set aside upon proper application. 
Relief is accorded in such cases not because, by reason 
of the fraud, the court did not get jurisdiction of the 
person of the defendant by the service, but on the ground 
that the court will not exercise its jurisdiction in favor 
of one who has obtained service of his summons by 
unlawful means. Thus, if a person resident outside the 
jurisdiction of the court and the reach of its process is 
inveigled, enticed, or induced, by any false representa- 
tion, deceitful contrivance, or wrongful device for which 
the plaintiff is responsible, to come within the jurisdic- 
tion of the court for the purpose of obtaining service 
of process on him in an action brought against him in 
such court, process served upon him through such im- 
proper means is invalid, and upon proof of such fact the 
court will, on motion, set it aside.” 42 Am. Jur., Pro- 
cess, § 35, p. 32. We are required to assume that the 
evidence sustains the finding of the trial court that 
service of personal summons in the Colorado court was 
fraudulently obtained. The issue is whether or not it 
is available to the defendant in this action. 

For many years it was generally held with the ap- 
proval of the Supreme Court of the United States that 
Article IV, section 1, Constitution of the United States, 
commonly called the full faith and credit clause, did 
not prevent the courts of the state of the marital do- 
micile from determining whether or not a bona fide 
domicile had been established in the state granting a 
divorce and, if not, that such state could properly re- 
fuse full faith and credit. The right of the state of the 
actual domicile of the parties to control the domestic 
relations of its own inhabitants was given precedence 
over the attempt of any other state to interfere there- 
with. The right of the state to regulate divorce, the 
care and custody of children of the marriage, the prop- 
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erty interests of the parties in their joint property, and 
its own interest in maintaining the dignity of the mar- 
riage relation and the resulting family ties, was held to 
be such that one or both of them could not go into 
another state and, by false evidence of domicile, pro- 
cure a decree which their own state was compelled to 
accept as valid. It stands to reason that if both parties 
were domiciled in Nebraska, neither could be domi- 
ciled in Colorado, and jurisdiction of the divorce suit 
could not exist in the latter state. Commencing with 
Davis v. Davis, 305 U. S. 32, 59 S. Ct. 3, 83 L. Ed. 26, 
118 A. L. R. 1518, and subsequently in the Sherrer, Coe, 
Johnson, and Cook cases herein cited, the long-estab- 
lished principle affirmed in the second Williams case 
was seriously undermined. This becomes a serious de- 
parture in view of the fact that the Supreme Court of 
the United States is the final arbiter to determine when 
full faith and credit must be accorded a judgment 
rendered by a sister state. 

The nature of a divorce proceeding becomes: of great 
importance in determining the questions here presented. 
It is not a transitory action in which a defendant may be 
sued in any jurisdiction in which personal service of 
process may be had upon him, It is in some respects 
sui generis. The jurisdiction of a court to decree a di- 
vorce is based on two fundamental considerations which 
must exist before it can lawfully act: (1) It must have 
before it a party who is actually domiciled within its 
jurisdiction; and (2) it must have jurisdiction of the de- 
fendant by procedural due process. If either of these 
primary elements of jurisdiction are absent it has no 
power to act and any order or decree entered is a nullity. 
It is fundamental, as we see it, that a void decree is 
void for all purposes and may be collaterally attacked. 
A void decree is not res judicata of anything. See State 
ex rel. Kennedy v. Broatch, 68 Neb. 687, 94 N. W. 1016, 
110 Am. S. R. 477, wherein we said: “A ‘right, ques- 
tion or fact’ distinctly put in issue and directly deter- 
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mined by a court of competent jurisdiction as a ground 
of recovery, can not be disputed in a subsequent suit 
between the same parties or their privies, * * *.” See, 
also, Russell v. Place, 94 U. S. 606, 24 L. Ed, 214. It is 
possible, of course, in a proper case, that one may estop 
himself and those in privity with him, from attacking 
a void decree resulting from his own fraud. 19 Am. 
Jur., Estoppel, § 77, p. 716; Simmons v. Simmons, 57 
App. D. C. 216, 19 F. 2d 690, 54 A. L. R. 75. But an 
estoppel of a party will not estop the state of the actual 
domicile of the parties from asserting the want of juris- 
diction of the sister state in entering the decree, when 
it undertakes to maintain the dignity of the marriage 
relation by prosecutions for bigamous or adulterous co- 
habitation. While service of summons personally on a 
defendant, or an appearance, or a contest of the issues, 
may constitute full compliance with procedural due 
process and give jurisdiction over the person, it cannot 
give jurisdiction of the subject matter to a court where 
domicile within the state is absolutely essential to its 
existence. The two jurisdictional elements are of equal 
rank and a compliance with one does not supply a defect 
in the other. We share the views of the court in Staedler 
‘v. Staedler, 6 N. J. 380, 78 A. 2d 896, 28 A. L. R. 2d 1291, 
wherein it is said: “Jurisdiction depends upon the ex- 
istence of basic facts and a bona fide finding that the 
necessary facts actually exist, and where they do not 
exist it cannot be conferred upon any court anywhere 
by consent of the parties or by fraud. It presupposes a 
bona fide examination by a court of competent jurisdic- 
tion of such facts before any judgment can be entered 
by such court.” 

In Shepherd v. Ward, 5 N. J. 92, 74 A. 2d 279, the court 
used the following language in dealing with a similar 
situation: ‘Matrimonial suits are in some respects sui 
generis. Their reflex consequences are rooted deeply 
in the home, in society and in human relations generally. 
They ought not be permitted to take on the aspects of 
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a game wherein wits, speed, daring and finesse prevail 
over elemental right and justice. Divorces and their 
incidents have become little less than a national scan- 
dal. The efforts of most of the states to maintain equi- 
librium in the marital status and responsibilities of their 
domiciliaries are shockingly thwarted by the liberal pro- 
visions of a few jurisdictions, known as ‘easy divorce’ 
states, and by the facility with which, under prevailing 
conditions, the laws of more conservative jurisdictions, 
such as our own state, are mocked. Let us consider the 
philosophy of the instant case:—The wife, without justi- 
fication, departs to another jurisdiction long enough to 
get a decree which by no skill or deception could be 
got here and forthwith returns with impudent effrontery 
to bring suit, relying upon the argument that the due 
faith and credit which are owing to the decree of an- 
other state should be linked with our own laws enacted 
to protect a deserving wife against an erring husband. 
Upon that reasoning she demands that the husband, hav- 
ing been wrongfully subjected to a broken home, shall 
further respond in considerable and continued mainte- 
nance payments. Thus, in absentia, one of our citizens, 
‘blameless by our standards, is gripped by the legal ma- 
chinery of a state where he never has been and never 
expects to be, against which and against the citizens of 
which he had never sinned, where he is not known, and 
therefore where the asset of a life well lived and of a 
merited place in the community loses its value. The 
suit is instituted in a far state, going to which on an 
errand of this sort would of itself be an unreasonable 
burden; but in addition the husband does not dare to 
appear there either in person or by attorney because in 
so doing he yields to the jurisdiction. The inequity 
‘and the iniquity of such a situation should, if possible, be 
relieved.” 

In the case before us, both of the primary elements 
of jurisdiction are, under the state of the record, con- 
clusively established to have been fraudulent. Domicile 
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in the state granting the divorce was established by false 
evidence on the part of the plaintiff. The service of sum- 
mons personally on the defendant was accomplished by 
trickery and deceit by inveigling the defendant into the 
jurisdiction of the court by false representations for the 
purpose of serving a summons on him. Fraud pervades 
the whole decree from the inception of the litigation. 
To give full faith and credit to such a decree is equiva- 
lent to permitting one to plead his own fraud as a de- 
fense to the attack on the foreign judgment. 

A foreign state which undertakes to enter a decree of 
divorce involving parties who are citizens of another 
state must have something upon which to act. In a 
divorce suit that “something” is domicile. If a party has 
established a bona fide domicile in the state where the 
divorce is sought, the power to act is established and the 
resulting decree is entitled to full faith and credit. If 
the domicile remains in the state of original domicile, 
no power to act exists. Jurisdiction in such a case can- 
not be obtained by consent. 14 Am. Jur., Courts, § 184, 
p. 380. In Andrews v. Andrews, 188 U. S. 14, 23 S. Ct. 
237, 47 L. Ed. 366, the court disposed of that question in 
the following language: “The principle dominating the © 
subject is that the marriage relation is so interwoven 
with public policy that the consent of the parties is im- 
potent to dissolve it contrary to the law of the domicil. 
The proposition relied upon, if maintained, would in- 
volve this contradiction in terms: that marriage may not. 
be dissolved by the consent of the parties, but that they 
can, by their consent, accomplish the dissolution of the 
marriage tie by appearing in a court foreign to their 
domicil and wholly wanting in jurisidiction, and may 
subsequently compel the courts of the domicil to give 
effect to such judgment despite the prohibitions of the - 
law of the domicil and the rule of public policy by which 
it is enforced.” For the same reasons, jurisdiction of the 
subject matter cannot be obtained by service of summons: 
personally, by appearance, by contest, or by fraud going: 
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to the matter of jurisdiction. Irrespective of the fact that 
the Supreme Court of the United States has not specifi- 
cally overruled this principle, it appears to have de- 
parted from it in some of the cases herein cited. The 
reasoning behind the principle, however, seems compel- 
ling to us. While it is true that jurisdiction may be ob- 
tained over the person of a defendant by a lawful serv- 
ice of process, his appearance, or by consent, jurisdiction 
of the subject matter may not be so obtained. And, ordi- 
narily, an attack upon a summons fraudulently served 
must be made in the court from which the process was 
issued, or be treated as a waiver. That rule applies only 
in a case where the court has jurisdiction of the subject 
matter. Where the latter does not exist, the court has 
rio power to make any order at all and consequently the 
attack upon the validity of the process may be collater- . 
ally made. The confusion in the cases decided by the 
Supreme Court of the United States appears to have re- 
sulted from applying the same rules to jurisdiction of 
the subject matter as are ordinarily applied in deter- 
mining questions of jurisdiction over the person, when 
they are in fact wholly different. Jurisdiction in the 
one case cannot be obtained by personal service of sum- 
mons, appearance, or contest, while in the case of ob- 
taining jurisdiction over the person, they may confer 
such jurisdiction. In the case before us, a bona fide 
domicile was not established in Colorado and the serv- 
ice of summons personally was obtained by fraud. To 
hold that full faith and credit must be accorded to a 
decree based on such a record is to say that the full 
faith and credit clause of the federal Constitution may 
be used to protect fraud, trickery, and deceit and to 
punish the innocent, the wronged, and the law-abiding. 
No such result was ever intended by that clause. It 
was never contemplated that a collusive appearance or 
a token defense should raise the resulting decree to the 
dignity required to compel its acceptance in the state 
of actual domicile and thereby destroy the public policy 


216 NEBRASKA REPORTS [Vou. 161 


Zenker v. Zenker 


of that state by the fraud and deceit practiced in another. 

What reason can possibly exist for such an interpre- 
tation of the full faith and credit clause in this type of 
case? Can it be for the purpose of protecting the funda- 
mental rights of the person seeking the foreign divorce 
or those of a conniving spouse? We submit that it is 
not. One who becomes disgruntled by the restraints 
imposed by the public policy of the state of his domi- 
cile and seeks the benefit of the less rigorous divorce 
laws of a foreign state, should be required to assume the 
risks of such a venture and, if he fails when such de- 
cree is attacked, upon a return to the state of his orig- 
inal domicile, to successfully withstand the collateral 
assault made upon it, we can see no reason, equitable or 
otherwise, why he should be protected from the results 
of his own fraudulent conduct. , 

We concede the right of the Supreme Court of the 
United States to determine when full faith and credit 
shall be given to the decrees of a sister state. We con- 
cede the power of that court to interpret the full faith 
and credit clause as it did in the Davis, Sherrer, Coe, 
Johnson, and Cook cases, even though we question its 
assumed right to do so. We conclude that the latter 
cases each cover a very narrow situation, and, because 
of their radical departure from the prior decisions of 
the court which they do not purport to overrule, they will 
not be applied to situations other than those which they 
specifically decide. We follow the precedent set by the 
Wisconsin court when it said in a similar case: “Under 
these circumstances we do not consider that the federal 
constitution nor the decisions interpreting it have called 
upon Wisconsin to surrender to the courts of another 
state this remnant of its historic right to determine 
for itself the marital status of its own residents, and we 
shall not surrender it until higher authority, speaking 
on the instant facts or on others which are indistinguish- 
able, requires us to do so.” Davis v. Davis, 259 Wis. 1, 
47 N. W. 2d 338. 
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The Supreme Court of the United States has never 
held, so far as we have been able to determine, that full 
faith and credit must be given to a divorce decree of a 
sister state where jurisdiction of the subject matter 
(domicile) and procedural due process (personal serv- 
ice of summons) have each been obtained by fraud. 
Consequently we hold that the Colorado decree is sub- 
ject to collateral attack and, under the state of the record, 
it is not entitled to full faith and credit in this state. 
The trial court having in effect so found, the judgment 
is affirmed. 

AFFIRMED. 


RoBERT GRIESS, BY MOTHER AND NEXT FRIEND, JOHANNA 


GRIESS, APPELLEE, v. DEAN BORCHERS, APPELLANT. 
72 N. W. 2d 820 


Filed November 4, 1955. No. 33774. 


1. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must be treated as an admission of the 
truth of all material and relevant evidence submitted on behalf 
of the party against whom the motion is directed. Such party 
is entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 

2. Negligence: Trial. In negligence cases the trial court should 
sustain a motion for directed verdict or for judgment not- 
withstanding the verdict, only when the evidence, viewed in 
the light most favorable to the party against whom the mo- 
tion is directed, fails to establish actionable negligence. 

Where different minds may draw different con- 
clusions from the evidence in regard to negligence, the ques- 
tion should be submitted to the jury. It is only where the 
evidence shows beyond dispute that plaintiff’s negligence is 
more than slight as compared with defendant’s negligence that 
it is proper for the trial court to instruct the jury to return 
a verdict for defendant or render a judgment notwithstanding 
the verdict. 

4. Negligence: Evidence. Negligence is a question of fact and 
may be proved by circumstantial evidence. All the law re- 
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quires is that the facts and circumstances proved, together 
with the inferences that may be legitimately drawn from them, 
shall indicate, with reasonable certainty, the negligent act 
complained of. 

Automobiles: Negligence. When a person enters an intersec- 
tion of two streets or highways he is obligated to look for 
approaching cars and to see those within that radius which 
denotes the limit of danger. If he fails to see a car which 
is favored over him under the rules of the road, he is guilty 
of contributory negligence sufficient to bar a recovery as a 
matter of law. If he fails to see an automobile not shown to— 
be in a favored position, the presumption is that its driver 
will respect his right-of-way and the question of his contribu- 
tory negligence in proceeding to cross the intersection is a 
jury question. 


Where two motorists approach an _ intersec- 
tion at or about the same time, the driver approaching from the 
right at a lawful speed has the right-of-way, and he may 
ordinarily proceed to cross, having a legal right to assume 
that his right-of-way will be respected by the other party, 
but if the situation is such as to indicate to the mind of an 
ordinarily careful and prudent person in his position that to 
proceed would probably result in a collision, then he should 
exercise ordinary care to prevent an accident, even to the 
extent of waiving his right-of-way. 

On the other hand, a vehicle which has en- 
tered an intersection and is passing through it at a lawful 
speed has the right-of-way over a vehicle approaching the 
intersection from a different direction into its path. 

One having the right-of-way may not on that 
account proceed with disregard of the surrounding circum- 
stances, nor is he thereby relieved from the duty of exercising 
ordinary care to avoid accidents. 

The lawfulness of the speed of a motor ve- 
hicle within the prima facie limits fixed is determined by the 
further test of whether the speed is greater than was reason- 
able and prudent under the conditions then existing. 

Trial: Appeal and Error. The verdict of a jury, based on con- 
flicting evidence, will not be disturbed unless clearly wrong. 
Trial: Damages. While in a personal injury action the better 
practice is to state to the jury in suitable words that plaintiff 
sues for an amount sufficient to compensate him for the loss 
sustained, it is not ordinarily prejudicial error to state the 
amount for which the action is brought. 

Damages: Appeal and Error. When a certain theory as to the 
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measure of damages is relied upon by the parties in the trial 
court as the proper one, it will be adhered to on appeal whether 
it is correct or not. 

13. Negligence: Trial. If defendant pleads that the plaintiff was 
guilty of contributory negligence, the burden is upon him to 
prove that defense and this burden does not shift during the 
trial. However, if the evidence adduced by the plaintiff tends 
to prove that issue, the defendant is entitled to receive the 
benefit thereof and the court must instruct the jury to that 
effect. In that respect, if other instructions can reasonably be 
construed to properly advise the jury in that regard, it will be 
sufficient. 

14. Trial. Instructions should be considered together in order that 

they may be properly understood, and when, as an entire charge, 

they properly submit the issues to the jury, the verdict will not 
be set aside for harmless error in one of them. 

Appeal and Error. Errors in instructions not prejudicial to the 

complaining party do not require reversal of a judgment other- 

wise correct. 


ery 
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APPEAL from the district court for Clay County: FRANK 
J. Munpay, Jupce. Affirmed. 


John E, Dougherty, for appellant. 


Massie, Bottorf & Massie and Perry, Perry & Nuern- 
berger, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Plaintiff Robert Griess, a minor 17 years old at time 
of the accident, brought this action by his mother and 
next friend against defendant Dean Borchers, seeking 
to recover damages for personal injuries alleged to have 
been proximately caused by negligence of defendant 
when, about 11:50 p. m. April 10, 1954, a car owned and 
driven by defendant and one driven by plaintiff collided 
at an open intersection of graveled county highways 
‘about 6 miles southeast of Clay Center. By answer and 
cross-petition defendant admitted that an accident oc- 
curred at such time and place, but denied that he was 
negligent, and alleged that the sole and proximate cause 
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of plaintiff’s injuries and damages was plaintiff’s own 
negligence. Defendant prayed for dismissal of plain- 
tiff’s petition and to recover for personal injuries and 
damages to his car. Plaintiff’s reply to defendant’s 
answer and answer to defendant’s cross-petition denied 
generally and alleged that the negligence of defendant 
was gross in character. Motions for directed verdict 
made by defendant at close of plaintiff’s evidence and 
renewed at close of all the evidence, were overruled, 
and the issues were submitted to a jury which returned 
a verdict filed and entered of record by the court find- 
ing for plaintiff and awarding him $15,000. Defendant’s 
motion for judgment notwithstanding the verdict or in 
the alternative for new trial, was overruled. There- 
from he appealed to this court, assigning substantially: 
(1) That the trial court erred in failing to sustain his 
motions for directed verdict; (2) that the judgment 
against defendant was not sustained by sufficient evi- 
dence but was contrary thereto and contrary to law; 
(3) that the trial court erred in giving certain instruc- 
tions; and (4) that the trial court erred in receiving, 
excluding, and striking certain evidence. We conclude 
that the assignments should not be sustained. 

Turning to assignments of error Nos. 1 and 2, we have 
examined the evidence in the light of well-established 
rules. In Pahl v. Sprague, 152 Neb. 681, 42 N. W. 2d 
367, it is held: ‘“A motion for directed verdict or for 
judgment notwithstanding the verdict must, for the 
purpose of decision thereon, be treated as an admission 
of the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the motion 
is directed. Such party is entitled to have every con- 
troverted fact resolved in his favor and to have the 
benefit of every inference that can reasonably be de- 
duced from the evidence. 

“In negligence cases the trial court should sustain a 
a motion for directed verdict or for judgment notwith- 
standing the verdict, only when the evidence, viewed 
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in the light most favorable to the party against whom 
the motion is directed, fails to establish actionable 
negligence. 

“In a law action, it is error for the trial court to direct 
a verdict for either of the parties on an issue of fact 
on which the evidence is conflicting. Such issue should 
be submitted to the jury for its determination. 

“Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law requires 
is that the facts and circumstances proved, together 
with the inferences that may be legitimately drawn 
from them, shall indicate, with reasonable certainty, the 
negligent act complained of.: 

“When a person enters an intersection of two streets 
or highways he is obligated to look for approaching cars 
and to see those within that radius which denotes the 
limit of danger. If he fails to see a car which is favored 
over him under the rules of the road, he is guilty of con- 
tributory negligence sufficient to bar a recovery as a 
matter of law. If he fails to see an automobile not shown 
to be in a favored position, the presumption is that its 
driver will respect his right-of-way and the question 
of his contributory negligence in proceeding to cross the 
intersection is a jury question. 

“Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to the jury. It is only 
where the evidence shows beyond dispute that plain- 
tiff’s negligence is more than slight as compared with 
defendant’s negligence, that it is proper for the trial 
court to instruct the jury to return a verdict for de- 
fendant or enter a judgment notwithstanding the 
verdict.” 

As held in Becks v. Schuster, 154 Neb. 360, 48 N. W. 
2d 67: “Where two motorists approach an intersection 
at or about the same time, the driver approaching from 
the right has the right-of-way, and he may ordinarily 
proceed to cross, having a legal right to assume that his 
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right-of-way will be respected by the other driver, but 
if the situation is such as to indicate to the mind of an 
ordinarily careful and prudent person in his position that 
to proceed would probably result in a collision, then he 
should exercise ordinary care to prevent an accident, 
even to the extent of waiving his right-of-way.” 

On the other hand, as held in Long v. Whalen, 160 
Neb. 813, 71 N. W. 2d 496: ‘A vehicle which has entered 
an intersection and is passing through it at a lawful - 
speed has the right-of-way over a vehicle approaching 
the intersection from a different direction into its path.” 
Such case also reaffirmed that one having the right- 
of-way may not on that account proceed with disregard 
of the surrounding circumstances, nor is he thereby 
relieved from the duty of exercising ordinary care to 
avoid accidents. 

In Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569, 
we held: “The lawfulness of the speed of.a motor ve- 
hicle within the prima facie limits fixed is determined 
by the further test of whether the speed was greater 
than was reasonable and prudent under the conditions 
then existing.” 

In Granger v. Byrne, 160 Neb. 10, 69 N. W. 2d 293, 
we reaffirmed that: “The verdict of a jury, based on 
conflicting evidence, will not be disturbed unless clearly 
wrong.” 

The record discloses competent evidence, part of 
which is without dispute, the rest of which is conflict- 
ing, from which the jury could reasonably have con- 
cluded, as it evidently did, as follows: Plaintiff, 18 
years old at the time of trial, who had been graduated 
from high school, was employed doing construction work 
and earning $58 a week. Prior to the accident he was 
driving his brother’s 1949 Ford car from the south to- 
ward the north on his right side of a 27-foot double- 
track gravel highway with his left wheels near the 
center line. The car was in good condition and the lights 
had been turned on bright at all times since he left 
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Edgar, some 10 or 12 miles from the point of accident. - 
Plaintiff was traveling at about 50 miles an hour and 
continued at that speed up to the point of accident. It 
was a clear night and the highway was dry with the . 
view unobstructed for one-half mile each way from the 
intersection where the collision occurred. A young man, 
18 years old at time of trial, was riding with plaintiff. 
He had been drowsy, but upon being aroused he turned 
his head and saw defendant’s lights coming from the west 
a couple of feet from the back of plaintiff’s car. 
Defendant, a senior in high school at time of the acci- 
dent, who had been graduated at time of trial, was 
driving his 1950 Studebaker car from the west toward 
the east over a double-track gravel highway, the travel 
portion of which was 26 feet wide. His girl friend, a 
junior in high school at that time, was riding with him. 
When plaintiff was about one-fourth mile from the 

intersection he looked to the left and saw defendant’s car 
headed east about one-half mile away from the intersec-_ 
tion. Plaintiff could not tell then whether or not de- 
fendant’s car was moving. When plaintiff was about 
one-eighth of a mile from the intersection he looked 
again and saw defendant’s car coming from the west 
about one-fourth mile from the intersection. Plaintiff 
did not actually turn his head to look again, but he could 
and did see the beam of light from defendant’s approach- 
ing car at all times before entering the intersection. 
Believing that he had plenty of time, since defendant 
was then at least three car lengths west of the inter- 
section, plaintiff went into the intersection, and, think- 
ing that he was through the interesection, the front of 
his car having passed beyond the intersection ‘to the 
north, he turned and saw defendant’s car right behind 
his own and they collided. There in the northeast quar- 
ter of the intersection the left front end of defendant’s 
car hit the left rear of plaintiff’s car which was hurled 
into the air off the highway toward the northeast a 
distance of 15 or 25 feet, where, sliding sideways, it 
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turned over on its side or top, slid about the length of 
the car, then struck the bank to the northeast, and went 
north, stopping upright, headed north in the east ditch 
about 156 feet from where the impact occurred north of 
the middle of the intersection. Plaintiff was thrown 
from his car out upon the highway and was found un- 
conscious about 35 feet north of his car, As a result 
of the accident his spinal cord was severed at about the 
fifth or sixth cervical vertebrae, causing permanent 
and total disability by almost completely paralyzing 
his body from that point to his waist, and completely 
and permanently paralyzing his body from his waist 
down. He was hospitalized from April 11, 1954, until 
July 3, 1954, during which period surgery, medical care, 
and hospital attention were required at great expense. 
He did and will in the future suffer great pain and 
anguish and require future medical and nursing care. 
His life expectancy was shortened and his future earn- 
ing capacity was destroyed. No contention is made here 
‘that plaintiff was not so permanently and totally disabled. 

Before the impact, defendant’s car skidded and 
swerved sideways from a point close to the south or 
right side of the east and west highway toward the left 
and northeast for about 35 feet to the point of impact 
north and east of the center of the intersection. From 
that point defendant’s car went end over end, then slid 
and swirled around into the east bank and stopped, 
headed west, in the north ditch and on the east bank in 
the north and east portion of the intersection about 35 
feet from the point of impact. 

Within a short time after the accident, defendant told 
one witness: ‘“* * * there was nothing he could do; he 
- slammed the brakes and that is all he could do. * * * 
from the time he seen what was going to happen, it was 
beyond help.” 

To another witness defendant said: “* * * that he 
seen the car coming and he stepped on his brakes to 
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stop and he slid a ways and then he decided maybe 
he could make it so he stepped on it.” 

To another witness both defendant and his girl com- 

panion said: “They saw the lights and * * * thought 
they could beat it across the intersection. * * * if they 
would have stepped on the gas they know they could 
have gotten across the intersection. * * * ‘I am sure we 
could have made it if we would have stepped on the 
gas.’ 2? ; 
To another witness they said: ‘“* * * that they hit 
Bob. They had seen his lights, but they thought that 
they could get over the intersection before he come. 
* * * they saw the lights and thought they could get 
across there first * * *.” 

To plaintiff’s brother they said: ‘“% * * they hit my 
brother’s car, and they were coming from the west and 
my brother from the south” and they “saw him, but 
figured they would beat him across the intersection 
before he got there. * * * they had seen him coming, 
but they thought they would get across before he got 
there.” 

On the other hand, defendant and his companion both 
denied that the foregoing statements were true or that 
they were ever made by them. Their testimony was 
substantially that during the last one-half mile, before 
reaching the intersection, they drove about 40 or 45 
miles an hour; that as they approached the intersection, 
they slowed down to about 35 or 40 miles an hour and 
looked right and left several times but saw no lights 
approaching; that when they were about 40 feet from 
the intersection and driving on the right side of the 
highway, they saw the lights on plaintiff’s car turn on 
when he was about 65 feet from the intersection; that 
plaintiff’s car was then coming from the south at a speed 
of 65 or 70 miles an hour; whereupon defendant slammed 
on his brakes hard but slid and swerved slightly to the 
left for about 35 feet, and the impact occurred just 
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north and east of the center of the intersection when 
defendant was traveling about 15 miles an hour. 

In the light of the foregoing evidence and rules of law 
we conclude that the issues of negligence were for de- 
termination by the jury. There was ample competent 
evidence to sustain the verdict and a judgment ren- 
dered thereon. Therefore, assignments of error Nos, 1 
and 2 have no merit. 

Instruction No. 1, Part I, summarized the allegations 
of plaintiff’s petition. Subparagraph 3 thereof con- 
tained the allegation that defendant was negligent be- 
cause he “drove said vehicle at an excessive and un- 
lawful rate of speed under the circumstances, to-wit, 
approximately sixty-five miles per hour.” Defendant 
argued that the record contained no specific evidence 
that defendant was driving 65 miles per hour, and it was 
prejudicially erroneous to submit such allegation. In 
that connection, instruction No. 1 also told the jury that 
the statements contained therein were simply an out- 
line of the claims and contentions of the parties and 
were not to be considered as proof or evidence unless 
admitted to be true by either or both of the parties. 
Further, there was ample competent evidence from 
which the jury could have concluded that defendant was 
driving at an excessive and unlawful rate of speed under 
the circumstances. 

In Becker v. Hasebroock, 157 Neb. 353, 59 N. W. 2d 
560, which presented a comparable situation, this court 
said: “Under such circumstances there was no error 
prejudicial to the rights of the defendant. Nama v. 
Shada, 150 Neb. 362, 34 N. W. 2d 650.” The applicable 
rule reaffirmed therein is that: “Errors in instructions 
not prejudicial to the complaining party do not require 
a reversal of a judgment otherwise correct.” Defend- 
ant’s contention should not be sustained. 

Subparagraph 4 of instruction No. 1, Part I, also sub- 
mitted plaintiff’s allegation that defendant “failed to 
make proper and adequate use of the braking facilities 
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on his car.” Contrary to defendant’s contention, as here- 
tofore set forth, there was competent evidence to sup- 
port such allegation. 

Instruction No. 1, Part I, also submitted plaintiff’s 
allegations that as a direct and proximate result of de- 
fendant’s alleged negligence, plaintiff proximately re- 
ceived described severe permanent and complete per- 
sonal injuries and damages. It then said: “Plaintiff 
further claims that at the time of said accident, he was 
earning $58.00 per week and that by reason of such 
injuries plaintiff has been totally and permanently in- 
jured to his damaged (damage); that plaintiff will incur 
hospital, doctor and medical bills in a substantial amount 
and that plaintiff will be required to obtain and receive 
special hospital care and attention the rest of his life; 
that plaintiff has suffered and will be forced to continue 
to suffer extreme severe and continuous pain to his 
damage. 

“For all of which plaintiff prays damage in the sum 
of $60,000.00.” 

Defendant argued that the last sentence aforesaid 
was prejudicial to defendant’s rights because it set forth 
the amount which plaintiff sought to recover. In Tate 
v. Barry, 144 Neb. 517, 13 N. W. 2d 879, this court held: 
“In summarizing the allegations of the petition, it is not 
prejudicial error to set out in an instruction the amount 
for which the plaintiff prays damages.” Such case 
was cited with approval in Remmenga v. Selk, 152 Neb. 
625, 42 N. W. 2d 186, wherein we held: “While in a 
personal injury action the better practice is to state to 
the jury in suitable words that plaintiff sues for an 
amount sufficient to compensate him for the loss sus- 
tained, it is not ordinarily prejudicial error to state the 
amount for which the action is brought.” Such cases 
are applicable and controlling here. Defendant’s con- 
tention has no merit. 

Defendant also argued that such part of instruction 
No. 1, Part I, as referred to hospital, doctor, and medi- 
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cal bills and further medical attention and hospitaliza- 
tion, was erroneously submitted as a part of plaintiff’s 
cause of action, because the obligation to keep, maintain, 
and support plaintiff, a minor, was the obligation of his 
parents who were entitled to his wages during minority. 
The contention should not be sustained. 

In that connection, the record discloses that by plead- 
ings, evidence, stipulation, and waiver, without any 
objection, the case was tried and submitted as if and upon 
the theory that plaintiff had been emancipated and was 
entitled to his wages and was personally liable for such 
obligations, therefore, if the jury found for plaintiff, he 
would be entitled to recover the same. Further, the 
question was raised for the first time in this court. In 
Welch v. Reeves, 142 Neb. 171, 5 N. W. 2d 275, this 
court held: ‘When a certain theory as to the measure 
of damages is relied upon by the parties in the trial 
court as the proper one, it will be adhered to on appeal 
whether it is correct or not.” Also, it is the rule that: 
“A party cannot predicate error upon a ruling which 
he procured to be made.” Pahl v. Sprague, supra, 

In a similar manner, and for like reasons, defendant 
argued that instruction No. 8 relating to the measure 
of damages recoverable if the jury found for plaintiff, 
was erroneous because it also submitted the elements 
among others of “the reasonable value of hospitalization, 
nursing services and medical care” and “the reasonable 
value of the time lost from work to date and loss of 
earning capacity that plaintiff will suffer * * *.” For 
reasons just heretofore stated, that contention should 
not be sustained. 

In that connection, defendant also argued that in- 
struction No. 8 was erroneous because it submitted the 
question of plaintiff’s “pain and suffering * * * and the 
extent” thereof and the reasonable value of plaintiff’s 
“time lost from work to date and the loss of earning 
capacity that plaintiff will suffer” without confining it 
to such loss as is shown by the evidence with reason- 
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able certainty. In that respect, instruction No. 8, con- 
junctive in character, specifically told the jury: “If you 
find for the plainiff (plaintiff) you will then proceed to 
assess the amount of the plaintiff’s damages at such sum 
as will fairly and reasonably compensate him for any and 
all injuries, pain, suffering, reduction of his life expect- 
ancy, reduction of his earning capacity, and any other 
loss which the evidence shows with reasonable certainty 
proximately to have been caused by the defendants 
(defendant’s) negligence, and you should consider all 
of the evidence shown to be the pain and suffering, if 
any, so caused and the extent of the same, * * * and 
the reasonable value of the time lost from work to date 
and the loss of earning capacity that plaintiff will suffer 
by reason of his injuries arising out of such acts of the 
defendant driver.” (Italics supplied.) It will be noted 
that the words “with reasonable certainty” are all-in- 
clusive and qualify the elements of damage about which 
defendant complains. The instruction was not prejudi- 
cially erroneous. 

Instructions No. 2 and No. 3 with relation thereto 
submitted in proper form the burden of proof imposed 
upon plaintiff and the question of plaintiff’s alleged 
contributory negligence which was an issue pleaded 
in defendant’s answer and cross-petition. Contrary to 
defendant’s contention, instruction No. 3 was correct in 
every respect. It appears also that plaintiff’s reply to 
defendant’s answer and his answer to defendant’s cross- 
petition denied each and every allegation contained 
therein and alleged that the negligence of defendant was 
gross in character. In that respect, instructions No. 4 
and No. 5 with relation thereto, submitted the burden of 
proof imposed upon defendant and the question of de- 
fendant’s contributory negligence involved in his alleged 
right to recover upon his answer and cross-petition con- 
troverted by plaintiff’s reply and answer thereto. Con- 
trary to defendant’s contention, plaintiff did put in issue 
the question of defendant’s contributory negligence 
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when in his petition plaintiff pleaded that defendant was 
negligent and pleaded in his reply and answer that de- 
fendant was guilty of gross negligence. Defendant’s 
contention requires no further discussion except to cite 
Tempero v. Adams, 153 Neb. 331, 44 N. W. 2d 604, and 
Hamilton v. Omaha & C. B. St. Ry. Co., 152 Neb. 328, 41 
N. W. 2d 139, which are controlling. 

Defendant also argued that instruction No. 4, relating 
to the burden of proof imposed upon defendant with 
regard to plaintiff’s alleged contributory negligence, was 
prejudicially erroneous because it failed to inform the 
jury that in such respect defendant was entitled to re- 
ceive the benefit of any evidence adduced by plaintiff 
tending to prove that he was negligent. Defendant re- 
lied upon Mundy v. Davis, 154 Neb. 423, 48 N. W. 2d 
394, which held: “If the defendant pleads that the 
plaintiff was guilty of contributory negligence the bur- 
den is upon him to prove that defense and this burden 
does not shift during the trial of the case. However, if 
the evidence adduced by the plaintiff tends to prove that 
issue the defendant is entitled to receive the benefit 
thereof and the court must instruct the jury to that 
effect.” We decide that although it could be reasonably 
concluded that the evidence adduced by plaintiff did in 
some respects tend to prove that he was negligent, the 
omission to specifically include such direction aforesaid 
in instruction No. 4 was not prejudicially erroneous 
when all of the instructions are considered together. 

. An applicable rule is found in Blanchard v. Lawson, 

148 Neb. 299, 27 N. W. 2d 217, wherein we held: ‘“In- 
structions should be considered together in order that 
they may be properly understood, and when, as an en- 
tire charge, they properly submit the issues to the jury, 
the verdict will not be set aside for harmless error in 
one of them. 

“If an examination of all the instructions given by 
the trial court discloses that they fairly and correctly 
state the law applicable under the evidence, error can- 
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not be predicated thereon.” See, also, Granger v. Byrne, 
supra. . 

-In that connection, instruction No. 6, after setting 
forth every and all involved issuable rules of the road 
alleged to have been respectively violated by the parties, 
said: “You are instructed that failure on the part of 
either the Plaintiff Robert Griess or the defendant Dean 
Borchers to follow any of the above rules of the road 
and duties above set out would not of itself be negli- 
gence on his part, but you may take into consideration 
any evidence tending to show such a violation in con- 
nection with all the other evidence in the case in deter- 
mining whether either the plaintiff or the defendant 
or both of them was negligent.” (Italics supplied.) In- 
struction No. 13, relating to credibility of the witnesses 
and the weight to be given their testimony, told the 
jury among other things that it should take into con- 
sideration “all other evidence, facts and circumstances 
proved tending to corroborate or contradict such wit- 
nesses * * * and give such wieght (weight) to the testi- 
mony of any witness as in your judgment it should 
have fnder (under) all the circumstances of the case.” 
(Italics supplied.) 

All of such statements in the instructions aforesaid 
relate to a determination of the issues which distinguish 
the case at bar from Krepcik v. Interstate Transit Lines, 
154 Neb. 671, 48 N. W. 2d 839. In such case, referring 
to the rule in Mundy v. Davis, supra, we said: “The 
better practice, of course, is that the instruction to that 
effect be included in the instruction on contributory 
negligence. That it was not so included here is .patent. 
We recognized, however, in the above decision that if 
other instructions could reasonably be construed to 
properly advise the jury in that regard, it would be 
sufficient.” The last sentence thereof is controlling 
here. See, also, City of Beatrice v. Forbes, 74 Neb. 125, 
103 N. W. 1069, cited in both Mundy v. Davis, supra, 
and Krepcik v. Interstate Transit Lines, supra. We con- 
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clude that under the circumstances, the omission of the 
direction from instruction No. 4 was not prejudicial 
error. The jury could not have been misled. 

Instruction No. 5% about which defendant complains 
simply told the jury that both parties could not recover 
and that “as already stated” the case was grounded upon 
negligence, each party claiming himself free from negli- 
gence and charging that the injuries sustained by them 
respectively or the property of either was caused by 
negligence of the other. Contrary to defendant’s con- 
tention, the primary issue was the respective alleged 
negligence of the parties as already theretofore stated 
by the court in other instructions and the fact that the 
instruction itself did not mention contributory negli- 
gence was not prejudicial error. 

The first paragraph of instruction No. 9 defined ‘ 
tersection” by use of the identical material Pace 
contained in subdivision (7) of section 39-741, R. R. S. 
1943. The instruction read: “An intersection is defined 
as the area embraced within the prolongation of the 
lateral curblines or, if none, then the lateral boundary 
lines of two or more ‘highways which join one another 
at an angle, whether or not one such highway crosses 
the other.” (Italics supplied.) Defendant argued that 
inclusion of the words “the lateral curblines” was erro- 
neous since there were none involved, the accident hav- 
ing occurred at an intersection of open country high- 
ways which crossed each other at right angles, and 
should have been defined only as the area embraced 
within ‘the prolongation of the lateral boundary lines 
of two or more highways which join one another at an 
angle, whether or not such highway crosses the other.” 
It will be noted that the latter language was included in 
the instruction as an alternative if there were no lateral 
curb lines. True, the court could as well have omitted 
any reference to “the lateral curblines” but under the 
clear language of the instruction and the specifically 
undisputed evidence in this case with regard to the 
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boundary lines and measurements of the highways and 
intersection thereof, the jury could not have been misled 
by the instruction. It was not prejudicially erroneous. 

Upon direct examination, after the plaintiff had testi- 
fied that he was able to and did observe the beam of 
defendant’s lights, he was asked without objection: “dQ. 
Were you able from that to tell about how far he was 
away? <A. Oh, pretty close. Q. And from that were 
you able to tell whether or not you thought you had 
time enough to go through the intersection? Answer 
that yes or no. A. Yes.” Plaintiff was then asked: 
“And di (did) you have time to go through the inter- 
section ahead of this car?” Over objection by defendant 
that such question was incompetent, irrelevant, and 
immaterial, no proper and sufficient foundation laid, and 
called for a conclusion of the witness and not a statement 
of fact, the witness was permitted to answer “Yes.” 
Defendant argued that the court erred prejudicially in 
overruling the objection and permitting the answer to be 
given. In that regard, the objection might be said to 
be well taken, but it was not prejudicial error to over- 
rule the objection because prior thereto plaintiff was 
permitted without objection to testify that: ‘Before 
entering the intersection I seen it. I had plenty of 
time so I went on through.” Further, no motion was 
made by defendant to strike such answer. 

During the trial defendant was asked by his counsel: 
“Now, after you saw those lights coming on and after 
applying the brakes, was there.anything else you could 
do to avoid that accident?” Objection thereto as ask- 
ing for a conclusion of the witness and invading the 
province of the jury was sustained. The same objection 
to an offer of proof that defendant would say there was 
nothing more he could do was also sustained. Contrary 
to defendant’s contention, the objections were properly 
sustained. 

Defendant had testified that he was driving 35 or 
40 miles an hour when he applied his brakes, and about 


234 ’ NEBRASKA REPORTS [Vou. 161 


Griess v. Borchers 


15 miles an hour when the impact occurred. Upon 
cross-examination, defendant’s gir] companion was asked: 
“And you are not saying he is incorrect about the speed 
at the point of impact itself, and that you are not cer- 
tain that is right, is that right?” Defendant’s objection 
that the question was argumentative, asking her to in- 
terpret somebody else’s testimony, incompetent, hear- 
say, and calling for a conclusion of the witness, was 
overruled, whereupon she answered: ‘As to what speed 
he was traveling at the point of impact, I couldn’t say 
one way or the other. I imagein (imagine) he is pretty 
well right.” The objection might be said to be well 
taken, but since the answer was favorable to defendant, 
the overruling of the objection could not have been 
prejudicial error. 

Upon cross-examination, defendant testified: ‘“Q. 
And when you looked the last time you saw the lights? 
A. The lights snapped on just like that.” Plaintiff’s 
motion to strike the answer as not responsive was sus- 
tained, whereupon defendant answered “Yes.” He was 
then asked: “And that is the first time you had seen 
the lights? A. Yes, that is when the lights came on.” 
Plaintiff’s motion to strike the last part of such answer 
as not responsive and a voluntary statement was sus- 
tained, leaving the answer “Yes.” Contrary to defend- 
ant’s contention, such rulings of the court were not 
erroneous and could not have been prejudicial in any 
event because upon direct examination, as heretofore 
observed, defendant had already been permitted affirm- 
atively to testify fully with relation to the matter thus 
stricken. 

We find that the verdict and judgment were sus- 
tained by competent evidence and that there was no 
error in the record prejudicial to the rights of defend- 
ant. Therefore, the judgment of the trial court should 
be and hereby is affirmed. 

AFFIRMED. 


VoL. 161] SEPTEMBER TERM, 1955 235 © 
Caudill v. Lysinger 


In RE APPLICATION OF Max L. CAUDILL, 

In RE APPLICATION OF DONALD L. PEDERSEN. 
IRENE CAUDILL, AS ADMINISTRATRIX OF THE ESTATE OF 
Max L. CAUDILL, DECEASED, ET AL., APPELLANTS, V. RICHARD 

R. LYSINGER ET AL., APPELLEES. 
72. N. W. 2d 684 


Filed November 4, 1955. No. 33777. 


1. Public Service Commissions: Appeal and Error. A case com- 
ing to the Supreme Court from the Nebraska State Railway 
Commission for review of action taken by the commission comes 
upon the evidence presented before the commission, as reported 
by its official stenographer, and reduced to writing and certi- 
fied by the stenographer and the chairman of the commission, 
together with the pleadings and filings duly certified in the 
ease under the seal of the commission. 

2. Public Service Commissions: Motor Carriers. The Nebraska 
State Railway Commission is without power to revoke a cer- 
tificate of convenience and necessity in the absence of evidence 
of a willful failure of the holder thereof to observe and comply 
with the Motor Carrier Act or any lawful order or regulation 
of the commission or any term, condition, or limitation of the 
certificate. 


Where a certificate of convenience and neces- 
sity is not dormant it may be transferred on approval of the 
Nebraska State Railway Commission under reasonable rules 
and regulations to be prescribed by it, if the transfer will be 
consistent with public interest, if it will not unduly restrict 
competition, and if the transferee is fit, willing, and able -to 
perform the service proposed. . 

The statute governing the transfer of certifi- 
cates of convenience and necessity is permissible in terms and 
not mandatory, and action of the Nebraska State Railway 
Commission in refusing a transfer will be sustained unless it 
appears that the refusal was unreasonable and arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Reversed. 


Cyril P. Shaughnessy and J. Max Harding, for ap- 
pellants. pe 


Manasil & Erickson, for appellees. 
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Heard before Summons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


YEAGER, J. 


On August 3, 1946, Max L. Caudill, under No. M-8014, 
was issued a certificate of convenience and necessity 
by the Nebraska State Railway Commission, author- 
izing him to engage in trucking operations as a common 
carrier. The Nebraska State Railway Commission will 
be hereinafter referred to as the commission. Under 
the certificate. he was permitted to transport commodi- 
ties generally including road construction materials and 
livestock over irregular routes with operations to orig- 
inate or terminate within a radius of 35 miles from 
Grand Island, Nebraska, with the over-all operation to 
be within 286 miles from Grand Island, Nebraska. Max 
L. Caudill died on June 23, 1950, and thereafter Irene 
Caudill, the widow of Max L. Caudill, became the ad- 
ministratrix of his estate and succeeded to his rights 
under the certificate. 

On May 27, 1953, Donald L. Pedersen, under applica- 

tion No. M-10282, applied to the commission for per- 
mission to operate as a common carrier as successor in 
interest to the certificate which had been issued to Max 
L. Caudill pursuant to an agreement for transfer en- 
tered into between Pedersen and Irene Caudill. 
' On August 4, 1953, the commission entered an order 
requiring Irene Caudill to show cause before an ex- 
aminer of the commission why the certificate should 
not be suspended, changed, or revoked for a number of 
reasons generally mentioned but specifically because 
of “Cessation of operations and discontinuance of serv- 
ice contrary to General Order 81, section (9) (a).” 

Notice was given of hearing on the application of 
Pedersen for transfer of the certificate and also on the 
order to show cause. Hearing was had before an ex- 
aminer on the application and the order to show cause at 
St. Paul, Nebraska, on October 1, 1953. Following the 
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hearing the examiner appears to have made a report to 
the commission. 

After the hearing and the report, on March 5, 1954, the 
commission reridered an opinion, findings, and order 
disposing of both matters presented to the examiner. 
By it the certificate of Irene Caudill was canceled and 
revoked. The application of Pedersen for a transfer 
of the certificate was denied. The letter giving notice 
was not mailed to the parties until November 6, 1954. 

On November 12, 1954, Irene Caudill and Donald L. 
Pedersen filed a motion for rehearing and reconsider- 
ation. On December 21, 1954, this motion was over- 
ruled. Notice of appeal was given on January 13, 1955. 

From the two orders and the ruling on the motion 
for rehearing Irene Caudill and Donald L. Pedersen 
have appealed. These two parties are designated as 
appellants. In the briefs the designated appellees are 
“Richard R. Lysinger et al.” Richard R. Lysinger and 
certain others are engaged in the trucking business in 
the vicinity of St. Paul, Nebraska. With their attor- 
neys they appeared as witnesses at the hearing before 
the examiner and without any formal act making them 
intervening or objecting parties they purportedly be- 
came interveners and from that point on have been 
allowed to be the adversaries of the appellants. This 
was all over objection of appellants. Irregularity in this 
connection is readily apparent, but for the purposes of 
determination of the issues it does not become important. 

The brief of appellants contains five assignments of 
error which they contend are grounds for reversal. How- 
ever only one, which substantially appears, requires 
direct consideration. That one is that the orders of the 
commission are without sufficient support in the evi- 
dence and that therefore they are arbitrary, unreason- 
able, and contrary to law. 

Appropriately that portion of the order danceling and 
revoking the certificate of Irene Caudill requires first 
consideration. As pointed out the certificate was can- 
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celed and revoked because it was found to be dormant. 

The evidence in the record presented to this court 
does not sustain or even tend to sustain this finding. 
All of the evidence presented here is directly contrary 
to the finding. It is true that in the findings herein it 
is stated substantially that on February 1, 1952, the 
commission found that the certificate was dormant and 
that no appeal was taken from that finding. It is ap- 
parent from the further findings herein that this pur- 
ported finding of February 1, 1952, was largely if not 
entirely the basis for the revocation and cancellation 
involved here. But that finding according to the record 
before this court never became a part of the bill of 
exceptions and neither did it become a part of the files 
in this case before the commission. This being true 
it may not.be considered by this court. The statutes 
make this point clear. Section 75-407, R. R. S. 1943, 
provides: “The evidence presented before the State 
Railway Commission, as reported by its official stenog- 
rapher and reduced to writing, shall be duly certi- 
fied to by the stenographer and the chairman of the 
commission as the true bill of exceptions, which, to- 
gether with the pleadings and filings duly certified 
in the case under the seal of the commission, shall con- 
stitute the complete record and the evidence upon 
which the case shall be presented to the appellate court.” 

It is conceded that there was no cancellation and 
revocation of the certificate in February 1952. Even if 
there had been evidence of an order finding dormancy 
on February 1, 1952, it would still be necessary to 
say that dormancy did not exist at the time the order 
to show cause was issued and at the time of the hearing. 
The record affirmatively and positively discloses that 
there was activity under the certificate at all times after 
February 1, 1952, up to and including the date of hear- 
ing and presumably up to the time the notice of can- 
cellation and revocation was mailed. All of the inci- 
dental requisites under law and the rules of the com- 
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mission to keep it alive and active were complied with. 
Thus there were 33 months of activity under the cer- 
tificate between February 1, 1952, and the date when 
the adjudication of cancellation and revocation became 
legally effective. 

As pointed out the order to show cause was predi- 
cated on the specific proposition that the certificate 
was dormant because of inactivity under it. The ap- 
pellants do not contend that dormancy on account of 
inactivity would not be a legal basis for cancellation 
and revocation of the certificate. 

As to the right of the commission to revoke and 
cancel certificates this court has held that it is without 
power. to revoke a certificate in the absence of evidence 
that there has been a willful failure of the holder thereof 
to observe and comply with the Motor Carrier Act or any 
lawful order.or regulation of the commission or any 
term, condition, or limitation of the certificate. See, 
In re Application of Hergott, 145 Neb. 100, 15 N. W. 
2d 418; Safeway Cabs, Inc. v. Honer, 155 Neb. 418, 52 
N. W. 2d 266; Nebraska State Railway Commission v. 
Service Oil Co., 157 Neb. 712, 61 N. W. 2d 381; Schmunk 
v. West Nebraska Express, 159 Neb. 134, 65 N. W. 2d 
386. 

There was definitely no evidence of a willful failure to 
observe and comply with the Motor Carrier Act or any 
term, condition, or limitation of the certificate or regu- 
lation of the commission. It must, therefore, on that 
ground be said that the action of the commission was 
contrary to law. 

The next question to be considered is that of whether 
the action of the commission in refusing to allow a 
transfer of the certificate from Irene Caudill to Donald 
L. Pedersen was valid and proper. 

.In the record the reason for refusal to permit the 
transfer has not been declared. Under circumstances 
such as here where a certificate is not dormant it may 
be transferred on approval of the commission under 
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reasonable rules and regulations to be prescribed by it, 
(1) if the transfer will be consistent with public in- 
terest, (2) if it will not unduly restrict competition, 
and (3) if the transferee is fit, willing, and able to per- 
form the service proposed. § 75-240.02, R. S. Supp., 
1953. There are other provisions of the section but they 
have no application. Particularly the provisions re- 
lating to present and future convenience and necessity 
have no application. They relate only to dormant cer- 
tificates and those situations which will result in a new 
or different service or operation as to territorial scope. 
No material change was proposed as an accompaniment 
of this requested transfer. 

This section of the statute is new. Its effective date 
was August 27, 1951. It has not been previously con- 
strued by this court. It is observable that the language 
granting the power to transfer certificates is permissive 
and not mandatory. We think however that the proper 
attitude to be taken toward incidents of exercise of 
the power under the provision by the commission should 
be the same as has been manifested by the decisions of 
this court with regard to the exercise of other func- 
tions of the commission, that is, that the action of the 
commission is to be sustained unless it is made to ap- 
pear that it was unreasonable or arbitrary. Nebraska 
State Railway Commission v. Service Oil Co., supra; 
Schmunk v. West Nebraska Express, supra. 

The question of whether or not action is unreason- 
able and arbitrary is of course one of fact. Factually 
without contradiction there had been continuous opera- 
tion under this certificate since 1946. At no time had 
any service been declined or denied. During a part of the 
time the service was performed by a lessee and during 
another part by Irene Caudill by the use of leased equip- 
ment. During this latter period the leased equipment 
was the property of Donald L. Pedersen and Pedersen 
was in charge for Irene Caudill of the operations. Users 
of the service desired that it be continued. 
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Pedersen, the prospective transferee, was capable and 
efficient, had satisfactory equipment, and was finan- 
cially able to meet the working and legal obligations 
imposed by law and the rules and regulations of the 
commission, 

When Max L. Caudill died it is apparent that: he left 
but a small estate. The equipment was sold and there- 
after, as has been -pointed out, operations were carried 
on under the certificate under lease or by the use of 
leased equipment. A transfer of the certificate would 
enable the widow to obtain a small amount of money. 
A transfer would not change the transportation status 
in the area or the competitive status from what it has 
been since at least as far back as 1946. The only sub- 
stantial effect of a refusal would be to remove from 
the field a competitor. 

The conclusion therefore is that the record does not 
contain any facts to sustain the finding that the cer- 
tificate of Irene Caudill was dormant, and therefore its 
cancellation on the ground of dormancy was arbitrary, 
unreasonable, and contrary to law. The further con- 
clusion is that on the facts of record it must be said that 
the action of the commission in refusing to transfer 
the certificate in question from Irene Caudill to Donald 
L. Pedersen was arbitrary and unreasonable. 

Accordingly the order of the commission canceling 
and revoking the certificate in question and the further 
order denying its transfer are reversed. 

REVERSED. 


In RE ESTATE OF EMMA BAKER, DECEASED. 
FONNIEL WEHRER ET AL., APPELLEES, v. CARL A. BAKER 
ET AL., APPELLANTS. 

72 N. W. 2d 844 


Filed November 4, 1955. No. 33795. 


1. Wills. There is a presumption that a person who makes a 


242 NEBRASKA REPORTS [VoL. 161 
Wehrer v. Baker 


testamentary disposition of his property does not intend it to 
be divided as though he died intestate. 

In the construction of a will the court is required to 
give effect to the true intent of the testator so far as it can 
be collected from the whole instrument. 

Parol evidence is inadmissible to determine the intent 
of a testator as expressed in his will, unless there is a latent 
ambiguity therein which makes his intent obscure or uncertain. 
Where in a will there is a patent ambiguity resulting 
from the use of words, and nothing appears within its four 
corners to resolve or clarify the ambiguity, the words must 
be given their generally accepted literal and grammatical 
meaning. 


In construing a will the term “children” does not 
- include grandchildren unless an intention to that effect can 
clearly be gathered from the language of the will. 

The general rule is that the time for ascertaining the 
members of a class depends upon the intention of the testator. 
Ordinarily the members of the class are to be determined as of 
the time the gift is to take effect. 

Since a will speaks as of the date of a testator’s death, 
the members of the class will be determined as of the date of 
the death of the testator, unless a contrary intent is shown by 
the will. 


A gift “to my children to be theirs absolutely, share 
and share alike” is a gift to the children of the testator living 
at the time fixed by the will, when the word “children” is not 
qualified or given a different meaning by the will. 

The provision in a will, “should any of my said chil- 
dren die before my death,” the issue of such deceased children 
shall share by representation, shows the intent of testatrix 
that the class shall be ascertained as of the date of the will 
and not as of her death. Otherwise the provision would have 
no meaning. 


APPEAL from the district court for Wayne County: 
Lye E. Jackson, JupGE. Reversed and remanded. 


Kenneth M. Olds and Thomas L. Grady, for appellants. 
H. D. Addison and Greydon L. Nichols, for appellees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CARTER, J. 
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This is a suit involving the construction of the residu- 
ary clause of the will of Emma Baker, deceased, who 
died on March 12, 1954. The trial court found that the 
appellees were entitled to share in the estaté by repre- 
sentation, they being children of deceased children of 
the testatrix who had died prior to the execution of the 
will. The appellants, the children of Emma Baker liv- 
ing at the time the will was made, have appealed. 

The residuary clause of the will provides: “All the 
rest, residue and remainder of my estate which I now 
have or may hereafter become possessed of I give, de- 
vise and bequeath to my children to be theirs abso- 
lutely, share and share alike. Should any of my said 
children die before my death leaving issue the inter- 
est of such child shall go to his issue by right of 
representation.” 

The controlling facts are not in dispute. The testatrix 
was the mother of nine children, five of whom were 
living on the date the will was executed on June 29, 1951, 
and who were also living on the date of her death. These 
five children are the appellants in the present appeal. 
On the date the will was executed, four children of the 
testatrix were dead, to-wit: Marguriete B. Mulvey, a 
daughter who left surviving a daughter, Gwendolyn 
Bentzien, and a son, Tracy Mulvey. Wendell A. Baker, 
a son who left no issue. William S. Baker, a son who 
left surviving a daughter, Fonniel Wehrer. Minnie 
Carson, a daughter who left a son, Harvey Carson; a 
son, Quentin Carson; a son, Earl Carson; a daughter, 
Louella Houdesheldt; and a daughter, Louise DeWitt. 
The sole question presented by the appeal is whether 
or not the issue of the children of testatrix who were 
deceased when the will was executed are entitled to 
share in the residuary estate under the quoted residuary 
clause of her will. 

The trial court permitted the introduction of extrin- 
sic evidence in this case. Such evidence is admissible 
only in case there is a latent ambiguity in the will. 
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If the ambiguity is patent, extrinsic evidence is inad- 
missible. Any ambiguity existing in the present case 
is patent and becomes a question of law as to the mean- 
ing to be given to the language of the will itself. Where 
in a will there is a patent ambiguity resulting from the 
use of words, and nothing appears within its four corners 
to resolve or clarify the ambiguity, the words must be 
given their generally accepted literal and grammatical 
meaning. Brandeis v. Brandeis, 150 Neb. 222, 34 N. W. 
2d 159; In re Estate of Pfost, 139 Neb. 784, 298 N. W. 
739. 

The question has been determined by the decisions of 
this court, and we shall not undertake to discuss cases 
from other jurisdictions. There is a presumption that 
a person who makes a testamentary disposition of his 
_ property does not intend it to be divided as though he 
died intestate. Kramer v. Larson, 158 Neb. 404, 63 N. 
W. 2d 349. But where there is nothing in the will to 
the contrary, the presumption is that the testator in- 
tended that his property should go where the statute 
of descent would take it in the absence of a will. Roberts 
v. Roberts, 147 Neb. 494, 23 N. W. 2d 774. In the con- 
struction of a will the court is required to give effect to 
the true intent of the testator so far as it can be col- 
lected from the whole instrument. In its construction 
the generally accepted literal, natural, and grammatical 
meaning must be given to the words used. Brandeis 
v. Brandeis, supra. In construing a will the term “chil- 
dren” does not include grandchildren unless an inten- 
tion to that effect can clearly be gathered from the 
language of the will. Brown v. Brown, 71 Neb. 200, 
98 N. W. 718, 115 Am. S. R. 568; Lacy v. Murdock, 147 
Neb. 242, 22 N. W. 2d 713; Tiehen v. Hebenstreit, 152 
Neb. 753, 42 N. W. 2d 802. The general rule is that the 
time for ascertaining the members of a class depends 
upon the intention of the testator. Ordinarily the mem- 
bers of the class are to be determined as of the time the 
gift is to take effect. Since a will speaks as of the 
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date of a testator’s death, the members of the class 
will be determined as of the date of the death of the 
testator, unless a contrary intent is shown by the will. 
Lacy v. Murdock, supra; Tiehen v. Hebenstreit, supra. 
Wé find nothing in the will which qualifies the word 
“children.” Unexplained and unqualified, it refers to 
the children of the testator living at the date of the 
death of the testator. Tiehen v. Hebenstreit, supra. 

The second sentence in the residuary clause which 
provides in part “should any of my said children die 
before my death” indicates that the testatrix intended 
that the members of the class should be ascertained 
as of the date of the execution of the will, rather than 
at the time of the death of the testatrix. The distinction 
is not a material one in the present case as the five 
children living at the time of the execution of the will 
were all living at the time of the death of the testatrix. 
It is clear also that the use of the words “said children” 
in the sentence relates the provision of that sentence to 
the children ascertained to be the members of the class 
designated in the first sentence of the residuary clause, 
and no others. 

‘Since the word “children” is not qualified in any 
way by the will, it means the living children of the 
testatrix at the time indicated by the will. No refer- 
ence is made in the will to the heirs or descendants 
of any child who was deceased at the time the will was 
made, and consequently they are not designated bene- 
ficiaries. The provision in the residuary clause that if 
“any of my said children die before my death” intends 
to provide that if any one of the children of the testa- 
trix ascertained to be included within this clause of 
the will shall die in her lifetime, his issue shall take 
the share of the deceased child. Obviously a child al- 
ready dead was not included in this provision, and as 
no provision was made for her deceased children, or 
their issue, they can have no interest in the estate. The 
second sentence of the residuary clause shows the in- 
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tent of the testatrix that the class shall be ascertained 
as of the date of the will and not as of her death. The 
children of testatrix who were deceased at the time she 
executed her will had no interest in the residuary estate 
because the entire residuary estate was given to her 
living children. There was no share, therefore, that 
appellees could take by representation. And since “chil- 
dren” does not include grandchildren, in the absence 
of qualifying language indicating that they should be 
so considered, appellees can take nothing because of their 
relationship as grandchildren of the testatrix. 

It is clear therefore that the sole beneficiaries of the 
residuary clause of the will are the five children of the 
testatrix, living at the time the will was drawn. Since 
they were all living at the time of the death of the testa- 
trix they alone are the beneficiaries of the residuary 
estate. Any claim on the part of the appellees is neces- 
sarily based on the interest of their deceased parents 
by representation. Their parents having no interest 
under the terms of the will, they can have none. 

It is contended that testatrix intended something dif- 
ferent than the result we have reached because of Item 
4 of the will wherein she gave her personal effects and 
household goods to her children living at the time of 
her death. The fact that she created a class whose 
members are to be determined at a different time for this 
purpose has no bearing upon the class she created as 
beneficiaries of her residuary estate. This is a perogative 
that any testator has in executing a will. We fail to 
find where this item in any manner relates to the in- 
tent of the testatrix in fixing the class which was to 
receive her residuary estate. 

The trial court erred in finding that the appellees 
were entitled to share in the residuary estate of Emma 
Baker. The decree of the district court is reversed 
and the cause remanded with directions to the trial court 
to enter a decree in accordance with this opinion. 

REVERSED AND REMANDED. 
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STATE OF NEBRASKA EX REL, ELEANOR KLOSTERMEIER, 


APPELLEE, V. EMIL KLOSTERMEIER, APPELLANT. 
72 N. W. 2d 848 


Filed November 11, 1955. No. 33781. 


1. Children Born Out of Wedlock. The uncorroborated testimony 
of the mother of a child born out of wedlock is not sufficient to 
support a verdict or finding that the alleged father is the 
actual father. 

- In an action to establish the paternity. of a child born 
out of wedlock it is not essential to a verdict or finding of guilty 
that the testimony of the mother shall be correborated by the 
testimony of other witnesses as to the act producing conception, 
but only that she be corroborated as to material facts and 
circumstances which tend to support her testimony and from 
which, together with her testimony as to the principal fact, the 
inference of guilt may be drawn. 

In an action to establish the paternity of a child born 
out of wedlock, the defense of sterility is one of fact for a 
jury. 


In an action to establish the paternity of a child born 
out of wedlock, only a preponderance’ of une evidence is neces- 
sary to sustain a conviction. 

In an action to establish the paternity of a child born 
out of wedlock, a verdict rendered on conflicting evidence will 
be sustained unless it is clearly wrong. 


AppEAL from the district court for Saline County: 
STANLEY Bartos, Jupce. Affirmed. 


J. A. Hayward and Herbert W. Baird, for appellant.’ 


Joseph Ach, Alan L. Steinacher, and Joe T. Vosoba, 
for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is an action by the State of Nebraska on relation 
of Eleanor Klostermeier, plaintiff and appellee, against 
Emil Klostermeier, defendant and appellant. The action 
was originally instituted by the filing of a complaint 
in the county court of Saline County, Nebraska, charg- 


# 
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ing that the defendant was the father of an unborn child 
of Eleanor Klostermeier which child, if born alive, would 
be born out of wedlock. Eleanor Klostermeier was 
the complainant and she will be hereinafter so referred 
to. The child was born alive and through appropriate 
proceedings the case became an action in the district 
court. 

In the district court the issue as to whether or not 
the defendant was the father of the child was tried to 
a jury. The verdict of the jury was that the defend- 
ant was guilty, the effect of which was to say that he 
was the father. Later a hearing was had to the court 
the purpose of which was to have fixed and determined 
the amount which the defendant should be required to 
pay for the support of the child. At that hearing it was 
adjudicated that the defendant should pay to Saline 
‘County for doctor and hospital bills $141.25 and $5,040 
for child support as follows: For doctor and hospital 
bills $35.30 on January 17, 1955, $35.30 on the 15th of, 
the two succeeding months, and $35.35 on the 15th of the 
next month; and that starting on the 18th day of April 
and on the 18th of each month thereafter he should pay 
$20 until the total sum of $5,040 awarded for child sup- 
port was paid. 

Motion for new trial, termed motion to set aside ver- 

dict and for judgment non obstante veredicto, was duly 
filed. This was in due course overruled. From the 
judgment on the verdict, the judgment fixing the amount 
of payments to be made, and the order overruling the 
motion the defendant has appealed. 
' The assignments of error in the brief are numerous 
but in the light of the manner in which the case has been 
presented the only question before this court is that of 
whether or not the verdict finding that the defendant 
is the father of this child born out of wedlock is sus- 
tained by the evidence. The propriety of the award 
is not discussed. 

The testimony of the complainant as to the act of her- 
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self and of the defendant which was productive of this 
child is clear, specific, and unequivocal. Nothing has 
been found in it from which it may be said that it was 
incapable of belief. 

This evidence of complainant in and of itself was not 
sufficient to sustain the verdict. Section 13-112, R. R. 
S. 1943, provides in part as follows: “The uncorrobo- 
rated testimony of the mother shall not alone be suffi- 
cient to support a verdict or finding that the alleged 
father is actually the father.” 

One of the contentions made by the defendant. as 
ground for reversal herein is that the testimony of the 
complainant stood without corroboration. 

Attention has not been called to any case wherein this 
court has spoken upon the character, quality, or ex- 
tent of corroboration required in cases of this kind. 
However it has spoken on a number of occasions with 
reference to it in another class of cases wherein the 
testimony of the prosecutrix must be corroborated, and 
no reason appears as to why the rule and observations 
applicable to the other class of cases should not be made 
applicable in cases such as this one. 

In criminal prosecutions wherein the charge is rape 
a conviction may be sustained only if the testimony of 
the prosecutrix is corroborated. As to the character 
and quality of corroboration required this court said 
in an early case: “In a prosecution for rape, it is not 
essential to a conviction that the prosecutrix should be 
corroborated by the testimony of other witnesses as to 
the particular act constituting the offense. It is suffi- 
cient if she be corroborated as to material facts and cir- . 
cumstances which tend to support her testimony, and 
from which, together with her testimony as to the prin- 
cipal fact, the inference of guilt may be drawn.” Fager 
v. State, 22 Neb. 332, 35 N. W. 195. The pronounce- 
ment has. been consistently adhered to in the later de- 
cisions. See, Aller v. State, 114 Neb. 59, 205 N. W. 939; 
Beer v. State, 129 Neb. 366, 261 N. W. 824; Haynes v. 
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State, 137 Neb. 69, 288 N. W. 382; Frank v. State, 150 
Neb. 745, 35 N. W. 2d 816; Hughes v. State, 154 Neb. 
86, 46 N. W. 2d 904. 

In the case of Beer v. State, supra, while there were 
other circumstances, being together in a room was evi- 
dently regarded as a corroborating circumstance. In 
Aller v. State, supra, it was pointed out that oppor- 
tunity and inclination could be regarded as corroborating 
circumstances. 

In this case the testimony as to the act and the time 
of its commission was positive and clear. The circum- 
stances relied upon as corroboration were that the de- 
fendant was in the home of complainant at about the 
time that conception took place. Opportunity existed. 
A physician testified that conception took place at about 
the time the complainant said the act took place. 

We think that, within the meaning of the rule, the cir- 
cumstances related in the evidence satisfy the statutory 
requirement as to corroboration. 

The defendant of course denied the acts charged 
against him. In addition he adduced evidence of sterility 
on his part. His own testimony in this regard was sup- 
ported by that of a specalist in the genito-urinary field 
of medicine and surgery. The evidence of this witness 
supported the claim of sterility produced by surgery 
at the time of trial. However, he was not able to testify 
that the surgery was performed before the conception 
of this child born out of wedlock. The question of 
sterility was one of fact and for the jury. 

In Beer v. State, supra, one of the questions for de- 
. termination was that of impotency. As to it this court 
said: “Whether the defendant was impotent was, under 
the evidence, a question of fact for the jury.” 

It is true that sterility rather than impotency is in- 
volved here but reason does not suggest that a different 
rule should apply. 

As to the weight of evidence in this kind of case this 
court has said: “In a bastardy proceeding, only a pre- 
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ponderance of the evidence is necessary to a conviction, 
and a verdict rendered on conflicting evidence will be 
sustained unless it is clearly wrong.” Parrish v. Hodges, 
98 Neb. 403, 153 N. W. 493. See, also, Torske v. Johan- 
sen, 104 Neb. 378, 177 N. W. 169; Madsen v. Poore, 131 
Neb. 195, 267 N. W. 418. 

The present action is not nominally a bastardy action 
but it is the same as the old action known by that name. 
By a statutory change a child born out of wedlock is 
simply so denominated instead of, as formerly, a bastard. 

There is nothing in the record which would justify this 
court in saying that the verdict of the jury in this case 
was clearly wrong. In this light and in the light of the 
other observations contained herein it is found neces- 
sary to say that the question of whether or not the de- 
fendant was the father of complainant’s child born out 
of wedlock was one to be determined by a jury. The 
applicable rule, as stated by this court, is the following: 
“Where the evidence of complainant in a bastardy pro- 
ceeding, if undisputed, would be sufficient to make a 
prima facie case, and a direct conflict in the evidence 
appears, the issue of fact as to the paternity of the child 
must be submitted: to a jury to determine.” Martin 
v. Leininger, 103 Neb. 448, 172 N. W. 353. See, also, 
State ex rel. Bishop v. Liston, 110 Neb. 487, 194 N. W. 
477. 

The conclusion reached is that the issues presented 
by the complaint were properly submitted to a jury 
and that the record contains no error which would 
justify vacating or setting aside the verdict or the judg- 
ment rendered thereon. The judgment of the district 
court is therefore affirmed. ; 

AFFIRMED. 
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HELEN M. SCHROEDER, APPELLEE, V. HAROLD ELy ET AL., 


APPELLANTS. 
73 N. W. 2d 165 


Filed November 18, 1955. No. 33716. 


1. Compromise and Settlement. Where parties capable of entering 
into a contract enter into an agreement whereby the one agrees 
to pay, and the other to accept, a certain sum in full satisfaction 
and discharge of a disputed claim urged by the latter against 
the former, such agreement constitutes a valid contract between 
the parties. 

Where a compromise is pleaded and proved, in the 

absence of fraud, mistake, or duress, it is binding on the parties. 

In order to avoid the effect of such a compromise settlement it. 

is necessary to plead and prove fraud, mistake, or duress which 

resulted in an unconscionable settlement. 


8. Contracts: Equity. It is the duty of persons holding confi- 
dential relations, of whatever nature, with others, to put them- 
selves on terms of perfect equality, by furnishing full, exact, 
and truthful information of all matters which enter into a nego- 
tiation between them. 

When the contract is of such a nature as to 

justify the conclusion that a party has been imposed upon by 

cunning, artifice, or undue influence, a court of equity will not 
hesitate to set the contract aside. 


5. Estoppel. The doctrine of equitable estoppel is frequently ap- 
plied to transactions in which it is found that it would be un- 
conscionable to permit a person to maintain a position incon- 
sistent with one in which he has acquiesced or of which he has 
accepted any benefit. The acceptance of any benefit from a 
transaction or contract, with knowledge or notice of the facts 
and rights, may also create an estoppel. 

6. Liens: Equity. An equitable lien is a right, not recognized at 
law, to have a fund or specific property, or its proceeds, 
applied in whole or in part to the payment of a particular debt. 
or class of debts. It is not an estate or property in the thing 
itself, nor is it a right to recover the thing, that is, it is not a 
right which may be the basis of a possessory action, but it is 
merely a charge upon it. 

In the absence of an express contract, a lien 

based upon the fundamental maxims of equity may be implied 

and declared by a court of equity out of general considera- 
tions of right and justice as applied to the relationship of the 
parties and the circumstances of their dealing. ~ 


1. ——: 
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AppeaL from the district court for Hall County: 
Ernest G. KrocGer, JupGe. Affirmed. 


E. Merle McDermott and Cunningham & Cunningham, 
for appellants. : 


A. G. Abbott, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGuH, JJ. 


WENKE, J. 

This is an appeal from the district court for Hall 
County by Harold and Faye Ely, defendants below, from 
a judgment against them and in favor of Helen M. 
Schroeder, plaintiff below, for the sum of $56,055 with 
interest at 6 percent from June 25, 1954, and costs. 

Appellee sued appellants for an accounting of all 
money she had advanced to them under and in pur- 
suance of an alleged oral agreement she claims was 
entered into by the parties hereto in July 1947. Under 
the terms of the agreement she alleged she agreed to loan 
appellants the necessary money to construct and equip 
a motel on condition that appellee would have a home - 
with appellants as one of the family for the balance of 
her life. The basis for the action is the claim that ap- 
pellee was forced to leave the home of appellants on 
July 30, 1953. In addition to granting appellee a judg- 
ment for the amount hereinbefore set forth the court, 
pursuant to appellee’s prayer therefor, granted her an 
équitable lien on the motel property, both real and per- 
sonal, for the full amount it found she was entitled to. 
This appeal was taken by the appellants after their 
motion for a new trial had been overruled. 

For convenience we shall herein refer to the appel- 
lants as the Elys or by their individual names of Harold 
Ely and Faye Ely. 

The action, being equitable in character, is considered 
here de novo. In view of the evidence adduced by the 
parties on some material questions of fact, the following 
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principle has application: “Actions in equity, on appeal 
to this court, are triable de novo * * * subject, however, 
to the rule that when the evidence on material ques-- 
tions of fact is in irreconcilable conflict this court will, 
in determining the weight of the evidence, consider the 
fact that the trial court observed the witnesses and their 
manner of testifying and must have accepted one ver- 
sion of the facts rather than the opposite.” Sopcich 
v. Tangeman, 153 Neb. 506, 45 N. W. 2d 478. See, also, 
Smith v. Black, 143 Neb. 244, 9 N. W. 2d 193. 

The principal question raised by this appeal is 
whether or not the evidence sustains the judgment. In- 
volved in that issue is whether or not the written com- 
promise settlement executed by the parties on Septem- 
ber 17, 1953, after this litigation was begun on September 
10, 1953, should be upheld. Involved in the latter issue 
is the question of whether or not appellee, by her con- 
duct, is now estopped to deny the compromise settlement. 

Appellee, at the time of trial in June 1954, was 63 
years of age. She was born in Dennison, Iowa, and came 
to Hall County, Nebraska, in 1895 with her parents. 
’ She was educated in the rural schools of Hall County, 
attending school to the eighth grade. Appellee never 
married and has spent most of her life doing housework 
for others. On Christmas day of 1942 she became ac- 
quainted with the Elys at the home of mutual friends. 

The Elys, who are husband and wife, were, insofar 
as the record shows, respectively 50 and 66 years of age 
at the time of trial. They were married in 1940 and 
came to Nebraska and Hall County sometime in 1942. 
Their coming resulted from his employment with a con- 
tractor who was engaged in helping to construct the 
Cornhusker Ordnance Plant. 

In December 1944 the Elys bought an improved 18- 
acre tract of land south of Grand Island located on South 
Locust Street at the intersection of U. S. Highways 
Nos. 34 and 281. They immediately moved onto the 
premises and thereafter engaged in the business of buy- 
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ing or raising chickens, ducks, and rabbits, dressing them, 
and then selling the dressed product. They also raised 
and sold dogs. The property was equipped for this 
business. In June 1947 appellee came to their place 
and started working on a part-time basis, working about 
2 days a week. At that time she lived in her own home 
located at 1420 West Louise Street in Grand Island. 

Appellee had always worked for a very modest wage. 
She was one of two children, having a brother by the 
name of Peter. She had inherited a great deal of prop- 
erty from her relatives, particularly her parents and 
grandparents. Her inheritance included interests in 
farms in Story, Madison, and Crawford Counties, Iowa, 
as well as substantial amounts of other personal prop- 
erty, including cash. While the evidence shows she had 
had very little business experience it appears she was 
extremely frugal and had saved the money she earned 
and the property she inherited. 

Sometime during July 1947, while she was at the Elys’ 
home, the Elys mentioned that they planned to start 
building a motel by constructing two cabins out of some 
used lumber they had on hand. Appellee at that time 
suggested to the Elys that she had plenty of money and 
they could use it to build a good motel. Out of this dis- 
cussion an agreement was entered into whereby appellee 
was to advance the money necessary to build a motel 
and in return she was to have a home with the Elys for 
the rest of her life, the Elys to repay the money so ad- 
vanced but not to pay interest for its use. 

Under this arrangement appellee advanced substan- 
tial amounts of money, disposing of considerable of her 
real and personal property to do so. She advanced suffi- 
cient money to build a 13-unit modern motel. The build- 
ing of this motel was started about August 26, 1947, and, 
for all practical purposes, was completed in July 1949. 
After this arrangement had been agreed upon appellee 
sold her home in Grand Island, the contract being dated 
July 29, 1947, and moved out to stay with the Elys. 
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For over 4 years everything worked out well although 
the parties had some differences. The first serious diffi- 
culty occurred when, on January 28, 1952, appellee was 
forced to leave the Ely home because of the conduct of 
Faye Ely. However, within about a month, a reconcilia- 
tion was had and she moved back. Everything again 
seemed to run smoothly until July 30, 1953, when ap- 
pellee was again forced to leave the Ely home because 
of the conduct of Faye Ely. We find the Elys failed to 
carry out their obligation to provide a home for appellee 
for the balance of her lifetime and that she left their 
home for good cause because the conduct of Faye Ely 
made it impossible for appellee to live with them and, 
because thereof, appellee was entitled to bring this ac- 
tion and to have an accounting of the money she had 
advanced and judgment therefor. See McCoy v. Cun- 
ningham, 141 Neb. 708, 4 N. W. 2d 835. 

The evidence shows she advanced in excess of the 
amount for which judgment was rendered. Appellee 
testified that in July 1953 Harold Ely admitted he owed 
her about $84,000. We think that amount is about cor- 
rect if the $7,000 appellee advanced for the purchase 
of 14 acres is included. However, that loan will be 
more fully discussed hereinafter and should not be in- 
cluded in the accounting herein sought. Suffice to say 
the evidence would entitle the appellee to a much larger 
judgment than she has obtained, but since she took no 
cross-appeal that question is not here. 

This action was started on September 10, 1953, and 
the Elys were served on the same day. In her original 
petition appellee asked to recover the sum of $35,000. 
When she started this suit she did not know how much 
money she had advanced to the Elys as she had kept no 
account thereof, depending on Mr. Ely to do so. Her 
attorney had not then had time to check her accounts to 
ascertain the amount advanced. It appears from an 
ad in a Grand Island paper dated September 1, 1953, 
that the Elys were endeavoring to sell the motel prop- 
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erty. Appellee’s counsel advised immediate suit in 
order to prevent the Elys from consummating a sale and 
leaving the community with the proceeds. Consequently 
the action was immediately started and the figure of 
$35,000 used although later, after a check of appellee’s 
accounts had been made, an amended petition was 
filed on January 16, 1954, asking for the sum of $86,403.88. 

Very shortly after the action was started Harold Ely 
and appellee entered into a settlement agreement dated 
September 17, 1953. Under the terms of the agreement 
appellee was to be paid in full the $7,000 mortgage which 
she held on the 14-acre tract of land purchased by the 
Elys in 1950, to be paid $32,000 which was to be secured 
by a mortgage on the motel property, and to be paid the 
amount she had paid in the spring of 1953 for furniture 
used in the motel. In addition the agreement provided 
the Elys were to continuously list the motel for sale. 
The evidence establishes that Harold Ely induced ap- 
pellee to sign the settlement on the basis that it would 
put her back in the financial condition she was in when 
she came out to their place in 1947 before she had ad- 
vanced any money to build the motel. 

“Where parties capable of entering into a contract 
enter into an agreement whereby the one agrees to pay, 
and the other to accept, a certain sum in full satisfac- 
tion and discharge of a disputed claim urged by the 
latter against the former, such agreement constitutes a 
valid contract between the parties.” Massillon Engine 
& Thresher Co. v. Prouty, 65 Neb. 496, 91 N. W. 384. 

Where a compromise is pleaded and proved, in the 
absence of fraud, mistake, or duress, it is binding on the 
parties. In order to avoid the effect of such a compro- 
mise settlement it is necessary to plead and prove fraud, 
mistake, or duress which resulted in an unconscionable 
,settlement. See Springfield Fire & Marine Ins. Co. v. 
Peterson, 93 Neb. 446, 140 N. W. 760. Appellee so 
pleaded in her reply. 

While appellee contends otherwise we think the par- 
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ties, at the time they entered into the original agree- 
ment, dealt at arms length and fully understood the 
terms thereof. However, after appellee became a mem- 
ber of the Ely family in September 1947 a confidential 
relationship developed, especially between appellee and 
Harold Ely. She developed such complete confidence 
in Harold Ely that she consulted no one else about her 
business affairs and let him take care of them. In fact, 
at the Elys’ suggestion, she told no one what she was 
doing. When he advised her in regard to any business 
- matter the evidence shows she trusted him, relied on 
his advice, and always followed it to the extent that she 
kept no account of the money advanced, depending on 
him to do so as he had told her he would. This he 
failed to do. This confidence in him she never lost 
even though it was no longer possible for her to stay in 
the Ely home because of the conduct of Faye Ely. In- 
cidentally Faye Ely was visiting in Texas at the time the 
settlement was entered into. With this background it 
is understandable how appellee accepted Harold Ely’s 
figures to show the agreement would restore her to her 
1947 financial condition when, in fact, it would not 
return even half the money she had advanced, 

As early as Columbus Co. v. Hurford, 1 Neb. 146, we 
said: “It is the duty of persons holding confidential 
relations, of whatever nature, with others, to put them- 
selves on terms of perfect equality, by furnishing full, 
exact and truthful information of all matters which 
enter into a negotiation between them.” 

“The rule as to confidential or fiduciary relations 
applies to any transaction or situation of advantage, 
in which confidence is rightfully reposed on one side 
and a resulting superiority and opportunity for influ- 
ence is thereby created on the other. In any such case 
where confidence is known, or may reasonably be ex- 
pected, to exist as a fact, whether it is of a legal, moral, 
social, domestic or personal character, equity will scru- 
tinize the transaction critically—and especially so where 
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age, infirmity and instability are involved—to see that 
no inequitable action has been taken and no injustice 
has occurred. Its purpose is not merely to satisfy itself 
of absence of pressure or influence, but to be certain that ° 
the fullest and fairest explanation possible has been 
made, and that complete knowledge, understanding, in- 
tention, consent and freedom of action duly existed.” 
Stieber v. Vanderlip, 136 Neb. 862, 287 N. W. 773. 

A reasonable summary of the value of the property 
she owned at the time she went to live with the Elys, 
under the arrangements made as hereinbefore set forth, 
indicates a total of approximately $124,000 . whereas 
when she left there in July 1953 it would total about 
$57,700 or a difference of $66,300. Deducting from this 
the $7,000 used to buy the 14-acre tract leaves a total 
of $59,300 as compared with the $32,000 the settlement 
agreement would give her. This does not include any 
income she received as rents, interest, or dividends dur- 
ing the years from 1947 to 1953, which was substantial. 
Considering the confidential relationship of the parties 
at the time this settlement agreement was entered into 
we thing Harold Ely overreached the appellee when he 
induced her to sign it on September 17, 1953, and it would 
be unconscionable to enforce it. As stated in Wilson 
v. Bergmann, 112 Neb. 145, 198 N. W. 671, and cited with 
approval in Cunningham v. Brewer, 144 Neb. 211, 13 N. 
W. 2d 113: ‘“* * * when the contract is of such a nature 
as to justify the conclusion that a party has been im- 
posed upon by cunning, artifice, or undue influence, a 
court of equity will not hestitate to set the contract 
aside.” Appellee is entitled to have the compromise 
agreement set aside as the trial court decreed. 

Did an estoppel arise by reason of what transpired 
subsequent to the settlement agreement of September 
17, 1953, which would prevent appellee from repudiating 
that agreement? The Elys contend they partially per- 
formed it and that appellee accepted the benefits of their 
partial performance and is now estopped to deny the 
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effect of the compromise agreement and is bound thereby. 

The rule here applicable is stated in Brisbin v. E. L. 
Oliver Lodge No. 335, 134 Neb. 517, 279 N. W. 277: “In 
- 10 R. C. L. 694, sec. 22, it is stated: “The doctrine of 
equitable estoppel is frequently applied to transactions 
in which it is found that it would be unconscionable to 
permit a person to maintain a position inconsistent with 
one in which he has acquiesced or of which he has ac- 
cepted any benefit. * * * And so also the acceptance of 
any benefit from a transaction or contract, with knowl- 
edge or notice of the facts and rights, will create an 
estoppel.’ ” 

The Elys testified that after September 17, 1953, they 
continuously listed the motel property for sale as the 
settlement provided. This was not done with appellee’s 
approval because, on September 18, 1953, Harold Ely 
was informed that appellee did not intend to carry out 
the agreement and was given the reasons for her not 
being willing to do so. Consequently he could not 
create an estoppel, as far as appellee is concerned, by 
endeavoring to carry out the contract unless she know- 
ingly received and accepted some material benefit by 
reason thereof. Such is not the fact. 

As to the $32,000 note and mortgage it was tendered 
to appellee at the trial but not accepted. 

Finally we come to a consideration of the mortgage 
referred to in the agreement which is on a 14-acre piece 
of bare land. The Elys bought this land in 1950 to pre- 
vent the possibility of a motel being built thereon as 
it is situated in the immediate neighborhood. The pur- 
chase price was $7,000 which appellee advanced and 
for which it was then understood she was to have and 
was given a mortgage. The original description in the 
mortgage was for 11.9 acres. That is the reason, when 
appellee sought the foreclosure thereof, she also sought 
a reformation of the description to cover the 14 acres 
that were purchased. It appears the correction was made 
by giving a new mortgage and the foreclosure dismissed. 
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In regard to the settlement agreement, as it relates to 
this obligation, Harold Ely agreed to do and did nothing 
he was not already legally obligated to do. 

A careful consideration of all the facts convinces us 
that appellee did nothing nor did she receive any benefit 
therefrom that would now estop her from having the 
settlement agreement vacated and set aside. 

There is one further factual matter which we will 
consider. However, considering the amount of the judg- 
ment, it is not too material. On January 1, 1951, ap- 
pellee turned over to Harold Ely an envelope contain- 
ing nime cancelled checks evidencing $15,250 of the 
amount she had advanced to the Elys under and in pur- 
suance of the contract originally entered into. On this 
envelope she had written “Paid in Full Happy New Year 
from Helen 1951.” It is clear from the evidence that 
appellee did not thereby intend to cancel that amount: 
of the loan which the Elys then owed her but rather 
for the purpose of having him keep the checks for her and 
to show the Elys she would not press them for payment. 
It is evident that Harold Ely so understood it and al- 
ways intended to pay appellee the amount thereof. At 
most it was a gift on condition that she have a home with 
them for life. That, as we have already said, became 
impossible because of the conduct of Faye Ely. 

As said in Williamson v. Johnson, 62 Vt. 378, 20 A. 279, 
9 L. R. A. 277, 22 Am. S. R. 117: “* * * the gifts were 
not absolute, but conditional, and * * * when the con- 
dition failed a right of action accrued to the plaintiff to 
recover the money.” 

Although the evidence adduced does not disclose the 
parties expressly agreed the appellee should have a 
lien on the motel property, both real and personal, for 
all money advanced the trial court’s decree so provided. 
It provides: “* * * plaintiff be and she is awarded an 
equitable lien on the premises hereinbefore described 
owned by defendants in joint tenancy with the fixtures 
thereon and the equipment, utensils, appliances, utensils 
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and paraphernalia pertaining to the motel, restaurant, 
filling station and gift shop and the chattels hereinbefore 
referred to: * * *,” 

“An equitable lien is a right, not recognized at law, 
to have a fund or specific property, or its proceeds, ap- 
plied in whole or in part to the payment of a particular 
debt or class of debts. It is not an estate or property 
in the thing itself, nor is it a right to recover the thing, 
that is, it is not a right which may be the basis of a 
possessory action, but it is merely a charge upon it. 
Such a lien may be created by an express contract which 
shows an intention to charge some particular property 
with a debt or obligation, or it may arise by implication 
from the relations and dealings of the parties whose in- 
terests are involved.” 33 Am. Jur., Liens, § 18, p. 427. 

As stated in 33 Am. Jur., Liens, § 21, p. 430: “In the 
absence of an express contract, a lien based upon the 
fundamental maxims of equity may be implied and 
declared by a court of equity out of general consider- 
ations of right and justice as applied to the relationship 
of the parties and the circumstances of their dealing.” 
See, also, Hilton v. Clements, 137 Neb. 791, 291 N. W. 
483; 53 C. J. S., Liens, § 4, p. 844. 

Having come to the conclusions hereinbefore set forth, 
we affirm the decree of the trial court. 

. AFFIRMED. 


HELEN M. SCHROEDER, APPELLEE, V. HAROLD ELY ET AL., 
APPELLANTS. 
73 N. W. 2d-172 


Filed November 18, 1955. No. 33754. 
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Homesteads. All that the law requires to establish a home- 
stead is that the homestead claimant and his family reside in 
the habitation or dwelling house, whatever be its character, on 
‘the premises claimed as a homestead. 

Under the homestead law in force in this state a 
judgment is a lien only on the debtor’s interest in lands, im- 
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pressed with the character of a homestead, in excess of $2,000. 
If the property is not capable of division, it may, in 
its entirety, then be sold; but from the proceeds of the sale an 
amount, in lieu of the homestead interest, must be preserved to 
the debtor. In such a case, however, the court must first deter- 
mine whether the homestead property is of more value than 
$2,000, and whether or not the homestead selected can be segre- 
gated from the remainder of the property without material 
injury thereto. 
4, Courts: Equity. The district courts of this state, being courts 
of general equity jurisdiction, are not limited in the exercise of 
such jurisdiction by statute. 


AppEaL from the district court for Hall County: 
Ernest G. KrocEr, JupGe. Reversed and remanded with 
directions. 


E. Merle McDermott and Cunningham & Cunningham, 
for appellants. 


A. G. Abbott, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLAuGH, JJ. 


WENKE, J. 

This appeal involves the question of homestead and 
arises in the same cause of action as was involved in 
Schroeder v. Ely,'ante p. 252, 73 N. W. 2d 165. In the 
decree therein entered it was provided: “* * * that 
in default of the payment of the same ($56,055) with in- 
terest and costs herein taxed to defendants within ninety 
days from June 25, 1954, that the premises, equipment 
and chattels hereinbefore referred to be sold by the 
sheriff as upon execution * * *.” 

Pursuant thereto and in accordance therewith, no 
supersedeas bond having been given in the appeal taken 
from the rendition of that decree and the amount therein 
found due the plaintiff remaining unsatisfied, the clerk 
of the district court for Hall County, on September 30, 
1954, issued an order of sale to satisfy the amount found 
due the plaintiff. Thereupon the sheriff for Hall County, 
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under authority of the decree of the court and pursuant 
to the directions contained in the order of sale, adver- 
tised the property described therein for sale at public 
auction at 2 p. m. on November 12, 1954, at the north 
front door of the courthouse in Grand Island, Ne- 
braska. 

On October 25, 1954, Harold Ely, one of the defend- 
ants, pursuant to and by authority of section 40-105, R. 
R. S. 1943, filed his application in the office of the clerk 
of the district court making a selection and asking for 
a determination of his homestead exemption in the real 
property being advertised for sale. He asked the court 
to set aside the following part of the real estate being 
offered for sale, on which the house in which the Elys 
dwell is located, and his homestead, to wit: “Part of 
the Northeast Quarter of the Northeast quarter of 
Section 33 in Township 11, North, Range 9, West of the 
6th P. M. more particularly described as follows: Com- 
mencing at a point on the East line of said Section 460.1 
feet South from the North East corner of said section, 
thence in a Westerly direction and parallel with the 

-North line of said Section 222 feet, thence at right 
angles in a southerly direction 197 feet, thence at right 
angles in an easterly direction 222 feet to the east line 
of said North East Quarter and thence in a northerly 
direction 197 feet to the point of beginning, all in Hall 
County, Nebraska.” 

Helen M. Schroeder, the plaintiff, joined issue on this 
claim and the matter proceeded to hearing and deter- 
mination pursuant to and in accordance with section 40- 
108, R. R. S. 1943. The trial court, on November 26, 
1954, found the defendants had a homestead in the 
premises but that it was subject to the lien of the 
plaintiff and therefore decreed the defendants were not 
entitled to have a homestead set off to them as exempt. 
The defendants thereupon filed a motion for new trial 
and, from the overruling thereof, have perfected this 
appeal. 
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We shall herein refer to the appellants as the Elys or 
as Harold Ely and Faye Ely. 

The sheriff proceeded with the sale and on November 
15, 1954, made his return showing he had sold the 
property to appellee for the sum of $40,000. This sale 
the court confirmed on December 6, 1954, but directed 
that $2,000 of the amount be reserved and not ordered 
distributed until after this appeal had been completed. 

In their answer in the original action the Elys pleaded: 
“Defendants further allege that they reside on the 
said 18 acres whereon the said motel is located and the 
same is their homestead under the laws of the State 
of Nebraska.” In her reply appellee stated she “Ad- 
mits that defendants have a homestead right in said 
motel premises.” 

We said in Wright v. Lincoln City Lines, Inc., 160 
Neb. 714, 71 N. W. 2d 182: 

“A party may at any time invoke the language of the 
pleading of his adversary on which the case is tried on 
a particular issue as rendering certain facts indisput- 
able; and in so doing he is neither required nor per- 
mitted to offer the pleading in evidence. 

“An admission made in a pleading on which the 
trial is had is more than an ordinary admission. It is 
a judicial admission and constitutes a waiver of all 
controversy so far as the adverse party desires to take 
advantage of it, and is therefore a limitation of the 
issues.” 

But the issue of homestead was not tried on these 
pleadings and consequently the foregoing rule has no 
application. 

The Elys bought the 18-acre tract, on part of which 
the motel was subsequently built, in December 1944 
and moved into the house located on the northeast cor- 
ner thereof and have lived there ever since. It is their 
homestead within the meaning of section 40-101, R. R. 
S. 1943. As stated in Hawley v. Arnold, 137 Neb. 238, 
288 N. W. 823: “‘* * * All that the law requires on the 
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subject is that the homestead claimant and his family 
should reside in this habitation or dwellinghouse, what- 
ever be its character, on the premises claimed as a 
homestead.’ (Corey v. Schuster, 44 Neb. 269, 62 N. W. 
470.)” , 

May the Elys select as their homestead a 1-acre tract 
together with the residence thereon and segregate it 
from the balance of the 18 acres and hold it exempt 
against subsequent judgment obtained against them? 
Generally the answer is yes unless the judgment is ob- 
tained for a debt included under the provisions of sec- 
tion 40-103, R. R. S. 1943, provided the tract selected 
does not exceed $2,000 in value or its segregation does 
not materially damage the balance of the tract. See 
§§ 40-101, 40-108, 40-110, R. R. S. 1943. However, there 
are situations in which a court of equity has and will 
deny the claim when to do so would be unconscionable. 
See the cases hereinafter referred to. 

“Under the homestead law in force in this state a 
. judgment is a lien alone on the debtor’s interest in lands, 
impressed with the character of a homestead, in excess 
of $2,000.” Farmers Loan & Trust Co. v. Schwenk, 
54 Neb. 657, 74 N. W. 1063. 

“If the property is not capable of division, it may, 
in its entirety, then be sold; but from the proceeds of 
the sale an amount, in lieu of the homestead interest, 
must be preserved to the debtor. * * * In such a case, 
the questions to be determined by the court are whether 
the homestead property is more value than $2,000, and 
whether it may be segregated from the remainder of the 
property without material injury.” Pohlenz v. Panko, 
106 Neb. 156, 182 N. W. 972. 

From the evidence adduced we find the tract selected 
by the Elys to be set aside for a homestead has a value 
substantially in excess of $2,000 and that its segregation 
from the balance of the 18-acre tract would materially 
injure the property as a whole. Consequently Harold 
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Ely’s request to have it set aside as their homestead 
should be denied. 

The trial court found that, under the equitable situ- 
ation here existing, the Elys should be denied their 
homestead rights. That equity may do so, in proper 
cases, has long been held by this court. As stated in 
Cochran v. Cochran, 42 Neb. 612, 60 N. W. 942: ‘The 
district courts of this state, being courts of general 
equity jurisdiction, are not limited in the exercise of 
‘such jurisdiction by statute.” See, also, Rhoades v. 
Rhoades, 78 Neb. 495, 111 N. W. 122, 126 Am. S. R. 
611; Lacey v. Zeigler, 98 Neb. 380, 152 N. W. 792; Jones 
v. Carpenter, 90 Fla. 407, 106 So. 127, 43 A. L. R. 1409. 

We have denied such homestead rights in the follow- 
ing situations: Where deeds have been set aside which 
were given in consideration of an agreement to sup-. 
port for life, McCoy v. Cunningham, 141 Neb. 708, 4 
N. W. 2d 835; enforcement of decrees providing for the 
payment of alimony, Best v. Zutavern, 53 Neb. 604, 74 
N. W. 64; where money has been unlawfully taken from 
another and placed in property that became the home- 
stead, Nebraska Nat. Bank v. Johnson, 51 Neb. 546, 71 
N. W. 294; specific enforcement of agreements to con- 
vey property for support where property is the home- 
stead, Denesia v. Denesia, 116 Neb. 789, 219 N. W. 142; 
enforcement of purchase money obligations, either mort- 
gage or contract, Jackson v. Phillips, 57 Neb. 189, 77 
N. W. 683; and enforcement of a right by adverse posses- 
sion, Jensen v. Showalter, 79 Neb. 544, 113 N. W. 202. 

Under the circumstances disclosed in this record we 
do not think appellee is entitled to have the homestead 
right of the Elys destroyed. 

From a consideration of the record as a whole we 
have come to the conclusion that the Elys are entitled 
to a homestead interest in the 18-acre tract on which 
the motel was built. However, because the tract which 
they selected*is in excess of the value of $2,000 and 
would, if segregated therefrom materially injure the - 
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value of the whole tract, we direct that they be paid 
$2,000 out of the proceeds of the sale in lieu thereof. 
In view of the foregoing we reverse the judgment of 
the trial court denying the Elys the benefit of their 
homestead right and direct it to enter a judgment in 
accordance herewith. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Harry C. HoGuE ET AL., APPELLANTS AND CROSS-APPELLEES, 
v. VirGIL F. DREESZEN ET AL., APPELLEES AND 


CROSS-APPELLANTS. 
73 N. W. 2d 159 


Filed November 18, 1955. No. 33788. 


1. Covenants. Property owners in a restricted subdivision are 
not estopped from: preventing a flagrant violation of restric- 
tive covenants on account of their theretofore failure to stop a 
slight deviation from the strict letter of such restrictions. 

The change in the character of certain sections of 
property bordering on a street does not affect a large neighbor- 
hood bordering on that street, where the lot owners in such 
neighborhood have strictly adhered to the restrictive covenants 
in their deeds. 

3. Covenants: Equity. Where the owners of a tract of land have 
platted the same into many lots and formed and carried out a 
plan to sell the lots subject to covenants restricting them to the 
construction of homes of a certain character, equity will protect 
the rights of other grantees who accepted deeds in the same 
locality with similar restrictions. 

4. Covenants. A covenant of the character involved here is to be 
construed in connection with the surrounding circumstances, 
which the parties are supposed to have had in mind at the time 
they made it, the location and character of the entire tract of 
land, the purpose of the restriction, whether it was for the sole 
benefit of the grantor or for the benefit of the grantee and 
subsequent purchasers, and whether it was in pursuance of a 
general building plan for the development and improvement of 
the property. If there was a general building scheme the pur- 
pose of which was to restrict a district to single residences, it 
matters not how it is expressed in the covenant, or what the 
covenant may be called. However, so far as the purpose is 
definitely stated in the covenant, that purpose should control. 
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5. Restrictions as to the erection or use of buildings or 
other structures and improvements will be so construed as, if 
possible, to effectuate the intention of the parties. : 

6. A covenant restricting the erection of any building, 


except for dwelling house purposes, applies to the use as well 
as to the character of the building. 

7. Injunctions: Covenants. A mandatory injunction may be issued 
directing the removal or alteration of a building or structure 
erected in violation of a restrictive covenant. 


AppEAL from the district court for Lancaster County: 
Joun L, PoLk, JupcE. Affirmed in part, and in part 
reversed and remanded with directions. 


Frederick J. Patz and Sterling F. Mutz, for appellants. 
William L. Walker and Earl Ludlam, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


Simmons, C. J. 

. This action was brought to enjoin the construction 
of a building which the plaintiffs contend was being 
carried out in violation of restrictive covenants. Issues 
were made and trial was had. The trial court held that 
the building being constructed was not in violation of 
the restriction and that the restriction was valid and 
binding. 

Plaintiffs are owners of property adjoining that of 
defendants. They appeal from a denial of relief. De- 
fendants appeal from the decree insofar as it holds the 
restriction to be valid and binding. We affirm the judg- 
ment of the court holding the restriction to be valid and 
binding. We reverse that part of the decree which held 
that the building was not in violation of the restriction, 
and remand the cause with directions to issue a manda- 
tory injunction. 

In October 1917, the National Security Investment 
Company and other owners filed a plat to East Lawn 
Terrace. This subdivision consisted of 14 blocks lying 
south of A Street and west of Fortieth Street in the city 
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of Lincoln. The western border of the subdivision was 
halfway between Thirty-third and Thirty-fifth Streets. 
West of that to Thirty-third Street was the Marydell 
Subdivision. West of Thirty-third Street was an addi- 
tion known as Perkins Addition. The National Security 
Investment Company acquired a part of that addition in 
December 1917 and in June 1919 replatted that land as 
Block 15, East Lawn Terrace. It was physically sepa- 
rated from the 1917 dedicated East Lawn Terrace Sub- 
division by the 300-foot Marydell Addition and Thirty- 
third Street. 

Defendants own Lot 1, Block 1, of East Lawn Terrace, 
holding by mesne conveyances from the National Secur- 
ity Investment Company. This lot is on the corner 
of Fortieth and A Streets. 

The deed to the first grantee was for Lots 1, 2, and 
3. It contained the following provision: ‘This convey- 
ance is made with the express understanding that no 
store, public stable, wood yard, manufacturing estab- 
lishment, laundry, factory, warehouse or shop shall be 
erected upon said lots; that no more than one dwelling 
shall be erected upon any one lot, and no dwelling house 
erected upon the within described property shall cost 
less than Twenty-five Hundred Dollars; that no build- 
ing shall be moved on to said lots * * *.” 

Plaintiffs are the owners by mesne conveyances of 
Lot 24, Block 1, which adjoins the defendants’ lot on 
the south. The deed to the first grantee of this property 
contained the following provision: “This conveyance 
is made with the express understanding that no store, 
public stable, wood yard, manufacturing establishment, 
laundry, factory, warehouse or shop shall be erected 
upon any one lot, and no dwelling house erected upon the 
within described property shall cost less than Twenty- 
five Hundred Dollars: and no building shall be moved 
on to said lots * * *.” 

It appears that provisions of similar import were 
placed in all of the deeds conveying the lots in Blocks 
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1 to 14 of East Lawn Terrace, except as to six lots in 
Block 3, which were not owned by the National Security 
Investment Company. 

It further appears that in the intervening years sub- 
stantially all of the lots in all of the 14 blocks of East 
Lawn Terrace have been improved with single unit 
dwellings. Several owners testified that they bought 
_and improved their property with knowledge of the re- 
strictions and in reliance thereon. The 14 blocks con- 
sist of a compact restricted residential area. 

Defendant testified from hearsay that some occupant 
of a residence in this addition either sold or made radio 
parts, operating out of his basement. Defendant also 
testified about one owner who had closed the front of 
an attached garage, converted it into a room, and oper- 
ated a beauty parlor there. 

It also appears that across the street, north and east 
of Fortieth and A Streets, there are business buildings. 

There is evidence that in several of the conveyances 
of lots in Block 15, East Lawn Terrace, there were in- 
serted restrictions such as above set out. In the inter- 
vening years, Block 15 has been changed into largely a 
commercial area. In doing so, it does not appear 
whether the restrictions were removed, waived, or 
ignored. 

The defendants purchased their property in February 
1953. It was then unimproved. Thereafter they pre- 
pared the plans for a building on the lot. The outside 
dimensions were to be 26 feet 6 inches wide by 40 feet 
long, with flat roof, and about 9 feet high. It was to 
contain three rooms with toilet and heating facilities. 
One of the rooms was to open on Fortieth Street, with 
a door and wide window. Two other rooms had doors 
facing the corner of Fortieth and A Streets, with wide 
windows facing the streets. Thereafter they secured 
on March 1, 1954, a building permit from the city au- 
thorizing the construction of the building “to be used as 
Dental & Barber Shop.” Either that day or the next 
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day the defendants set up the lines for foundation ex- 
cavation. Plaintiffs and other property owners in the 
block immediately protested to defendants, and advised 
them of the restrictions. Defendants replied that they 
knew of the restrictions and would observe them, but 
that they had a building permit and authority to proceed 
with the building. 

On March 3, 1954, defendants started to dig the foot- 
ings. Plaintiffs and others again protested the construc- 
tion. On March 6, 1954, defendants had five or six rows 
of concrete blocks laid on two sides of the building when | 
this action was started. 

Defendants continued the construction. On April 9, 
1954, a restraining order was issued. Defendants testi- 
fied that they stopped construction at that time. When 
construction was stopped the exterior portion of the 
building was completed, the roof was on, and the doors 
and windows were not in. 

There is no evidence that the lot of defendants was 
not suitable for residence purposes. It appears that the 
remaining lots in the block were so improved and used. 
The evidence is that it was more valuable for business 
purposes and that defendants bought it and intended to 
so use it, subject to the restrictions and zoning ordinances 
of the city. 

There is also evidence, undisputed, that the construc- 
tion and use of the building proposed by defendants 
would materially depreciate the value of the property of 
plaintiffs and other residence owners in the block 
involved. 

At the conclusion of the trial, plaintiffs secured leave 
and amended the prayer of their petition to ask for a 
mandatory injunction. 

While the case was under submission, defendants se- 
cured leave to reopen the trial and offered the evidence 
about the platting and use of the land in Block 15, East 
Lawn Terrace, and about the beauty shop. 

Defendants’ cross-appeal is predicated on the proposi- 
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tion that the restrictions have become obsolete and in- 
valid because of a change in character of the neighbor- 
hood and acquiescence in violation of the restrictions, 
and that the plaintiffs are barred by laches from main- 
taining the action. 

There is no evidence that the restrictions have be- 
come obsolete. The evidence is to the contrary.. The 
charge of a change in the character of the neighborhood 
rests upon the use of the property north and east of the 
property here involved for business purposes. The 
terms and conditions of the title to those properties is 
not shown. Obviously, there must be a dividing line 
somewhere between restricted and nonrestricted areas, 
or the restrictions would be of no force. The situation 
here is no exception to that situation. 

The charge of an acquiescence in violation of the re- 
strictions rests upon the beauty parlor and radio shop 
evidence and the use of the property in Block 15, East 
Lawn Terrace. 

The use of the property in Block 15, East Lawn Ter- 
race, a different subdivision some 7 blocks from this 
property, does not affect this situation. There is the 
circumstance that a corporation of the same name was 
an owner in part in both dedications and the circum- 
stance that the subdivision consisting of Block 15, East 
Lawn Terrace, is of the same name as the earlier sub- 
division. Those circumstances do not affect the prob- 
lem we have here. The hearsay statement of the radio- 
man’s operations is not of importance. The evidence as 
to the beauty parlor is little more than hearsay, save 
that there is in evidence a picture of the outside of the 
room with a picture in the window of a lady with her 
hair dressed in style. Knowledge of these activities, 
their duration, and their extent, is not shown. Whether 
or not they constitute violations of the restrictions is 
not for decision here. These matters do not furnish a 
foundation for an equity court to set aside the restric- 
tions imposed in the deeds here involved. There is no 
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showing of failure to act on the part of the plaintiffs 
but in any event, “Plaintiffs are not estopped from pre- 
venting a most flagrant violation of the restrictions on 
account of their theretofore failure to stop a slight devia- 
tion from the strict letter of such restrictions.” Boston- 
Edison Protective Assn. v. Goodlove, 248 Mich. 625, 227 
N. W. 772. 

In the above case, it was also held: “The change in 
the character of certain sections of property bordering 
on a street does not affect a large neighborhood border- 
ing on that street, where the lot owners in such neigh- 
borhood have strictly adhered to the restrictive cov- 
enants in their deeds.” 

The cross-appeal is denied. 

This brings us to the matter of plaintiffs’ appeal as 
to whether or not the building being erected by defend- 
ants is in violation of the restriction. 

In Wright v. Pfrimmer, 99 Neb. 447, 156 N. W. 1060, 
L. R. A. 1917A 323, we held: “When similar covenants 
are inserted in deeds from the common grantor pursu- 
ant to a general plan of improvement or development 
made public by the grantor, each grantee has such an 
interest in the restrictive covenants in the other deeds, 
in view of the general plan under which he purchased, 
that he may enforce such covenants against other 
grantees. When a general plan of improvement has 
not been published by the grantor, one grantee can en- 
force the covenants against another only when they 
were intended for the benefit of adjacent lots. The in- 
tention to give such right to enforce the covenants must 
be expressed in the deeds themselves, or must be evi- 
dent from the covenants in the deeds when viewed in 
the light of the surrounding circumstances.” See, also, 
Dundee Realty Co. v. Nichols, 113 Neb. 389, 203 N. W. 
558. 

The Supreme Court of Minnesota has stated the rule 
in this wise: “* * * where the owners of a tract of 
land have platted the same into many lots and formed 
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and carried out a plan to sell the lots subject to covenants 
restricting them to the construction of homes of a cer- 
tain character, equity will protect the rights of other 
grantees who accepted deeds in the same locality with 
similar restrictions.” Rose v. Kenneseth Israel Congre- 
gation, 228 Minn. 240, 36 N. W. 2d 791. See, also, 14 
' Am. Jur., Covenants, Conditions and Restrictions, § 319, 
p. 656. 

Clearly the plaintiffs here are entitled to the relief 


sought if the building being constructed is in violation 


of the restrictive covenant. 

The trial court held that a barber shop was not a 
shop within the meaning of the restriction. We find it 
a bit difficult to follow the reasoning and conclusion of 
the trial court. 

We place the decision on a broader ground. 

The Supreme Court of Michigan has held that a cov- 
enant of the character involved here is to be construed 
“in connection with the surrounding circumstances, 
which the parties are supposed to have had in mind at 
the time they made it, the location and character of the 
entire tract of land, the purpose of the restriction, 
whether it was for the sole benefit of the grantor or 
for the benefit of the grantee and subsequent purchasers, 
and whether it was in pursuance of a general building 
plan for the development and improvement of the prop- 
erty. If there was a general building scheme the pur- 
pose of which was to restrict this district to single resi- 
dences, it matters not how it is expressed in the covenant 
or what the covenant may be called. However, so far 
as the purpose is definitely stated in the covenant that 
purpose should control.” Library Neighborhood Assn. 
v. Goosen, 229 Mich. 89, 201 N. W. 219. 

The rule is stated as follows: ‘Restrictions as to the 
erection or use of buildings or other structures and im- 
provements will be so construed as, if possible, to ef- 
fectuate the intention of the parties * * *.” 26 C. J.S., 
Deeds, § 164, p. 520. 
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The restriction, of course, applies to a building which 
would normally be useable and used for a “store,” 
“manufacturing establishment,” “laundry,” “factory,” 
“warehouse,” or “shop.” That is a negative covenant. 
It is perfectly obvious that the building being built by 
defendants, subject only to the limitations of space, 
could be quite readily used for any of those purposes. 
More important is the fact that it is obviously not de- 
signed or being built for what would be normal resi- 
dence purposes. 

The restriction bars a “public stable.” It is a mat- 
ter of common knowledge that when this language was 
used, private stables in connection with residences were 
quite common, but public stables were not. The re- 
striction permits a “dwelling house” provided it does 
not cost less than $2,500. Again it is a matter of com- 
mon knowledge that at that time a substantial dwelling 
house could be constructed at a cost of $2,500. 

The restriction in the initial deed to the lot which de- 
fendants now own provides “no more than one dwelling 
shall be erected upon any one lot.” That deed con-: 
veyed Lots 1, 2, and 3 in Block 1. The above provision 
is not in the initial deed to the property which plain- 
tiffs own, but that deed conveyed only one lot. 

Considering the various provisions of the restrictions 
as a whole, we think that the restrictions were intended 
to and had the purpose and effect of limiting the use 
.of the lots to dwelling houses, consisting of one dwelling 
house on each lot. The affirmative provisions as to what 
can be built are clear; the negative provisions simply 
reinforce the permissive use construction. Moreover, 
it is clear from this record that the owners of these lots 
during the last third of a century have so understood, 
construed, and followed the provisions. 

Paraphrasing our language in Dundee Realty Co. v. 
Nichols, supra, the building being constructed by the 
defendants is a clear and direct violation of the letter 
as well as the spirit of the restrictive covenant. Irre- 
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parable injury is shown, “thus creating a condition which 
is appealing to a court of equity, in the exercise of its 
extraordinary power. The relief sought by plaintiffs 
is fair, equitable, and just.” 

In Boston-Edison Protective Assn. v. Goodlove, supra, 
the court held: “A covenant restricting the erection of 
any building, except for dwelling house purposes, ap- 
plies to the use as well as to the character of the 
building.” 

The rule is stated in 43 C. J. S., Injunctions, § 87, 
p. 595: “A mandatory injunction may be issued di- 
recting the removal or alteration of a building or struc- 
ture erected in violation of a restrictive covenant.” 
See, also, 14 Am. Jur., Covenants, Conditions and Re- 
strictions, § 352, p. 672. 

Plaintiffs are entitled to a mandatory injunction re- 
quiring the defendants to raze and remove the struc- 
ture as erected, or requiring alteration if the portion of 
the building constructed can be altered, so as to com- 
ply with the restrictions as here construed. See Boston- 
Edison Protective Assn. v. Goodlove, supra. 

The judgment of the trial court is accordingly affirmed 
in part, and in part reversed and the cause remianded 
with directions to issue a mandatory injunction in ac- 
cord with this opinion directing the defendants, within 
60 days from the issuance of the writ to either raze and 
remove the structure as erected or to alter the building 
as constructed so as to comply with the restrictions as 
here construed. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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Mitton R. HIGGINS, APPELLEE, Vv. PoSTAL LIFE AND 
CASUALTY INSURANCE COMPANY, A CORPORATION, 


APPELLANT. 
73 N. W. 2d 175 


Filed November 18, 1955. No. 33819. 


1. Appeal and Error. In the absence of a bill of exceptions it will 
be presumed that issues of fact presented by the pleadings were 
established by the evidence, that they were correctly decided, 
and that the only issue remaining for this court is the sufficiency 
of the pleadings to support the judgment. 

In order that a stipulation of facts may be considered 

on appeal, such stipulation must be identified and offered in 

evidence on the tria] of the case and preserved in a bill of ex- 
ceptions. 


e: 


AppeaL from the district court for Dundy County: 
VicToR WESTERMARK, JUDGE. Affirmed. 


Harold D. Knight and Hines & Hines, for appellant. 
Daniel E. Owens, for appellee. 


Heard before Simmons, ‘C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CARTER, J. 

This is an action under a limited accident insurance 
policy to recover damages resulting from an accident 
which occurred on or about October 3, 1952. The de- 
fendant insurance company denied by its answer that 
there was any liability under the limited terms of the 
policy. A jury was waived by the parties. The trial 
court found for the plaintiff in the amount of $339.50 
with interest at six percent per annum from December 
13, 1954. The defendant appeals. 

There is no bill of exceptions in the present case. The 
court will take judicial notice of such fact. In the 
absence of a bill of exceptions it will be presumed that 
issues of fact presented by the pleadings were estab- 
lished by the evidence and that they were correctly de- 
cided. In such a situation the only issue that will be 
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considered on appeal to this court is the sufficiency of 
the pleadings to support the judgment. Goger v. Voecks, 
156 Neb. 696, 57 N. W. 2d 621; Gernandt v. Beckwith, 
160 Neb. 719, 71 N. W. 2d 303; Zenker v. Zenker, ante 
p. 200, 72 N. W. 2d 809. 

There is attached to the deansevipt’ a purported stipu- 
lation of facts to which two exhibits are attached. The 
first is the original policy of insurance in the action, 
and the second is a true and correct description and 
illustration of the Farmhand tractor attachment to which 
reference is made in the stipulation. It has long been 
the rule in this state that a stipulation of facts appearing 
in the transcript is without authority of law and it may 
not be noticed on an appeal. The procedure for pre- 
senting such an instrument to this court for its con- 
sideration is by identification, introduction in evidence, 
and preservation thereof in a bill of exceptions. Prokop 
v. Mlady, 136 Neb. 644, 287 N. W. 55; Todd v. Board of 
Educational Lands & Funds, 154 Neb. 606, 48 N. W. 2d 
706; Caldwell v. Savage, 157 Neb. 603, 60 N. W. 2d 657. 

The only question for decision, therefore, is the suf- 
ficiency of the pleadings to support the judgment of 
the district court. In this respect the petition alleges: 
Plaintiff is a resident of Dundy County, Nebraska, and 
the defendant is a foreign insurance company; that on 
January 23, 1952, defendant issued a policy of insur- 
ance to the plaintiff providing benefits for injuries 
sustained by accidental means; that on October 3, 1952, 
plaintiff was injured in an accident to a tractor-drawn 
vehicle while he was riding therein; and that said policy 
of insurance provided benefits for bodily injury sus- 
tained “as a result of an accident to any tractor-drawn 
vehicle while the assured is actually therein in the 
amount of $1000.00.” The petition further alleges that 
due notice of the accident and the injuries sustained by 
the plaintiff was given to the defendant in accordance 
with the terms of the policy, and that demand was 
made for the benefits due under the policy which was 
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refused. The answer admits the residence of the plain- 
tiff, that defendant is a foreign corporation, and that 
the cause of action arose in Dundy County. All other 
allegations of the petition were denied. 

The petition clearly alleges facts sufficient to state 
a cause of action against the defendant. The proof of 
such facts is presumed in the absence of a bill of ex- 
ceptions. The judgment is within the scope of the 
pleadings. Since the only error assigned involves a 
consideration of the evidence, there is nothing before the 
court on which a claim of prejudicial error can be pre- 
dicated. Under the record before us an affirmance of 
the judgment is required. 

AFFIRMED, 


GERALDINE M. BENEDICT, APPELLEE, V. EPPLEY HOTEL 
CoMPANY, A CORPORATION, DOING BUSINESS UNDER THE 


NAME AND STYLE OF ROME HOTEL, APPELLANT. 
73 N. W. 2d 228 


Filed November 25, 1955. No. 33784. 


1. Negligence. The doctrine of res ipsa loquitur means that the 
facts of the occurrence permit, but do not compel, an inference 
of negligence. It is a rule of evidence and not a rule of sub- 
stantive law. It is a qualification of the general rule that 
negligence will not be presumed but must be proved. The 
doctrine takes the place of evidence as affecting the burden of 
proceeding with the case. 

If facts are shown to which the doctrine of res ipsa 

loquitur has application an inference of negligence arises, that 

is, the thing speaks for itself and a question is presented for 
the jury as to liability. 

3. Appeal and Error. If on the retrial the facts relating to the 
issues upon which the findings were made are substantially 
the same as those adduced at the former trial of the cause, 
such findings are binding on the parties, the trial court, and 
this court as the law of the case. It is when the findings on a 
retrial are made on facts relating to the issues which are 
materially and substantially different that the law of the case 
does not apply. 
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If on appeal findings of fact are made which become 
the law of the case and there is a remand for a new trial, at 
the retrial, such findings are binding on the parties, the trial 
court, and this court unless at the retrial the facts relating 
to the issues upon which the findings were made are materially 
and substantially different from those adduced at the former 
trial, and the burden of showing a difference is upon the party 
making the claim. 

5. Trial: Appeal and Error. The determination of the issue of 
whether or not the evidence at a retrial is different from that 
presented at an earlier trial of the cause is for the court and 
not the jury. 

6. Trial. In deciding whether or not there is error in a sentence 
or phrase of an instruction it will be considered with the in- 
struction of which it is a part and the remainder of the charge 
to the jury and the meaning thereof will be determined not 
from the sentence or phrase alone but by consideration of 
all that is said upon the subject. 

Instructions to a jury should be considered as a whole 

and if they fairly submit the case that is all the law requires. 
8. Damages: Trial. In an action for damages, where the law 

: furnishes no legal rule for measuring them, the amount to be 
awarded rests largely in the sound discretion of the jury and 
courts are reluctant to interfere with a verdict so rendered. 

A verdict may be set aside as excessive only 
when it is so clearly exorbitant as to indicate that, it was the 
result of passion, prejudice, or mistake, or that it is clear 
that the jury disregarded the evidence or controlling rules of law. 

10. Case Overruled. Tyler v. McDougal, 130 Neb. 633, 265 N. W. 
887, is disapproved and overruled in the respect and to the 
extent stated in the opinion. 


Appeat from the district court for Douglas County: 
L. Ross NEwkxirkK, JupGE. Affirmed. 


Mecham, Stoehr, Moore, Mecham & Hills, for ap- 
pellant. 


Matthews, Kelley, Fitzgerald & Delehant, for appel- 
lee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Bos.Laucu, J. 
This action is for damages claimed to have been sus- 
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tained by appellee because of injuries inflicted upon her 
as a result of negligence of appellant. Appellee had a 
verdict and judgment. A motion of appellant for a di- 
rected verdict at the close of all the evidence was denied. 
Motions for judgment notwithstanding the verdict or, in 
the alternative, for a new trial were overruled. 

The cause of action pleaded by appellee is as follows: 
Appellant, a corporation, maintains and operates hotels 
in Omaha. One of them is the Rome Hotel. Appellant 
on or about March 5, 1949, operated a bingo game as a 
part of its activities and as an attraction to induce per- 
sons of the city and surrounding territory to the Rome 
Hotel. The facilities for the game, including the place 
where it was conducted, the tables, and the chairs were 
provided by appellant. The appellee at the invitation 
of appellant attended the game, procured from an at- 
tendant in charge a chair, and occupied it at one of the 
bingo tables. She sat on the chair for a short time when 
it collapsed and hurled her to the floor with force and 
violence causing her numerous and severe permanent 
injuries. The chair was defective in a respect unknown 
to appellee. The defect therein caused it to collapse and 
injure her. It was a folding chair constructed so that 
when it was not in use the seat could be folded up 
against the front of the back of the chair. If it was 
not defective or out of repair it could not and would not 
collapse or cause injury to a person sitting on it. The 
appellee invoked the doctrine of res ipsa loquitur. The 
defenses interposed by appellant were a denial of the 
claims of appellee and a plea of her contributory 
negligence. 

The jury decided the issues of fact for appellee. She 
is entitled to have the evidence viewed and considered 
in this court most favorably to her and she must be 
accorded the benefit of reasonable inferences there- 
from. Bolio v. Scholting, 152 Neb. 588, 41 N. W. 2d 913; 
Stolting v. Everett, 155 Neb. 292, 51 N. W. 2d 603. 

Appellee did not allege specific negligence. She re- 
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lied upon general negligence and the doctrine of res 
ipsa loquitur. The doctrine of res ipsa loquitur means 
that the facts of the occurrence permit, but do not com- 
pel, an inference of negligence. It is a rule of evidence 
and not of substantive law. It is a qualification of the 
general rule that negligence will not be presumed but 
must be proved. The doctrine takes the place of evi- 
dence as affecting the burden of proceeding with the case. 
If the facts are shown to which the doctrine of res ipsa 
loquitur has application an inference of negligence 
arises, that is, the thing speaks for itself and a question 
is presented for the jury as to liability. Benedict v. 
Eppley Hotel Co., 159 Neb. 23, 65 N. W. 2d 224. 

The validity of the judgment is attacked on the hy- 
pothesis that the doctrine of res ipsa loquitur is not ap- 
plicable to this cause because appellant says that the 
instrumentality, that is the chair which produced the. 
injury complained of, was not at the time of the accident 
in the exclusive control and management of appellant; 
that the defect in the chair concerned in the accident 
was latent and could not have been discovered with 
reasonable care; and that the evidence at the second 
trial of the cause was materially and substantially dif- 
ferent from what it was at the first trial of the case. 
These contentions make it appropriate to consider and 
determine if the findings and matters decided on the first 
appeal in the cause are the law of the case. It is said in 
Master Laboratories, Inc. v. Chestnut, 157 Neb. 317, 59 
N. W. 2d 571: “Where on the retrial the facts relating 
to the issues upon which the findings were made are the 
same as those adduced at the former trial, such find- 
ings are binding on the parties, the trial court, and this 
court as the law of the case. It is only where the find- 
ings on a retrial are made on facts relating to the issues 
which are materially and substantially different that the 
law of the case does not apply.” This court also said in 
Noble v. City of Lincoln, 158 Neb. 457, 63 N. W. 2d 475, 
that: “The decision of questions presented to this court 
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in reviewing the proceedings of the district court be- 
comes the law of the case, and for purposes of the liti- 
gation, settles conclusively the matters adjudicated ex- 
pressly or by necessary implication.” 

. Appellant did not at the second trial of this case, 
after it had been on the first appeal considered, de- 
termined, and remanded by this court to the district 
court, attempt by any method to satisfy the burden on it 
of showing that at the second trial the facts relating to 
the issues upon which the findings and decisions were 
made on the first appeal of the cause were materially 
and substantially different from those adduced at the 
first trial of the case in the district court. The result 
is that this omission prevents this court from con- 
sidering or determining the contention of appellant that 
the evidence produced at the second trial was materially 
and substantially different from the evidence produced at 
the first trial of the cause. The law applicable is stated 
in Callahan v. Prewitt, on rehearing, 143 Neb. 793, 13 
N. W. 2d 660, as follows: “It is therefore the holding 
of this court that where on appeal findings of fact are 
made which become the law of the case and there is a 
remand for a new trial, on such retrial, such findings 
are binding on the parties, the trial court and this court, 
unless on the retrial the facts relating to the issues upon 
which the findings were made are materially and sub- 
stantially different from those adduced on the former 
trial, and that the burden of showing a difference shall 
rest upon the party making the claim. 

“In order to avoid confusion in the future we deem 
it advisable to say here that the burden is evidentiary 
and is for determination by the court and not the jury. 
As to methods, of course, the introduction of the bill 
of exceptions of the first trial or pertinent parts thereof 
would be most satisfactory but there should be no such 
limit on method. The right to present this question 
should not be denied if for some reason the bill of ex- 
ceptions is not available.” 
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The findings and decision on the first appeal are the 
law of the case and are binding on the parties and this 
court. It was found and determined on the first appeal 
that appellant had the control and management of the 
chair occupied by appellee at the time it collapsed; that 
the defect in the chair which caused the accident was 
not latent; that appellee was an invitee of appellant at 
that time; and that she was in this cause entitled to the 
benefit of the doctrine of res ipsa loquitur. Benedict 
v. Eppley Hotel Co., supra. 

Tyler v. McDougal, 130 Neb. 633, 265 N. W. 887, in 
the respect hereafter indicated, is not in harmony with 
the doctrine quoted above from Callahan v. Prewitt, 
supra, and the language therein: “While the record in 
the former trial is not before us for the purpose of com- 
_ parison, a reference to the two former opinions in this 
case indicates that the evidence is not substantially the 
same * * *” is disapproved and to that extent that case 
is overruled. 

The object of the Military Order of the Cooties, an 
auxiliary of the Veterans of Foreign Wars, was to pro- 
vide charity for needy and unfortunate veterans, their 
‘families, and widows. One of its activities at the time 
important to this litigation was the conducting of bingo 
games to provide funds to realize the purpose to which 
it was devoted. There was conducted a bingo game on 
the premises of the Rome Hotel in Omaha, owned and 
operated by appellant at the time appellee was injured. 
When a bingo game was to be played there the hotel 
selected and furnished the place for it, erected the 
tables, placed the chairs, and furnished all other facil- 
ities but the supplies required in the conduct of the 
game consisting substantially of tickets, cards, and corn. 
The hotel set up the tables and arranged the chairs for 
the participants and all who came to attend the game, 
and at the conclusion the hotel dismantled the tables, 
removed the chairs, and placed them in storage. 

The bingo game on the evening of March 5, 1949, was 
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scheduled to start at 8 p.m. The mother of appellee 
and a friend of hers were present when the game was 
commenced. Appellee knew that they were to be there 
and it was because of this that she attended. She ar- 
rived at about 9:30 p. m., paid the charge required to 
become a player, and went into the ballroom where her 
mother and her friend were seated at a table and were 
participating in the game. There was a very large at- 
tendance at the game that night and it was conducted 
in three adjoining and connected rooms. One was the 
ballroom and another was the room in which a bar was 
located and operated. Appellee found a vacant place at 
the table across from where her mother was seated. 
Appellee looked for an unoccupied chair but did not 
find one in that room. She looked for and found one in 
the connecting hallway between the rooms where the 
game was in progress. She asked one of the attendants, 
a Cootie who was assisting in the conduct of the game, 
if she could use the chair. He said he had been using 
it but she could have it. She also saw Mr. Pennington 
and inquired of him if she could have the use of the chair 
and he advised her to take it and use it. She took it to 
_the table where her mother was, occupied it, and en- 
tered the game. She did not then know that it was 
a folding chair. She was seated on the chair for 20 or 
30 minutes when it suddenly gave way backwards 
and somewhat to one side and caused appellee to nearly 
turn a backwards somersault. Her head was severely 
jerked, she was thrown to the floor, was knocked breath- 
less, and was injured. The game was stopped. Mrs. 
Pennington, the wife of the man directing the game, 
came to her, helped her up, and she was given a different 
chair. She did not realize that she was injured much. 
She sat at the table and continued in the game for some 
time. She noticed the chair after it failed and saw it 
was a folding chair and that it was out of order. About 
a half hour later she began to suffer discomfort as a 
result of the fall, left the game, reported the accident 
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and her condition to Mr. Pennington, and he sent her to 
the manager of the hotel. She went to the office of the 
manager and reported what had happened and then 
went to her home. The chair involved in the accident 
was delivered to and was taken charge of by Mr. Pen- 
nington. He described it as a folding chair with braces 
on its sides fastened with bolts, The braces on one side 
had become loose at the back of the chair and it col- 
lapsed sideways. He took it that night in the condition 
it was after the accident to the office of the hotel man- 
ager and reported to him what had happened. He left 
the chair with the manager who accepted and retained 
it. Mr. Pennington testified that appellee was turned 
over to the hotel authorities for care. 

It was the condition of the chair furnished by appel- 
lant and not the use made of it that was responsible 
for the fall and injury of appellee. She had done no 
more than sit upon it as was intended by appellant that 
someone should when it collapsed and there is no sug- 
gestion that her conduct or that of anyone except ap- 
pellant in reference to the chair was in any manner 
improper. 

Instruction No. 2 was a correct summary of the plead- 
ings in the case and it properly advised the jury that it 
was merely a statement of the contentions made by the 
parties to the case and was not to be considered as evi- 
dence. Appellant complains of two statements therein. 
The first is that the general public, including the plain- 
tiff (appellee), was invited to attend the bingo game 
and the other is that plaintiff procured a chair from an 
attendant. The petition contained these allegations. 
They were not only each supported by evidence but 
there is no dispute in the proof as to them. It was found 
on the first appeal of this cause that appellee was on the 
premises of appellant as its invitee. That finding is the 
law of the case and may not be disputed. Appellant 
made no effort at any time during the course of the liti- 
gation to have the person referred to in the petition and 
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in the instruction as “an attendant” identified or his 
status defined. It is too late for it to object after the 
case has been tried twice. 

Appellant assails the language in instruction No. 3 to 
the effect “That at the time and under the circumstances 
set forth in plaintiff’s petition the defendant (appellant) 
was negligent.” This was part of the charge as to what 
appellee was required to prove to entitle her to a re- 
covery in the case. The essence of the objection of ap- 
pellant is that the jury had no way of knowing the con- 
tents of the petition. This has no validity. The court 
had told the jury what the petition contained by an in- 
struction immediately preceding instruction No. 3. A 
second objection to instruction No. 3 is that the court 
did not include therein that appellee was required to 
establish by the weight of the evidence that the chair 
was at the time of the accident in the exclusive con- 
trol and management of appellant. This was specifically 
and clearly stated in instruction No. 5 which charged 
the jury as to the doctrine of res ipsa locquitur and it 
was the subject of a finding favorable to appellee on the 
first appeal of this case. Neither of the objections to 
instruction No. 3 can be sustained. 

Error is claimed because of the part of instruction 
No. 5 which advised the jury that if it found, from a 
preponderance of the evidence, that the chair was under 
the management and control of the defendant at the 
time of its collapse the jury was permitted to infer that 
the defendant was negligent without proof of specific 
acts of negligence. The alleged error is based upon 
the view of appellant that the proof established that the 
chair had been in the control and management of the 
Military Order of the Cooties for as much as 2 hours 
before the accident. What has been said herein disposes 
of this contention adverse to appellant. The trial court 
could, on the basis of the present record, have instructed 
the jury that the hotel had the control and management 
of the chair. In determining whether.or not there is 
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error in a sentence or clause of an instruction it will 
be considered with the instruction of which it is a part 
and the other parts of the charge to the jury and the 
true meaning thereof will be deduced not from the sen- 
tence or phrase alone but by a consideration of all that 
itsaid on the subject. Instructions should be considered 
as a whole and if they fairly submit the case the instruc- 
tions will be approved. Myers v. Willmeroth, 151 Neb. 
712, 39 N. W. 2d 423; Bolio v. Scholting, supra. 

Appellee prior to the accident enjoyed good health 
and was free from bodily defects or disability. She was 
a strong, active woman and performed the work required 
in the home maintained by her and her husband. She 
was 43 years of age and had an expectancy of about 
26 years. The accident in which she was injured caused 
her to suddenly and violently fall to the floor. She soon 
thereafter had symptoms of injury. The accident oc- 
curred on a Saturday evening. Sunday she suffered 
from headache and back pains. She was confined to her 
bed substantially all that day. Monday she consulted 
her physician, a general practitioner. He examined her 
and taped her lower lumbar section. The tape was left 
on for about 10 days. The pain in her back increased 
and heat treatments were prescribed and applied. The 
doctor saw and treated her 8 or 10 times during a 
period of 2 or 3 weeks. The result was not satisfactory 
and he referred her to another doctor for a diagnosis. 
This doctor advised her to continue the services of her 
physician. She did but her condition was not improved 
and on March 30, 1949, she consulted Dr. Iwersen, an 
orthorpedic specialist. Appellee gave him a history of a 
fall from a chair on March 5, 1949. He found she had a 
tenderness over the lumbosacral area and limitation of 
motion. His treatment of her did not produce any sub- 
stantial improvement in her condition. He had prescribed 
therapy, rest, and support in bed consisting of placing 
boards under the mattress she used. This continued 
until January 27, 1950, when he had her taken to a hos- 


290 NEBRASKA REPORTS [Vou. 161 
Benedict v. Eppley Hotel Co. 


pital. He did a spinogram or a myelogram and found 
that she had a herniated disc between the 4th and 5th 
lumbar vertebrae. His opinion was that her condition 
as he found it was the result of the trauma she sus- 
tained on March 5, 1949. He had her thereafter wear a 
specially constructed and reinforced corset which sup- 
ported her body and limited the movements thereof. 
He continued as her medical adviser until he left Omaha 
in January of 1953. 

Appellee afterwards, on the advice of another doctor 
who made arrangements for her, went to the Mayo 
Clinic at Rochester, Minnesota, and stayed there 3 
weeks. She later consulted Dr. Gross, an orthopedic 
surgeon, on February 10, 1953. He found limitation of 
motion and tenderness of the back of appellee, some 
sensory change in the left leg, and some difference of 
knee jerk on the left side as compared to the right. 
The sensory change corresponded to the 5th lumbar 
nerve root or nerve between the 4th and 5th lumbar 
vertebrae on the left side. He diagnosed the condition 
of appellee as a herniated disc between the vertebrae 
above mentioned on the left side. Dr. Gross operated 
upon appellee at St. Joseph’s Hospital in Omaha March 
10, 1953. He explored the interspaces in her back on 
three different levels for discs that might be pathological. 
The bone was removed between the 3rd and 4th lum- 
bar vertebrae, the 4th and 5th, and between the 5th 
and the sacrum. The nerve roots were pulled toward 
the middle. He found she had a degeneration of the 
disc between the 4th and 5th lumbar vertebrae and 
the one between the 5th lumbar vertebrae and the 
sacrum. He removed these. The duration of this opera- 
tion was 2 hours and 15 minutes. The opinion of the 
doctor was that the condition of the appellee was caused 
by the accident she was the victim of on March 5, 1949. 
He estimated her permanent disability at 15 per cent 
of the body as a whole. He said her leg pain had much 
improved when he last saw her in July 1953, but she could 
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not do heavy work and her back would bother her if she 
overexerted herself. Appellee to the time of the trial 
had not been able to do any lifting or heavy work in her 
home. 

The record contains no indication that the jury was 
actuated during its deliberations or in arriving at a ver- 
dict by passion, prejudice, bias, or any other improper 
matter or conduct. The fact that the second trial re- 
sulted in a larger verdict than the first trial is not in- 
dicative of passion, prejudice, mistake, or disregard by 
the jury of the evidence or the charge of the court. 
The determination of the amount that would compen- 
sate appellee was the duty of the jury and its action 
in this respect may not be disturbed. The verdict has 
a reasonable relationship to the injuries and damage 
proved. In Remmenga v. Selk, 152 Neb. 625, 42 N. 
W. 2d 186, this court said: “In.an action for damages, 
where the law furnishes no legal rule for measuring 
them, the amount to be awarded rests largely in the 
sound discretion of the jury and courts are reluctant to 
interfere with a verdict so rendered. * * * A verdict may 
be set aside as excessive only when it is so clearly ex- 
orbitant as to indicate that it was the result of passion, 
prejudice, or mistake, or that it is clear that the jury 
disregarded the evidence or controlling rules of law.” 
See, also, Dunn v. Safeway Cabs, Inc., 156 Neb. 554, 57 
N. W. 2d 75; Peacock v. J. L. Brandeis & Sons, 157 Neb. 
514, 60 N. W. 2d 643. 

The judgment should be and it is affirmed. 

AFFIRMED. 


292 NEBRASKA REPORTS [Vou. 161 


Parsons v. Cooperman 


ROLAND W. PARSONS, APPELLANT, V. HAROLD CooPERMAN, 
FIRST REAL AND TRUE NAME UNKNOWN, APPELLEE. 
73 N. W. 2d 235 


Filed November 25, 1955. No. 33802. 


1. Trial. In an action where there is any evidence which will 
support a finding for a party having the burden of proof, the 
trial court cannot disregard it and direct a verdict against him. 

2. Negligence. It is only where the evidence shows beyond dis- 
pute that plaintiff’s negligence is more than slight as compared 
with defendant’s negligence that it is proper for the trial court 
to instruct the jury to return a verdict or, as in the instant case, 
to dismiss the plaintiff’s petition. 

8. Automobiles: Negligence. In those cases where reasonable minds 
may differ on the question of whether or not the operator of 
an automobile exercised the ordinary care required of him under 
the circumstances of the particular situation, the issue of negli- 
gence on the part of the operator is one of fact to be determined 
by a jury. : 

The driver of an automobile, upon reaching 

an intersection, has the right-of-way over a vehicle approaching 

on his left, and may ordinarily proceed to cross; but if the situ- 
ation is such as to indicate to the mind of an ordinarily prudent 
person in his position that to proceed would probably result in 

a collision, then he should exercise ordinary care to prevent an 

accident, even to the extent of waiving his right. 

A motorist entering an intersection from the 

right is in a favored position and has the right-of-way, other 

things being equal, but such fact does not do away with the duty 
of the driver of the favored car to exercise ordinary care to 
avoid an accident. 


AppeaL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Reversed and remanded - 
with directions. 


Charles E. Kirchner and Gilbert S. Brown, for appel- 
lant. 
Pilcher, Haney & Howard, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 
This is an appeal from the district court for Douglas 
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County by Roland W. Parsons, plaintiff below. Parsons 
sued Harold Cooperman in the municipal court of the 
city of Omaha to recover damages caused to his 1947 
Mercury sedan when it was struck by Cooperman’s 
1953 Pontiac station wagon. In the municipal court 
Parsons recovered a judgment for $371.71. However, 
on appeal to the district court, Parsons’ action was, on 
motion of the defendant, dismissed at the conclusion of 
the plaintiff’s evidence. Plaintiff thereupon filed a mo- 
tion for new trial and this appeal was taken from the 
overruling thereof. 

Two questions are necessarily involved in this appeal: 
First, is appellant’s evidence sufficient to sustain a ver- 
dict in his favor? If the answer is yes then the second 
question arises, does appellant’s evidence establish that 
he was guilty of negligence sufficient, as a matter of law, 
to defeat his right to recover? In considering the evi- 
dence adduced to determine these questions we apply 
thereto the following principle: “A motion for directed 
verdict or for judgment notwithstanding the verdict 
must, for the purpose of decision thereon, be treated as 
an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to 
have the benefit of every inference that can reasonably 
be deduced from the evidence.” Stark v. Turner, 154 
Neb. 268, 47 N. W. 2d 569. 

And further: “In an action where there is any evi- 
dence which will support a finding for a party having 
the burden of proof, the trial court cannot disregard it 
and direct a verdict against him.” Stark v. Turner, 
supra. 

“It is only where the evidence shows beyond dispute 
that plaintiff’s negligence is more than slight as com- 
pared with defendant’s negligence that it is proper for 
the trial court to instruct the jury to return a verdict 
or, as in the instant case, to dismiss the plaintiff’s peti- 
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tion. See, Pahl v. Sprague, supra (152 Neb. 681, 42 
N. W. 2d 367); Gorman v. Dalgas, supra (151 Neb. 1, 
36 N. W. 2d 561).” Evans v. Messick, 158 Neb. 485, 63 N. 
W. 2d 491. 

“In those cases where reasonable minds may differ 
on the question of whether or not the operator of an 
automobile exercised the ordinary care required of him 
under the circumstances of the particular situation, the 
issue of negligence on the part of the operator is one 
of fact to be determined by a jury.” Weisenmiller v. 
Nestor, 153 Neb. 153, 43 N. W. 2d 568. See, also, Plotkin 
v. Checker Cab Co., 133 Neb. 1, 274 N. W. 198; Costello 
v. Hild, 152 Neb. 1, 40 N. W. 2d 228; Parks v. Metz, 
140 Neb. 235, 299 N. W. 643. 

This action arises out of an automobile accident that 
happened in the city of Omaha about 10 a. m. on Monday, 
February 15, 1954, in the intersection of Fourteenth and 
Cass Streets. Both Fourteenth and Cass Streets are 
paved, Fourteenth Street to a width of 60 feet and Cass 
Street, west of the intersection, to a width of 60 feet 
but east thereof to a width of only 30 feet. The north 
curbline of Cass ‘Street is'in a straight line east and 
west of the intersection, the break occurring in the south 
curbline. Thus the south curbline of Cass Street east 
of the intersection would be the same as the center . 
line of Cass Street west of the intersection if the curb- 
line was extended west across the intersection. There 
were no stop or slow signs on either street to control 
traffic upon approaching and entering the intersection. 
Neither were there center lines marked on the streets. 

On the day in question, which was partly cloudy, © 
the appellant was driving his car south on Fourteenth 
Street. He was familiar with the street, having driven 
over it on previous occasions. He was driving on the 
inner lane for southbound traffic, Fourteenth Street 
having four lanes for travel, two for northbound and two 
for southbound traffic. The inner driving lane is ad- 
jacent to the center of the street. Fourteenth Street, 
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north of the intersection, also had parallel parking areas 
on both sides extending along the curbs to its intersec- 
tion with Cass Street. At the time appellant was ap- 
proaching the intersection from the north appellee was 
approaching it from the east on Cass Street, driving 
his station wagon on about the middle of the paved sur- 
face thereof. East of the intersection there are five 
railroad tracks running parallel with Fourteenth Street. 
The west rail of the track farthest to the west is about 
20 feet east of the east curbline of Fourteenth Street. 
As appellant approached the intersection he looked 
to his left, or east, when he got to a point where he could 
see past the cars which were then parked along the 
east side of Fourteenth Street and saw appellee ap- 
proaching the intersection in his station wagon. When 
appellant first observed appellee’s station wagon the 
front of appellant’s car was about 15 feet north of the 
north curbline of Cass Street and traveling about 20 
to 25 miles an hour. The speed limit in the area of 
Omaha where the intersection is located is 25 miles an 
hour. Appellant testified that when he saw the station 
wagon it was on the first set of railroad tracks east of 
the intersection; that it was about 20 to 25 feet east of 
the east curbline of Fourteenth Street; and that it was 
traveling about 25 to 30 miles an hour. Appellant, upon 
observing the station wagon, immediately applied his 
brakes but did not turn his car. He continued straight 
ahead into the intersection. The brakes started taking 
effect and when the rear wheels of his car were some 
2 to 4 feet north of the north curbline of Cass Street 
they left marks from there to where it stopped. It 
stopped when the rear wheels were some 8 to 10 feet 
south of the north curbline of Cass Street, thus causing 
it to stop in the northwest quarter of the intersection as 
it relates to the width of Cass Street to the west. When 
appellant’s car came to a stop its front end was some 
5 to 7 feet north of the center of Cass Street to the west 
extended into the intersection, the car being about 15 
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feet long. Appellant, by applying his brakes, had slowed 
his car so that when it crossed the north curbline of 
Cass Street and entered the intersection, which he tes- 
tified was prior to appellee’s station wagon entering the 
intersection, it was going from 10 to 15 miles an hour. 
The station wagon, owned and being driven by appellee, 
proceeded in the center of Cass Street until it entered 
the intersection and thereafter continued, without chang- 
ing its course or diminishing its speed, until the collision 
occurred. There were no tire marks of any kind on the 
pavement to the east of the point of the collision. 

The collision did not materially move the rear of ap- 
pellant’s car, which had stopped before it occurred, but 
did shove the front end some 4 or 5 feet to the right.: 
After the accident the car was standing in the northwest 
quarter of the intersection facing southwest. The ap- 
pellee’s station wagon stopped in the southwest quarter 
of the intersection facing northwest, its front end being 
some 8 to 10 feet south of the center line of Cass Street 
to the west extended into the intersection and some 5 
to 8 feet east of the west curbline of Fourteenth Street 
if extended across Cass Street. 

Both vehicles remained upright and neither driver 
was hurt although both vehicles were damaged. The 
damage to the car occurred at the left front corner, 
it being shoved to the right some 20 to 24 inches. The 
damage to the station wagon occurred to its right side 
from about the center back to the rear wheel, it being 
torn from the front toward the rear. 

We realize appellant testified or made admissions con- 
trary to some of the foregoing statements of fact, but in 
view of the principle here controlling he is entitled to 
have these controverted facts resolved in his favor. If 
it was undisputed or a jury found, as he stated in a writ- 
ten statement that he signed that “TI first saw the Cooper- 
man car about 114 car lengths before my car struck the 
right side of his vehicle,” he would be guilty of contribu- 
tory negligence sufficient to defeat any right to recover 
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he might otherwise have. But that statement stands 
disputed by appellant’s other testimony and, under the 
situation here, we are not privileged to pass on that dis- 
puted fact as a matter of law. It is a jury function. 

The rules applicable to the situation here are either 
statutory or have often been announced by this court. 
Section 39-751, R. R. S. 1943, insofar as material here, 
provides: ‘‘When two vehicles approach or enter an 
intersection at approximately the same time, the driver 
of the vehicle on the left shall yield the right of way to 
the vehicle on the right except as otherwise provided 
in section 39-752.” The exceptions therein referred to 
are not material here. 

“The rule would seem to be that a vehicle reaching 
and entering an intersection first shall have the right of 
way.” Parks v. Metz, supra. See, also, Plotkin v. 
Checker Cab Co., supra. 

“When two automobiles approach an intersection from 
opposing directions at lawful rates of speed at approxi- 
mately the same time, the right-of way to which is not 
otherwise controlled by statute or ordinance, the one 
to the right has the right of way in the intersection.” 
Crandall v. Ladd, 142 Neb. 736, 7 N. W. 2d 642. 

“* * * when a person enters an intersection of two 
streets or highways he is obligated to look for approach- 
- ing cars and to see those within that radius which de- 
notes the limit of danger. If he fails to see a car which 
is favored over him under the rules of the road, he is 
guilty of contributory negligence sufficient to bar a re- 
covery as a matter of law. If he fails to see an automo- 
bile not shown to be in a favorable position, the pre- 
sumption is that its driver will respect his right of way 
and the question of his contributory negligence in pro- 
ceeding to cross the intersection is a jury question.” 
Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 596. 

“A user of the highways may assume, unless and 
until he has warning, notice, or knowledge to the con- 
trary, that other users of the highways will use them in 
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a lawful manner, and until he has such warning, notice, 
or knowledge, he is entitled to govern his actions in 
accordance with such assumption.” Angstadt v. Cole- 
man, 156 Neb. 850, 58 N. W. 2d 507. 

“A motorist entering an intersection from the right 
is in a favored position and has the right-of-way, other 
things. being equal, but such fact does not do away 
with the duty of the driver of the favored car to exer- - 
cise ordinary care to avoid an accident.” Evans v. Mes- 
sick, supra. 

“One having the right-of-way may not on that ac- 
count proceed serenely unconscious of the surrounding 
circumstances. He has the right-of-way over traffic 
approaching on his left, but is not thereby relieved from 
the duty of exercising ordinary care to avoid accidents.” 
Stark v. Turner, supra. 

From the evidence adduced we think a jury could 
find that appellee approached and entered the inter- 
section without stopping; that he was traveling between 
25 and 30 miles an hour; that he never deviated from 
his course; and that he ran into appellant’s car in the 
northwest corner of the intersection. Under this situ- 
ation we think the following, taken from DeBus v. Amen, 
142 Neb. 109, 5 N. W. 2d 92, has application: “A motor- 
ist is guilty of actionable negligence and liable for re- 
sulting damages, where he drives into the center of 
the intersection of city streets without slackening an 
excessive speed or changing his course and runs vio- 
lently into the automobile of another motorist who has 
the right of way and who is free from negligence.” 

From the evidence adduced we think the jury could 
find appellant, as he was driving south on Fourteenth 
Street, observed appellee’s station wagon at the first 
opportunity; that he continued to watch it as it ap- 
proached and entered the intersection; and that he ap- 
plied his brakes and stopped his car to avoid the acci- 
dent. Under this situation it is a question for the jury 
to determine whether or not appellant’s conduct, under 
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the circumstances, was negligent and, if so, the degree 
thereof. 

We recognize that when a driver of an automobile 
is about to and does enter an intersection of two streets 
that he is obligated to look for approaching cars and to 
see those within that radius which denotes the limit of 
danger and that under this rule we have held the driver 
guilty of negligence more than slight, as a matter of law, 
where he drove into an intersection without looking 
for traffic in the direction from which he could have 
seen it coming, Miller v. Aitken, 160 Neb. 97, 69 N. W. 2d 
290, or, after seeing a vehicle approaching at some dis- 
tance enters the intersection without looking again, Evans 
v. Messick, supra, or failing to look after reaching a 
point where he could have seen it, Nelson v. Plautz, 
130 Neb. 641, 265 N. W. 885. 

As we said in Thrapp v. Meyers, 114 Neb. 689, 209 
N. W. 2388, 47 A. L. R. 585: “We have no doubt that 
cases may arise where it would be the duty of the court 
to rule, as a matter of law, that the failure of the driver 
of an automobile upon approaching an intersection to 
look in the direction from which other travelers upon 
the highway might be expected would amount to more 
than slight negligence and prevent a recovery, but we 
do not feel warranted in laying down a hard and fast 
rule governing all cases.” 

But such is not the situation here. Appellant looked 
at the first opportunity he had when looking would per- 
mit him to see and observed appellee’s station wagon 
approaching the intersection from the east on Cass 
Street or to his left. When he saw the station wagon 
he applied his brakes and stopped his car in the northwest 
quarter of the intersection. He continued to observe the 
station wagon from where he first observed it up until 
it hit his car. We find the evidence adduced, viewed 
favorable to appellant, presents a question of fact for 
the jury both as to appellee’s negligence and appellant’s 
contributing negligence together with a comparison 
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thereof if both are found to exist. We do not think it 
can be said that appellant was, as a matter of law, guilty 
of contributory negligence sufficient to defeat his right 
to recover. 

As stated in Thrapp v. Meyers, supra: “The driver 
of an automobile, upon reaching an intersection, has the 
right of way over a vehicle approaching on his left, and 
may ordinarily proceed to cross; but if the situation is 
such as to indicate to the mind of an ordinarily prudent 
person in his position that to proceed would probably 
result in a collision, then he should exercise ordinary 
care to prevent accident, even to the extent of waiving 
his right.” 

Having come to the conclusions herein set forth we 
find the action of the trial court was in error. We there- 
fore reverse its judgment and remand the cause with 
directions that the appellant be given a new trial. 

REVERSED AND REMANDED WITH DIRECTIONS. 


VILLAGE OF MAXWELL, LINCOLN CouUNTy, NEBRASKA, A 
MUNICIPAL CORPORATION, APPELLANT, V. FRED M. BooTH 


ET AL., APPELLEES. 
73 N. W.-2d 177 


Filed November 25, 1955. No. 33811. 


1. Dedication. The general rule is that a plat of dedication is 
taken as a mere offer to dedicate which must be accepted before 
the dedication is complete. 

2. Municipal Corporations. It is not necessary that a municipality 
accept and open a street for public use until the public necessity 
requires it. 

3. Dedication. Unless controlled by statute, acceptance of a dedi- 
eation within a reasonable time is sufficient, such reasonable 
time depending on the circumstances of the case. In general, 
acceptance prior to revocation and prior to acquisition of ad- 
verse rights is sufficient. 

Ordinances and resolutions authorizing the construction 

of public works on the property constitute a sufficient acceptance 

of the dedication. 
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5. In the absence of controlling statutes, construction and 
maintenance of public works constitute an acceptance by the 
municipality. 

6. Generally speaking official acceptance may consist in 


any positive conduct of the proper public officers evincing their 
consent on behalf of the public. 

7. Highways: Municipal Corporations. No matter what the par- 
ticular act of a municipality is, if it be an act which could only 
be rightfully done on a highway, it is regarded as an acceptance 
of that highway. 

8. Dedication. Offers of dedication may be accepted by long con- 
tinued use or by acts of governmental officials exercising control 
of the property, and formal action is not required. 

9. Municipal Corporations. The use of streets for telephone or 
telegraph purposes is a use for a public purpose. 


10. Evidence of the acceptance of streets by a city is found 
in the affirmative act of taking possession thereof for the pur- 
pose of placing therein water mains, sewers, and surface drains. 

11. The authority granted the board of trustees of a 
village to locate and open streets is administrative in its char- 
acter. ° 

12. It is entirely proper to act by resolution, if the action 
taken is merely declaratory of the will of the corporation in a 
given matter, and is in the nature of a ministerial act. 

13. The provision contained in section 17-508, R. R. S. 19438, 
that no street, avenue, or alley shall be graded unless the same 
shall be ordered to be done by the affirmative vote of two-thirds 
of the city council or board of trustees, is limited to orders for 
the grading of streets. 

14. The streets that proprietors may vacate are those only 


in which no adverse interest has been acquired. If accepted by 
the municipality, and improved so that the conveyance has been 
effective in passing the fee thereto, it is beyond the reach of the 
proprietors of a part of a plat. 


15. Dedication. After dedication of property as a street and ac- 
ceptance thereof by a municipality, private proprietors of ad- 
joining land are powerless to vacate or change the dedication. 


APppEAL from the district court for Lincoln County: 
JoHN H. Kuns, JupGe. Reversed and remanded with 
directions. 


Baskins & Baskins, for appellant. 
William S. Padley, for appellees. 


302 NEBRASKA REPORTS (Vou. 161 
Village of Maxwell v. Booth 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ. 


Stmmons, C. J. 

This action involved primarily the question of whether 
or not a street extending for one block and an alley in 
the village of Maxwell have been “laid out according to 
law” so as to prevent a vacation of a part of a dedicated 
street in a platted subdivision. 

The plaintiff sought a decree determining that it had 
a legal title to the street and alley, was entitled to the 
possession of the same, and determining that a vacation 
deed was void and of no effect. 

We hold that the plaintiff had accepted the dedication 
and that the vacation deed is ineffective. We reverse 
the judgment and remand the cause with directions to 
render a decree for plaintiff. 

The village of Maxwell will hereinafter be referred 
to as the plaintiff. In stating the evidence, reference 
will be made to Fred M. Booth as defendant, as Mildred 
Booth, his wife, did not testify in the case. 

On July 10, 1909, the then owners of the land here 
involved filed a plat of Mackin’s First Addition to the 
village of Maxwell. The addition consisted of 4 blocks 
in a rectangular plat. The plat shows streets (not 
named) around each block with alleys through each 
block. It is recited that the streets and alleys “are 
dedicated to the Public use.” 

Block 4 is in the southwest corner of this addition. 
It consists of 10 lots, 5 facing north and 5 facing south, 
with an alley in between 20 feet in width. To the south 
is a street which is now U. S. Highway No. 30. To 
the west is shown a street 80 feet in width running 
north 2 blocks. It connects with a street between Blocks 
1 and 2, and 3 and 4, running east and west. Lots 5 
and 6 of Block 4 are adjacent to this street. A like 
street is north of Blocks 2 and 3. There are no connect- 
ing streets shown to the north or west of this addition. 


Vou. 161] SEPTEMBER TERM, 1955 * 303 
Village of Maxwell v. Booth 


The alley in Block 4, running east and west, is used in 
part from the east. 

The west line of this street is the west corporate 
limits of plaintiff village, and the boundary line to the 
north of the addition is the north corporate limit. The 
street is not open for travel west of Blocks 3 and 4 and 
north of Block 3 in the sense that it has not been graded 
or maintained. It is in its natural state, although there 
is no indication that it could not be traveled by the 
public if it is so desired. The street east of Blocks 3 
and 4 is a used street, as is the street between Blocks 
3 and 4. The platted land was within the corporate 
limits when platted and continuously thereafter. 

In summary, the part of the street involved here is 
unused and unimproved so far as public travel is con- 
cerned. 

In August 1932, the plaintiff by ordinance granted a 
telephone company the right to construct and maintain 
its lines over the streets and highways of the village. 
It is shown that a line was constructed running north 
and south along the east side of the street in question 
and that two or more poles are located in the 1-block 
area here involved. Just when this construction oc- 
curred is not shown. It is shown that it was before the 
defendants took title to their property. It is there now. 
Defendant testified that he had entered into an agree- 
ment, apparently after this controversy arose, to per- 
mit the maintenance of this line if the street was va- 
cated. It is an interstate toll line and is not a part of 
the telephone system of the plaintiff. 

In 1951, the plaintiff had the west corporate limit of 
the village surveyed. Thereafter in 1951, a drainage 
ditch was constructed along the west line of the street 
in question for 2 blocks north and south and 1 block 
east and west where it connected with a drainage ditch 
running to the east. It is a ditch 5 feet wide and from 
2 to 3 feet deep. This was designed to drain an area at 
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the south end of the street and a low place in the borrow 
pit of U. S. Highway No. 30. 

It was stipulated that this drainage ditch was con- 
structed at the instance of the defendant with the per- 
mission and approval of the board of trustees of plain- 
tiff. It was an informal proceeding. Defendant wanted 
the drainage ditch built. The board members gave him 
permission and showed him where to put it. Prior to 
that time there was a north-to-south fence in the mid- 
dle of the street. Defendant had it removed to the west 
line of the street. Defendant had the ditch dug. The 
stipulation is that the cost was paid by the defendant. 
The evidence is that the contractor sold the dirt and 
got pay in that way. 

In June of 1953, the defendant began the construction 
of a garage in the street. The members of the village 
board protested at that time. Defendant asked the 
members of the board to vacate the street, close it, 
or sell it to him. His request was denied. He went 
ahead and completed the construction of the garage. 

In July of 1953, the plaintiff had the area involved 
surveyed. Defendant built his house on Lot 6 of Block 
4 in 1948. The survey shows that the west wall of his 
house and the eaves are in the street and that he has 
built a north-and-south fence in the street, beyond the 
telephone line and across the alley. 

On July 3, 1953, the plaintiff filed its petition in this 
action in which it asserted ownership and right of pos- 
session of the street involved. 

On December 1, 1953, the board of trustees of plain- 
tiff met in regular session and passed a resolution as 
follows: ‘There was a discussion of platted street west 
of Booth’s. Moved by Eubank, seconded by Carrothers, 
to open street. Motion carried.” The record does not 
show who were present and voting. The evidence is that 
at least a majority of three were present. 

On December 11, 1953, the defendants executed, ac- 
knowledged, and filed a vacation deed “vacating a strip 
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of land 80 feet in width located to the west of Lots 
5 & 6 in Block 4.” 

On December 18, 1953, defendants filed an amended 
answer in which they alleged the execution of the 
vacation deed and relied on it as a defense to the action 
and asserted a right to the use and occupancy “of an 
undivided one-half of said right-of-way.” Plaintiff re- 
plied on January 9, 1954. 

The dedication here was a eatitory one under the 
provisions of what are now sections 17-415, 17-416, 17- 
417, and 17-418, R. R. S. 1943. Section 17-420, R. R. 5S. 
1943, provides: “Any part of a plat may be vacated 
under the provisions and subject to the conditions of 
section 17-419; Provided, such vacating does not abridge 
or destroy any of the rights and privileges of other pro- 
prietors in said plat. Nothing contained in this section 
shall authorize the closing or obstructing of any public 
highways laid out according to law.” (Latter emphasis 
supplied.) 

The precise question presented here is whether or 
not the vacation. deed of the defendants of December 
11, 1953, is unauthorized because of the language itali- 
cized above. 

Was this street one laid out according to law? 

Both parties here cite and rely on our decision in 
Village of Hay Springs v. Hay Springs Commercial Co., 
131 Neb. 170, 267 N. W. 398, wherein we held: ‘“ ‘The : 
words “laid out according to law” have a well-known 
meaning, under our statutes, and they plainly include 
the doing of those things by the proper local officers 
which are essential in creating a public highway, to 
authorize it to be worked and traveled, and especially 
the surveying, marking the course and boundaries, and 
ordering it established as a highway. The affirmative 
action of the public authorities is indispensable in such 
case.’ Chicago Anderson Pressed Brick Co. v. City of 
Chicago, 138 Il. 628, 28 N. E. 756.” (Emphasis supplied.) 
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The above, of course, is not an all-inclusive rule. It 
answered the problem there presented. 

The general rule is that the plat is taken as a mere 
offer to dedicate which must be accepted before the 
dedication is complete. 16 Am. Jur., Dedication, § 31, 
p. 377. All the streets of a new plat are not ordinarily 
needed at once, and acceptance and use as soon as 
growth and improvements require is all that is expected. 

The Supreme Court of Wisconsin in Galewski v. Noe, 
266 Wis. 7, 62 N. W. 2d 703, held: “It is not necessary 
that a municipality accept and open a street for public 
use until the public necessity requires it.” 

The rule is also stated: “Unless controlled by stat- 
ute, acceptance of a dedication within a reasonable time 
is sufficient, such reasonable time depending on the 
circumstances of the case. In general, acceptance prior 
to revocation and prior to acquisition of adverse rights 
is sufficient.” 26 C. J. S., Dedication, § 35, p. 96. See, 
also, 16 Am. Jur., Dedication, § 41, p. 389. 

A study of our decisions indicates that we have gen- 
erally followed that rule, although we do not find that 
we have so stated it. See, Hart v. Village of Ainsworth, 
89 Neb. 418, 131 N. W. 816; Johnson v. Buhman, 98 Neb. 
236, 152 N. W. 403. 

The rule is also stated: “Ordinances and resolutions 
authorizing the construction of public works on the 
property constitute a sufficient acceptance of the dedi- 
cation, and this is also true of a petition by a munici- 
pality for such works. Likewise, in the absence of 
controlling statutes, construction and maintenance of 
public works constitute an acceptance by the municipal- 
ity.” 26 C. J. S., Dedication, § 40(2), p. 107. Also, in 
16 Am. Jur., Dedication, § 33, p. 380, it is stated: ‘“Gen- 
erally speaking, however, official acceptance may con- 
sist in any positive conduct of the proper public officers 
evincing their consent on behalf of the public.” 

In Littler v. City of Lincoln, 106 Ill. 353, it was held: 
“It is not essential that there should be any prescribed 
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formal act of acceptance, but there must be user, or 
some other act indicating acceptance, by those author- 
ized in such matters to represent the public, to complete 
the dedication.” 

This case is quoted with approval in Chicago Ander- 
son Pressed Brick Co. v. City of Chicago, 138 Ill. 628, 
28 N. E. 756. We cite it because the latter case is the 
one which we used as authority in Village of Hay 
Springs v. Hay Springs Commercial Co., supra. 

In City of Knoxville v. Hunt, 156 Tenn. 7, 299 S. 
W. 789, it was held: “* * * no matter what the par- 
ticular act of a municipality is, if it be an act which 
could only be rightfully done on a highway, it ‘should 
be regarded as an acceptance of that highway.” See, 
also, Mulligan v. McGregor, 165 Ky. 222, 176 S. W. 1129. 

In Graves County ex rel. v. City of Mayfield, 305 
Ky. 374, 204 S. W. 2d 369, the rule is stated: “Offers 
of dedication may be accepted by long continued use or 
by acts of governmental officials exercising control over 
the property, and formal action is not required.” See, 
also, In re Hunter, 163 N. Y. 542, 57 N. E. 735, 79 Am. 
S. R. 616; Olsen v. Village of Grand Beach, 282 Mich. 
364, 276 N. W. 481. 

Did the plaintiff accept the dedication prior to the 
attempted vacation of the street by the defendants in 
December 1953? 

_ here are at least four distinct and separate acts of 
acceptance by the plaintiff shown by this record. 

In 1932, the plaintiff, by ordinance, granted the right 
to the telephone company to use its streets for a telephone 
line. 

The use of streets for telephone or telegraph pur- 
poses is a use for a public purpose. See, City of Platts- 
mouth v. Nebraska Telephone Co., 80 Neb. 460, 114 N. 
W. 588, 127 Am. S. R. 779, 14 L. R. A. N. S. 654; Sla- 
baugh v. Omaha Electric Light & Power Co., 87 Neb. 
805, 128 N. W. 505, 30 L. R. A. N. S. 1084. This par- 
ticular street was so used. Defendants recognized that 
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right of user by the separate agreement made with the 
telephone company. That agreement, obviously, can- 
not affect the action of the plaintiff or its rights in the 
street. The action of the plaintiff in this regard was a 
clear acceptance of the dedication of the street to a 
public use. 

Again in 1951, possession of the street was asserted 
by the plaintiff when, with its permission, consent, and 
approval, a drainage ditch was built in the street. This 
again evidenced the acceptance of the dedication. 

In Consumers’ Co. v. City of Chicago, 268 Ill. 113, 
108 N. E. 1017, it was held: ‘“* * * evidence of the 
acceptance of streets by a city is found in the affirma- 
tive act of taking possession thereof for the purpose of 
placing therein’ water mains or sewers.” We see no 
controlling distinction between water mains or sewers, 
and surface drains. See, also, 26 C. J. S., Dedication, 
§ 40(2), p. 107. 

Again in 1953, board members of the plaintiff pro- 
tested the construction of the garage, had this particu- 
lar part of the street surveyed, determined the encoach- 
ments thereon by the defendants, and brought this ac- 
tion in which it asserted it had acquired a legal estate 
in and the right of possession, and prayed for judgment 
accordingly. : 

Again in December 1953, the plaintiff by resolution 
determined to open the street. ; 
We have held that: “The authority granted the 
trustees to locate and open streets is administrative in 
its character * * *.” Chicago, R. I. & P. Ry. Co. v. 
Nebraska State Railway Commission, 88 Neb. 239, 129 

N. W. 439. 

In Weilage v. City of Crete, 110 Neb. 544, 194 N. W. 
437, we held: ‘“* * * it is entirely proper to act by 
resolution, if the action taken is merely declaratory of 
the will of the corporation in a given matter, and is in 
the nature of a ministerial act.” 

Section 17-508, R. R. S. 1943, provides: ‘“Second- 
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class cities and villages shall have the power to pro- 
vide for the grading and repair of any street, avenue or 
alley and the construction of bridges, culverts and 
sewers. No street, avenue or alley shall be graded un- 
less the same shall be ordered to be done by the af- 
firmative vote of two-thirds of the city council or 
board of trustees.” 

It is suggested here that this resolution is of no ef- 
fect because the record does not show that it was passed 
by the affirmative vote of two-thirds of the board of 
trustees of plaintiff. We see no merit in this conten- 
tion. Normally the grading of streets requires the ex- 
penditure of public funds. Obviously, the requirement 
of a two-thirds affirmative vote is limited to orders for 
the grading of streets. Such an order is not involved 
here. 

The defendants contend that this street was not ac- 
cepted nor laid out according to law because it was never 
graded or otherwise improved for pedestrian or vehi- 
cular travel. Implicit in the section is a legislative 
recognition that municipalities may have streets, ave- 
nues, and alleys that have not been “graded.” It is a 
matter of general knowledge which the Legislature has 
recognized. In Hart v. Village of Ainsworth, supra, we 
pointed out: “It does appear that none of the streets des- 
ignated upon the plat had ever been accepted by the vil- 
lage, or used as a street.” (Emphasis supplied.) 

It follows that there have been clear and unequivocal 
acts of acceptance of the dedication by the village over 
a-period of years prior to the vacation deed of the de- 
fendants and that the street involved is one which has 
been laid out according to law within the meaning of 
section 17-420, R. R. S. 1943. 

The vacation attempted by the defendants is one 
clearly not authorized by the statute upon which de- 
fendants rely. 

In Chrisman v. Omaha & C. B. Ry. & Bridge Co., 125 
Iowa 133, 100 N. W. 63, the court in considering a com- 


310 NEBRASKA REPORTS [Vou. 161 
Village of Maxwell v. Booth 


parable statute said “that the streets that proprietors 
may vacate are those only in which no adverse interest 
has been acquired. If accepted by the municipality, 
and improved so that the conveyance has been effec- 
tive in passing the fee thereto, it is beyond the reach 
of the proprietors of a part of the plat.” We quote from 
this case because it is one relied on in Village of Hay 
Springs v. Hay Springs Commercial Co., supra. The 
building of the telephone line and the drain are im- 
provements under this language. 

In Kelroy v. City of Clear Lake, 232 Iowa 161, 5 N. 
W. 2d 12, the court said: “A dedication of streets has 
been likened to a tender, which may not be withdrawn 
after acceptance on behalf of the public or the accrual 
of private rights with respect thereto.” 

In Theisen v. City of Detroit, 254 Mich. 338, 237 N. 
W. 46, the court held: “Private individuals could not, as 
against the public, after the dedication of the property 
as a Street and acceptance by the township, take back 
the land so dedicated or any rights in it. They were 
powerless to change the dedication.” See 26 C. J. S., 
Dedication, § 58, p. 144. See, also, 16 Am. Jur., Dedica- 
tion, § 64, p. 410. 

We have followed this rule in cases of implied dedi- 
cation. See, Burk v. Diers, 102 Neb. 721, 169 N. W. 
263; City of McCook v. Red Willow County, 133 Neb. 
380, 275 N. W. 396. We see no reason why it should 
not be applied to the dedication here. 

The judgment of the trial court is reversed and the 
‘ cause remanded with directions to render a decree for 
the plaintiff in accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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FRED L, HEESE, APPELLEE, V. STERLING WENKE ET AL., 
APPELLANTS, IMPLEADED WITH THE VILLAGE OF 
PENDER, THURSTON CoUNTY, NEBRASKA, APPELLEE. 

73 N. W. 2d 223 


Filed November 25, 1955. No. 33827. 


1. Municipal Corporations. An action to recover on a contract en- 
tered into with a village contrary to the prohibition of section 
17-611, R. R. S. 1948, may not be maintained. 

Where a contract has been entered into with a village 

contrary to the prohibitions of section 17-611, R. R. S. 1943, 

and payments have been made for materials furnished or 

service performed thereunder, the amounts so paid may be 
recovered in an action by the village or by a taxpayer on behalf 
of the village. 

A contract entered into with a village contrary to the 
prohibitions of section 17-611, R. R. S. 1943, is void. 

4. Case Overruled. The case of Grand Island Gas Co. v. West, 28 
Neb. 852, 45 N. W. 242, to the extent that it is in conflict with 
the opinion herein is overruled. : 


APPEAL from the district court for Thurston County: 
Lye E. Jackson, Jupce. Affirmed. 


Mark J. Ryan, for appellants. 
H. D. Addison, for appellee. 


Heard before Simmons, C. J., Carter, MEssmore, 
YEAGER, CHAPPELL, and BOSLAUGH, JJ. 


‘YEAGER, J. 


This is an action by Fred L. Heese, a resident and 
taxpayer of the village of Pender, Thurston County, 
Nebraska, plaintiff and appellee, against Sterling Wenke, 
Wenke Farm Store, and the village of Pender, Thurston 
County, Nebraska, defendants, to recover judgment 
against the defendants Sterling Wenke and Wenke Farm 
Store in the amount of $8,638.39 with interest and costs, 
and for injunction against the defendant village of Pen- 
der enjoining it from paying any funds to Sterling Wenke 
or the Wenke Farm Store upon any contract or trans- 
action with it in which Sterling Wenke or the Wenke 
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Farm Store was interested directly or indirectly. 

The case was tried to the court on that portion of the 
pleaded cause of action wherein it was claimed that the 
defendants Sterling Wenke and Wenke Farm Store were 
obligated to pay the sum of $8,638.39 with interest, at 
the conclusion of which judgment was rendered against 
the defendants Sterling Wenke and Wenke Farm Store 
for $9,890.84. This judgment included accrued interest. 
That portion of the pleaded cause of action which pre- 
sented the issue of injunction against the village of Pen- 
der was not submitted for determination on the trial. 

The defendants Sterling Wenke and Wenke Farm 
Store filed motion for new trial which motion was in 
due course overruled. From the judgment and the 
order overruling the motion for new trial these defend- 
ants have appealed. They will be hereinafter referred 
to as the appellants. - 

The action was by plaintiff and against the defendants 
Sterling Wenke and Wenke Farm Store for the benefit of 
the defendant village of Pender. The basis of the action 
was that during the period involved Sterling Wenke 
was a member of the board of trustees of the village of 
Pender and was also the owner of the Wenke Farm Store, 
and that during this period he received from the village 
of Pender by warrants on account of and as pay for 
services, materials, and labor, $8,638.39 the payment of 
which was illegal and therefore recoverable back by the 
village of Pender. The defense was, to the extent neces- 
sary to state it here, that the payments were not illegal 
and there was no right of recovery by the village of 
Pender. 

Prior to the commencement of the action the plaintiff 
in due form requested the village of Pender to institute 
action to recover the amount claimed but the request 
was refused. In the light of this refusal the action was 
instituted by plaintiff in behalf of the village. No ques- 
tion of the right of the plaintiff to maintain the action is 
presented on this appeal. 
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There is no material dispute as to facts. It appears 
clearly that during the period under inquiry Sterling 
Wenke was a member of the board of trustees of the 
village of Pender, It further appears that during this 
period there was paid to appellants out of the cash 
funds of the village of Pender $8,638.39 and that this 
amount was paid for material furnished and service per- 
formed for the village, except one warrant in the amount 
of $311.68 which was simply to correct an erroneous over- 
charge by the village to the appellants, the details of 
which are not made clear but concerning it there is no 
controversy. The trial court deducted this $311.68 from 
the total of the payments and rendered judgment ac- 
cordingly. It appears that the proceedings whereby the 
payments by the village were allowed were with the 
knowledge of and participated in by the appellant 
Sterling Wenke. 

The judgment in favor of the plaintiff for the benefit 
of the village and against the appellants was rendered 
on the theory that the payments made were violative 
of and void under section 17-611, R. R. S. 1943. 

Numerous assignments of error are set out in the brief 
as grounds for reversal of the judgment but the only 
questions requiring consideration here are, first, the 
question of whether or not the transactions involved 
come within the prohibition of section 17-611, R. R. S. 
1943; second, if it be found that they do come within 
the prohibition, then the question of whether or not 
appellants were and are entitled to receive for the ma- 
terial furnished and the service performed the reason- 
able value thereof; and third, the question of whether 
or not the action is barred by laches. 

Section 17-611, R. R. S. 1948, is as follows: “No officer 
of any city or village shall be interested, directly or in- 


' directly, in any contract to which the corporation, or 


any one for its benefit, is a party. Any such interest 
in any such contract shall avoid the obligation thereof 
on the part of such corporation. No officer shall receive 
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any pay or perquisites from the city other than his sal- 
ary. Neither the city council nor board of trustees shall 
pay or appropriate any money or other valuable thing 
to any person not an officer for the performance of any 
act, service or duty, the doing or performance of which 
shall come within the proper scope of the duties of any 
officer of such corporation.” 

The first question must, in the light of a long line of 
authoritative decisions of this court, be decided ad- 
versely to the appellants. In Grand Island Gas Co. v 
West, 28 Neb. 852, 45 N. W. 242, a case wherein action 
was instituted to enjoin the enforcement of claims by 
the Grand Island Gas Company against the city of 
Grand Island under circumstances where an individual 
was an officer of the city and also an officer and stock- 
holder of the Grand Island Gas Company, on the ground 
that the transactions which gave rise to the claims were 
prohibited by public policy and the statute involved 
here, this court said: “That an action cannot be main- 
tained on such a contract is well sustained by the au- 
thorities.” Further in the opinion it is said: “This 
section is broad and sweeping in its terms. It is obvious 
that a contract entered into with a city in which any of 
its officers have directly or indirectly a pecuniary in- 
terest, cannot be enforced against the corporation.” 

The opinion contains the citation of a number of de- 
cisions from other jurisdictions with quotations and a 
quotation from Dillon on Municipal Corporations sup- 
porting this conclusion. In it are found cogent and 
compelling reasons for the conclusion. The reasons set 
forth there will not be repeated here but they appear 
nonetheless cogent and compelling at this time. 

In Village of Bellevue v. Sterba, 140 Neb. 744, 1 N. 
W. 2d 820, it was held that a contract falling within the 
category of the transactions involved here was void and 
unenforceable. The same was true in the following 
cases: Neisius v. Henry, 142 Neb. 29, 5 N. W. 2d 291; 
City of Lincoln v. First Nat. Bank, 146 Neb. 221, 19 N. 
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W. 2d 156; Warren v. County of Stanton, 147 Neb. 32, 
22 N. W. 2d 287. See, also, Carlson v. City of Faith 
(S. D.), 67 N. W. 2d 149. 

Having thus found that the transactions involved 
were void it becomes necessary to say whether or not 
the appellants were entitled to receive, or under the facts 
of this case, to retain the reasonable value of that which 
they had furnished to the village. 

On the basis of the ultimate conclusion arrived at in 
Grand Island Gas Co. v. West, supra, if those conclu- 
sions are to be accepted as controlling, it appears that 
it would be necessary to say that they were so entitled 
to receive the reasonable value. However we think the 
effect of that ultimate conclusion is contrary in prin- 
ciple to the determination as to the validity of the con- . 
tract. Certainly it is contrary to the later clear expres- 
sions of this court as to the rights or lack of rights under 
contracts or arrangements entered into and performed 
contrary to the prohibition of the statute. In the later 
cases the doctrine in this respect expressed in Grand 
Island Gas Co. v. West, supra, has been renounced al- 
though not directly overruled. 

The case of Village of Bellevue v. Sterba, supra, was 
one wherein the village of Bellevue sought to recover 
back from Sterba money paid contrary to the prohibition 
of the statute. In that case it was urged that even if 
the contract was void still he was entitled to retain the 
reasonable value of his service. In response to the con- 
tention this court said: “This section has a salutary 
purpose—the insuring of honest and efficient village 
government. The prohibition against an officer of a 
village entering into contracts with the village is clear. 
It is urged, however, that Sterba was entitled under the 
law to recover for the reasonable value of the services 
he rendered the city. With this we cannot agree. Such 
a rule would defeat the very purpose of the statute.” 

The case of Neisius v. Henry, supra, was one which 
when it was tried was in most if not all legal aspects 
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like this one. It was one for the recovery of money and 
for an injunction against the payment of money other 
than salary. The question of quantum meruit was pre- 
sented. This court denied the right of recovery on the 
basis of quantum meruit. In response to that question 
this court said: ‘There is much distinction between a 
contract with a city which is the result of an illegal 
exercise of.an authorized power and one which is illegal 
because of a statutory disqualification to make a con- 
tract, or to create liability. The former may be ratified 
or a suit quantum meruit maintained. But where one 
is prohibited by statute from entering into a contract, 
and the obligation of the contract avoided for so doing, 
an action quantum meruit cannot be maintained.” 

The case of City of Lincoln v. First Nat. Bank, supra, 
was a declaratory judgment action wherein a charter 
provision of the city of Lincoln and a prohibitory statu- 
tory provision affecting the city of Lincoln similar to 
the statutory provision in question here was being con- 
sidered. In that case the same conclusion was reached 
as in the case of Neisius v. Henry, supra. 

In Warren v. County of Stanton, supra, although this 
statute was not involved the principles announced in 
Neisius v. Henry, supra, and Village of Bellevue v. 
Sterba, supra, with regard to prohibitory contracts with 
political subdivisions were reannounced. 

There is a clear distinction which has been drawn be- 
tween the attitude to be taken toward situations where 
there is a prohibition of power to contract coupled with 
a declaration of avoidance of obligation in the case of 
attempted exercise of power, as here, and situations 
where power exists to contract but the power has been 
irregularly exercised. 

As pointed out, in the former there may be no re- 
covery by the claimant and if payment has been made 
the village may recover all payments made. In the lat- 
ter recovery may not be had by the claimant on the con- 
tract, but there may be recovery quantum meruit. 
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Cathers v. Moores, on rehearing, 78 Neb. 17, 113 N. 
W. 119, 14 L. R. A. N. S. 298; Omaha Road Equipment 
Co. v. Thurston County, 122 Neb. 35, 238 N. W. 919; 
Tidd v. Kirkham, 124 Neb. 605, 247 N. W. 594; Village 
of Bellevue of Sterba, supra; Neisius v. Henry, supra; 
Warren v. Stanton County, supra. To the extent that 
Grand Island Gas Co. v. West, supra, is in conflict here- 
with, it is overruled. 

The remaining question to be considered is that of 
whether or not by reason of laches the plaintiff may be 
allowed to prevail in this case. 

Factually the first incident of plaintiff's cause of 
action was a payment for supplies made by warrant 
dated June 14, 1950. The last was on April 28, 1953. 
There were numerous incidents between the two dates. 
The suit was commenced by filing a petition in the 
district court for Thurston County, Nebraska, on Sep- 
tember 10, 1953. Summons was served on appellants 
likewise on September 10, 1953. It is clear therefore 
that no part of the amount, for recovery of which suit 
was instituted, was barred by any statute of limitations. 

The appellants, however, contend that the plaintiff 
knew and was informed long before action was com- 
menced, if not at all times during the period over which | 
the transactions about which complaint is made, of the 
manner in which they were being carried out and that 
he should have acted earlier, and that because of his 
failure to act earlier he was ‘guilty of laches in conse- 
quence of which he should not be allowed to maintain 
the action. 

The defense of laches is an equitable defense and 
whether or not it may be regarded as available may de- 
pend upon a variety of considerations. These various 
considerations do not require enumeration and review 
herein. Only one of them need be noted. This one 
relates to change of conditions or relations of property 
or parties. 

In Platte Valley Bank v. Lemke, 141 Neb. 218, 3 N. 
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W. 2d 396, it was said: ‘“Laches does not grow out of 
the mere passage of time. It is founded upon the in- 
equity of enforcing a claim where there has been a 
change in the condition or relations of the property or 
parties.” See, also, Langdon v. Langdon, 104 Neb. 619, 
178 N. W. 178; Geiss v. Trinity Lutheran Church Con- 
gregation, 119 Neb. 745, 230 N. W. 658; Schurman v. 
Pegau, 136 Neb. 628, 286 N. W. 921; Neisius v. Henry, 
supra; State v. Platte Valley Public Power & Irr. Dist., 
143 Neb. 661, 10 N. W. 2d 631. 

No fixed standard is available whereby in all cases 
it may be ascertained whether or not a party has been 
guilty of laches. However the case of Neisius v. Henry, 
supra, provides a precedent for a determination in this 
case that the plaintiff was not guilty of laches. In that 
case the void payments made by the city of Fremont 
started in 1927 and continued through the years until 
1940. In the light of that situation this court held that 
the defense of laches was not available. With these 
facts before this court and in response to them, this 
court said: ‘Defendants have not been injured by the 
delay and the situation has not materially changed.” 

In the case here being considered the transactions 
involved covered a period of less than 3 years. 

The conclusion reached therefore is that the judg- 
ment of the district court should be and it is affirmed. 

AFFIRMED. 


Harry lL. FRIDLEY, APPELLEE, v. E. L. BRUSH, FIRST AND 
REAL NAME UNKNOWN, APPELLANT. 
73 N. W. 2d 376 


Filed December 2, 1955. No. 33756. 


1. Negligence: Trial. If the defendant pleads that the plaintiff 
was guilty of contributory negligence the burden is upon him 
to prove that defense and this burden does not shift during 
the trial of the case. However, if the evidence adduced by 
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the plaintiff tends to prove that issue the defendant is entitled 
to receive the benefit thereof and the court must instruct the 
jury to that effect. 

Under general allegations of contributory 
negligence supported by evidence, the trial court, without re- 
quest, should submit to and properly instruct the jury on such 
charges. However, where the trial court has instructed the 
jury on a specific charge of contributory negligence pleaded 
in the defendant’s answer, such instruction is sufficient. 
Trial. The true meaning of instructions is to be determined 
not from a separate phrase or paragraph, but by considering 
all that is said on each subject or branch of the case. 

The meaning of an instruction, not the phraseology, 
is the important consideration, and a claim of prejudice will 
not be sustained when the meaning of an instruction is reason- 
ably clear. , 

Trial: Appeal and Error. An instruction will not be held to be 
prejudicially erroneous merely because of a harmless imperfec- 
tion which cannot reasonably be said to have confused or 
misled the jury to the prejudice of the party complaining. 

If an examination of all the instructions 
given by the trial court discloses that they fairly and correctly 
state the law applicable under the evidence, error cannot be 
predicated thereon. 

Automobiles: Negligence. As a general rule it is negligence 
as a matter of law for a motorist to drive an automobile on a 
highway in such a manner that he cannot stop in time to avoid 
a collision with an object within the range of his vision. 

The basis of this rule is that a driver of an 
autoniobile is legally obligated to keep such a lookout that he 
can see what is plainly visible before him and that he can- 
not relieve himself of that duty. And, in conjunction therewith, 
he must so drive his automobile that when he sees the object 
he can stop his automobile in time to avoid it. 

The driver of an automobile has the duty to 
keep a proper lookout and watch where he is driving even 
though he is rightfully on the highway and has the right-of- 
way or is driving on the side of the highway where he has a 
lawful right to be. He must keep a lookout ahead or in the 
direction of travel or in the direction from which others may 
be expected to approach and is bound to take notice of the 
road, to observe conditions along the way, and to know what 
is in front of him for a reasonable distance. 

Trial: Damages. A verdict may be set aside as excessive only 
when it is so clearly exorbitant as to indicate that it was the 
result of passion, prejudice, or mistake, or that it is clear 
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that the jury disregarded the evidence or controlling rules of 
law. 


11. - In an action for damages, where the law 


furnishes no legal rule for measuring them, the amount to be 
awarded rests largely in the sound discretion of the jury, and 
the courts are reluctant to interfere with a verdict so rendered. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JupGcE. Affirmed. 


Neely, Otis & Neely, for appellant. 
George B. Boland and Robert D. Mullin, for appellee. 


Heard before Smwmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Lauau, JJ. 


MEssMorE, J. 

This is an action brought by Harry L. Fridley, plain- 
tiff, in the district court for Douglas County against E. 
L. Brush, defendant, to recover damages resulting from 
injuries allegedly caused by the defendant. There was 
a trial to a jury resulting in a verdict and judgment in 
favor of the plaintiff for $16,500. From the order over- 
ruling a motion for new trial and order overruling a 
motion for judgment notwithstanding the verdict, the 
defendant has appealed. 

For convenience the parties will be referred to as 
designated in the district court. 

The plaintiff’s petition alleged that the injuries and 
damages occasioned to the plaintiff were the direct and 
proximate result of the negligence of the defendant in 
the following particulars: (a) In operating his automo- 
bile at a high, dangerous, and excessive rate of speed, 
greater than was reasonable and proper taking in con- 
sideration the highway, the use of the highway, the con- 
dition of the highway, and the traffic thereon, and at a 
rate of speed in violation of the statutes of the State 
of Nebraska; (b) in failing to keep a proper lookout 
for traffic and especially the automobile and the person 
of the plaintiff; (c) in failing to change, alter, or divert 
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the course of his automobile and to avoid colliding with 
the plaintiff; (d) in failing to sound any signal or warn- 
ing of his approach; (e) in failing to have his automo- 
bile under proper control; (f) in driving his automobile 
at such a rate of speed in the nighttime so that he could 
not bring it to a stop within the area lighted by his head- 
lights; and (g) in failing to seasonably apply his brakes 
and to bring his automobile to a stop before colliding 
with the plaintiff. 

The defendant’s answer was a general denial of the 
allegations of negligence pleaded in the plaintiff’s peti- 
tion. In addition it alleged that the collision was the 
direct and proximate result of the negligence of the 
plaintiff in stopping his automobile on a heavily-traveled 
highway after sundown without exhibiting white, and 
red lights visible from a distance of 500 feet to the rear 
as required by the statutes of Nebraska. 

Defendant’s counterclaim alleged that he was driving 
his automobile in an easterly direction on what is 
known as the Dodge Street highway on December 1, 
1953, at 5:30 p. m.; that he had proceeded down a hill 
located about 3 miles west of the city limits of Omaha, 
traveling at approximately 30 miles an hour; that the 
night was dark and it had been misting, so that the 
highway was wet; that the plaintiff had stopped his 
automobile a short distance from the bottom of an incline 
directly in the path of the defendant’s car; that the 
color of the plaintiff’s automobile was similar to that of 
the road, and by reason of that fact, coupled with its 
position on the highway on an upgrade a short distance 
from the bottom of a hill, defendant was unable to see 
plaintiff’s automobile until he was only a short distance 
away from it; that as soon as the plaintiff’s automobile 
became visible, defendant turned his automobile sharply 
to the left and applied his brakes in an effort to avoid 
a collision; that the right front of the defendant’s car 
struck the left rear corner of the plaintiff’s automobile, 
damaging defendant’s car without fault on defendant’s 
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part; and that the damage occasioned to defendant’s 
automobile was the direct and proximate result of the 
negligence of the plaintiff. Defendant prayed for dam- 
ages sufficient to reimburse the defendant for the money 
expended in repairing his automobile. 

Plaintiff's reply to defendant’s answer was in effect 
a general denial of all the allegations contained therein 
which were not admissions of plaintiff’s petition, and a 
specific denial of the affirmative defense pleaded in 
defendant’s answer. Plaintiff’s answer to defendant’s 
counterclaim was in effect a general denial of the alle- 
gations contained therein. 

The testimony discloses that a highway marker sign 
designating U. S. Highways Nos. 6 and 275 is in the 
vicinity where the accident occurred, and that the high- 
way above mentioned is commonly referred to as the 
West Dodge Street highway. This highway consists 
of four vehicular lanes, with the paved portion 42 feet 
wide. Through the center of the paving there is a black 
line. There is a distance of 21 feet on the north and 
south sides of the black line indicating the traveled por- 
tions of the highway for vehicular travel east and west. 
The highway marker sign is approximately 485 feet 
up an incline which begins approximately one and one- 
half blocks west of the point of impact. The grade of 
the incline where the accident occurred is 2 percent for 
the first 100 feet, 4 percent for the next 100 feet, and 
then increases to 6 percent as the incline continues up- 
ward to the east. 

On both sides of the highway in close proximity to 
the point of impact are several billboard signs with 
electric lights on them which light up the highway. 

The plaintiff testified that he was 70 years of age 
and employed as a salesman to hustle freight for the 
McMaken Transportation Company; that he owned a 
1948 Nash sedan, gray in color; and that in his business 
he used the company’s 1946 Nash, the top part of which 
was gray and the lower part of the body red. We will 
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hereafter refer to these Nash cars as the family car and 
the company car. His daughter kept house for him, 
and was employed at Boys Town. About 5 p. m., the 
evening of December 1, 1953, his daughter: telephoned 
to inform him that the family car which she was driv- 
ing had stalled on the highway. The plaintiff took the 
company car to go to his daughter’s assistance. He 
drove the company car up behind the family car and 
proceeded to push it about three-fourths of a mile east 
on the highway, bumper to bumper. As he pushed 
the family car up the incline, his tires commenced to slip 
because the pavement was “a little bit wet” as it had pre- 
viously been misting. The company car was getting 
“a little hot” from the pushing, so he stopped, with one 
right wheel of the car on the right shoulder of the 
pavement, to let the motor cool. His intention was to 
push the family car east to the first crossroad where 
they could get it off the highway. He got out of the 
company car, and went up to talk to his daughter and 
question her about the first place where they could turn 
off the highway. He then went back to the company 
car and endeavored to get the left front door of the 
car open. During the time that he was stopped, which 
he estimated to be about 5 minutes, four or five cars 
and one truck passed, going east. His daughter testi- 
fied, however, that he was stopped only from a minute 
to a minute and a half. As he was trying to open the 
door he saw a car approaching at a distance of about 
75 feet to the west, or rear, of the company car. He 
was standing on the north side of the company car. 
The approaching car was in the south lane of travel, 
that is, the driving lane. He estimated the speed of the 
approaching car, which was coming straight at him, 
at 40 miles an hour. This car, driven by the defendant, 
continued east right into the rear of the company car, 
and swerved slightly to the left or north just prior to the 
impact. The right front of the defendant’s Packard 
car struck the left rear part of the company car dam- 
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aging both cars and the family car. At the moment of 
impact the plaintiff had his hand on the door of the 
company car. The force of the impact threw him to the 
pavement, 

The plaintiff’s daughter testified that she started home 
from Boys Town about 4:30 p. m. in the family car. 
The car stalled on the Dodge Street highway. She 
telephoned her father who came out in the company car. 
He tried but could not get the family car started, and 
then proceeded to push it from behind with the company 
car. When it was pushed about a mile, the company 
car was in trouble, so her father stopped and inquired 
of her if a turn could be made to get the cars off the 
highway. When he got back to the company car, the 
accident occurred. She felt the force of the impact of 
the Packard car striking the company car. It knocked 
her against the steering wheel and moved the family 
car possibly a foot or so to the east. She got out of the 
family car and went to her father’s assistance. The ' 
side of the Packard car was up against the left rear 
side of the company car. Her father was pinned un- 
derneath the Packard car, laying with his face down 
and his head to the east, with the fender and part of the 
bumper of the Packard car over his legs up above his 
hips. Plaintiff was extricated from this position and 
put into the company car. She further testified that 
she saw the defendant immediately after the accident. 
He got out of his car and said: “This is a terrible thing 
to happen. I will be late now for my dinner engage- 
ment in Omaha.” 

The record also shows that the family car and the 
company car were equipped with the customary head- 
lights in front, and three red lights across the back of 
each car, that is, in the middle of the trunk there was 
a light and one on each rear fender. The plaintiff and 
his daughter testified that before, at the time of, and 
after the accident the front headlights on both Nash 
cars were on; that the red taillights were lighted on 
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both cars; and that it was dark.. Plaintiff’s daughter 
also testified that there were half a dozen or more bill- 
board signs with lights on in the vicinity of the acci- 
dent and “it seemed very light.” 

The defendant testified that he was 75 years of age 
and a physician at Norfolk; that on December 1, 1953, 
he left his home, accompanied by his wife, to visit their 
son in Omaha; that he was familiar with the Dodge 
Street highway and had driven over it both day and 
night on several occasions; that he came from Fremont 
on Highway No. 275; and that as he came to the Dodge 
Street highway he slowed his car down to 30 miles an 
hour. The first thing he noticed on the highway was 
when the lights of his car shone upon a man standing on 
the highway by a car approximately 20 feet ahead of 
him. His wife said: “There’s a man!” and they both 
said: “There’s a car.” They had noticed him at the 
same time. The defendant then tried to slow his car to 
miss the Nash car directly ahead of him and also the 
man, and endeavored to turn left, or northeast, and made 
an effort to apply his brakes but was unable to stop the 
car in time to avoid colliding with the car ahead of him. 
As a result, his car pushed the Nash car which knocked 
the plaintiff down. Both Nash cars were in the driving 
lane of the highway right up against each other. After 
the impact the Nash car he struck was in the first lane 
of travel and the Packard car in the second lane - of 
travel headed east, and very close to the second Nash 
car. The highway was very wet. It was misty, and 
visibility was low. After the defendant got out of his 
car, the plaintiff and his daughter were standing up 
beside the Nash car. The plaintiff said it felt like his 
leg was broken. The defendant then opened the car 
door and the plaintiff was put into the company car. 
The defendant examined the plaintiff’s leg and informed 
him of the nature of the injury. 

On cross-examination the defendant testified that his 
car was equipped with hydraulic brakes which were 
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functioning in perfect order. He was unable to tell 
how far the beam of his headlights would show ahead. 
He was familiar with the weather condition at the time, 
and the heavy volume of traffic on Dodge Street high-. 
way. He recalled the lighted Giovanni billboard on the 
south side of the highway in close proximity to the point 
of impact. He further testified that he was coming down 
a hill and the Nash cars of the plaintiff were up on the 
other side of another hill, and the lights of the defend- 
ant’s car were in a position so that he did not see the 
cars until he started up the hill. He saw the plaintiff 
standing in the highway just as his car.started up the 
hill, There were no other cars ahead of him to block 
his view of the plaintiff or the Nash cars. His wind- 
shield wipers were working at the time of the accident. 
However, in a statement given by the defendant in the 
presence of a court reporter 3 days after the accident, 
he could not recall whether the windshield wipers were 
working or not. He did not recall sounding his horn 
at the time of the accident. He did not see lights on 
the rear of the Nash car ahead of him, and did not see 
anything until his lights showed the man standing in 
the highway at the back end of the Nash car. Defend- 
ant’s Packard car was equipped with regular two-beam 
lights, and he was driving with the high beam when 
he first saw the plaintiff. 

The defendant’s wife testified that all she recalled 
was seeing a man and a car at the time of the impact. 
She did not recall seeing any lights on the cars. She 
remained in the car after the accident. It did not seem 
to her that the car traveled any distance after the col- 
lision. The headlights on the Packard car were lighted, 
the night was dark, the sky was overcast, and it had been 
drizzling and raining. They were driving in the south 
lane on Dodge Street to enable them to turn off when 
they reached the street leading to their son’s home, which 
was to the south. The man looked as though he was 
standing beside his car toward the rear of it, facing to- 
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ward the west. She testified that the defendant had 
slowed down to probably 30 to 35 miles an hour. She 
was unable to tell how far ahead the headlights on the 
defendant’s car would reveal an object. 

A deputy sheriff arrived at the scene of the accident 
about 10 p. m. and took several pictures which were 
received in evidence as exhibits. He testified that there 
was a slight drizzle, it was not foggy, nor was there 
enough moisture in the air to reduce visibility. The 
highway was slightly damp and would be somewhat 
slippery. 

A state safety patrolman testified that he received a 
call on the date of the accident about 5:45 p. m.; that 
when he arrived, he noticed that the two Nash cars were 
jammed together in the southernmost lane of the high- 
way; that the Packard car: was out in the passing lane; 
and that these vehicles were in the vicinity of the U. 
S. Highway markers 6 and 275. He further testified 
that it was dark at the time of the accident; that -the 
pavement was still wet; that prior to the time of the 
accident it had been misting; and that the red lights on 
the back end of the Nash car that was struck were on. 
He talked to the defendant who told him that he was 
going 40 miles an hour at the time of the accident, and 
said he tried to avoid it as soon as he realized he was 
in difficulty but was unable to do so. On cross-exam- 
ination he testified that it was a “nasty” evening, cloudy, 
and visibility was “not too good.” 

The defendant predicates error on the part of the 
trial court in giving instructions Nos. 4, 5, 6, 7, 10%, 
and 11 to the jury. 

In considering the above assignments of error, it must 
be borne in mind that instructions given by the trial 
court to a jury must be construed together and consid- 
ered as a whole to ascertain whether or not they properly 
state the law applicable to the case. 

Instruction No. 4 reads: “The Court finds as a mat- 
ter of law that the proximate cause of the accident was 
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negligence on the part of the defendant, in whole or in 
part, in those respects charged against the defendant 
in the petition at Instruction No. 1, and to an extent 
to defeat the defendant’s recovery on his counterclaim. 
You are, therefore, directed to return a verdict for the 
plaintiff on the defendant’s counterclaim.” 

The defendant contends that the use of the article 
“the” before the words “proximate cause” would mean 
the negligence of the defendant was the sole and only 
cause of the accident, and that to properly instruct the 
jury, the article “a” should have been used before the 
words “proximate cause” which would mean one or more 
of the elements of negligence on the part of the 
defendant. 

Instruction No. 4 relates only to the defendant’s coun- 
terclaim. There is a qualifying phrase in the instruc- 
tion as follows: “in whole or in part.” The qualifying 
phrase conveys the meaning that the defendant was 
guilty of negligence sufficient to bar his recovery on his 
counterclaim, and that such negligence on the. part of 
the defendant amounted to either a portion of the proxi- 
mate cause of the accident or, in the alternative, con- 
stituted the sole proximate cause and, as stated above, 
this instruction should be considered and construed with 
all the other instructions in the case. 

In connection with instruction No. 4, the defendant 
then makes reference to instruction No. 5, which reads 
as follows: ‘The burden is upon the plaintiff to estab- 
lish by a preponderance of the evidence the nature and 
extent of his injuries and the amount of his loss all as 
proximately caused by negligence on the part of the 
defendant. 

“If the plaintiff has so established such proposition 
by a preponderance of the evidence your verdict will be 
for the plaintiff, unless you find the plaintiff himself to 
have been negligent to an extent to defeat his recovery, 
as herein elsewhere stated. If the plaintiff has failed 
to establish such proposition by a preponderance of the 
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evidence your verdict will be for the defendant.” 

The defendant’s contention is that the phrase “all as 
proximately caused by negligence on the part of the 
defendant,” as used in instruction No. 5 given immedi- 
ately after instruction No. 4, could only be construed to 
mean that the proximate cause of the accident was the 
negligence of the defendant; that after the plaintiff had 
satisfied the jury of the nature and extent of his in- 
juries and the amount of his loss, a verdict for the 
plaintiff must follow; and other instructions given by the 
trial court thereafter would not restore the defendant’s 
right to have the jury consider the contributory negli- 
gence of the plaintiff, if any. ? 

The last paragraph of instruction No. 5 informed the 
jury that it could return a verdict for the defendant if 
the plaintiff failed to prove his case by a preponderance 
of the evidence, or if the plaintiff himself was guilty 
of more than slight negligence. It is a proper instruction. 

Instruction No. 6 reads: “Negligence is not presumed 
but must be proved. The defendant having alleged that 
the accident was proximately caused by negligence on 
the part of the plaintiff or his contributory negligence, 
the burden is upon the defendant to establish any such 
negligence or contributory negligence and that the same 
was the proximate cause of or proximately a contributing 
cause to the accident.” 

The defendant contends that instruction No. 6 is in- 
complete. The effect of the instruction is to inform the 
jury that the question of the plaintiff’s contributory 
negligence was in issue; and that the burden was on the 
defendant to establish any such negligence or contribu- 
tory negligence and that the same was the proximate 
cause of or proximately a contributing cause to the 
accident. This instruction, under the circumstances, was 
proper. 

Instruction No. 7 reads: “In determining any issue 
under the pleadings or evidence you should consider all 
the evidence submitted and not only that of the side 


330 NEBRASKA REPORTS [Vou. 161 
Fridley v. Brush 


which happens to have the burden of proof. If any 
evidence of the other side tends to establish a fact re- 
quired to be established by a preponderance of the evi- 
dence, the one who has the burden of proof shall have 
the advantage of it.” 

The defendant contends instruction No. 7, wherein 
appears the general statement “In determining any 
issue under the pleadings or evidence you should con- 
sider all the evidence submitted,” is not in compliance 
with the rule announced in Mundy v. Davis, 154 Neb. 
423, 48 N. W. 2d 394. In the cited case we said: “If 
the defendant pleads that the plaintiff was guilty of 
contributory negligence the*burden is upon him to prove 
that defense and this burden does not shift during the 
trial of the case. However, if the evidence adduced by 
the plaintiff tends to prove that issue the defendant is 
entitled to receive the benefit thereof and the court 
must instruct the jury to that effect.” See cases cited 
in Mundy v. Davis, supra. 

As we view instruction No. 7, it conforms precisely to 
the type of instruction indicated in Mundy v. Davis, 
supra, on this subject and is a proper instruction. 

Instruction No. 101% reads: “In determining the de- 
gree of negligence of the defendant you should con- 
sider the visibility of plaintiff and his car and whether 
or not the lights on the rear of the car plaintiff had 
driven were lighted and all other facts and circumstances 
in evidence affecting the car’s visibility, what the de- 
fendant could and should have been able to see and do 
in the exercise of ordinary care, the speed at which he 
was traveling, and all other facts and circumstances 
relating to these subjects.” 

The defendant contends the above instruction told 
the jury, by implication, that the defendant was guilty 
of negligence. This instruction refers to certain evi- 
dence adduced that the jury might consider in deter- 
mining the degree of defendant’s negligence with re- 
lation to the rule of comparative negligence, and must 
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be considered and construed with all the other instruc- 
tions in the case. We find no prejudicial error in the giv- 
ing of this instruction. 

Instruction No. 11 given by the trial court was the 
standard instruction on comparative negligence. It con- 
forms to the comparative negligence statute. The de- 
fendant argues the inapplicability of this instruction in 
the light of what the court informed the jury in instruc- 
tion No. 4 which we have previously analyzed, and needs 
no further discussion, Instruction No. 11 was properly 
given. 

Instruction No. 9 set forth the definitions of “negli- 
gence” and “contributory negligence” as well as the 
phrases “proximate cause,” “preponderance of the evi- 
dence,” and “ordinary care.” 

Instruction No. 10 related to the statutes of Nebraska 
which apply to the case under the pleadings and the 
~ evidence. 

Instruction No. 13 related to the measure of damages 
-in the event the plaintiff was entitled to recover. In 
this instruction the jury was also informed that if it 
should find the plaintiff to have been negligent proxi- 
mately contributing to cause the accident but not to‘an 
extent to defeat his recovery, the jury would then re- 
‘duce the amount of his recovery in the proportion which 
plaintifi’s negligence bore to the total negligence in- the 
case; that in the event the jury should find for the de- 
fendant it should simply say so by its verdict; and in 
any event, the jury was to find for the plaintiff and 
against the defendant on the defendant’s counterclaim. 
The part of the instruction referred to above again made 
possible a finding by the jury that plaintiff’s contributory 
negligence, if any, might bar plaintiffs right to recover, 
or might proportionately reduce the amount he was 
possibly entitled to recover. 

The defendant contends it is the duty of the trial 
court, without request, to submit to and properly in- 
struct the jury upon all the material issues presented 
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by the pleadings and the evidence. The defendant as- 
‘serts that all the specific acts of negligence were not 
contained in the defendant’s answer, for the reason that 
they were not known until they were adduced by the 
evidence of the plaintiff and other witnesses at the time 
of trial. 

The defendant did not apprise the trial court nor 
make application to amend his answer or counterclaim 
to conform to what he claimed the evidence disclosed 
to be the specific acts of negligence on the part of the 
plaintiff that should be charged in such pleadings. 

The defendant, in his answer, alleged that “the colli- | 
sion was the direct and proximate result of the negli- 
gence of the plaintiff in stopping his automobile on a 
heavily traveled highway after sundown without ex- 
hibiting white and red lights visible from a distance of 
500 feet to the rear, as required by the statutes of Ne- 
braska,” and further alleged that “plaintiff’s negligence 
was more than slight, and sufficient to bar recovery 
herein.” This specific charge of contributory negligence 
was submitted to the jury for its consideration. 

Krepcik v. Interstate Transit Lines, 153 Neb. 98, 43 
N. W. 2d 609, is cited by the defendant. In this case the 
trial court instructed the jury on the basis of specifica- 
tions of defendant’s negligence claimed by plaintiff in the 
petition and supported by the evidence, but the trial 
court neglected to specify the charges of contributory 
negligence pleaded in the defendant’s answer with par- 
ticularity and supported by proof. We said: “It is the 
uniform and proper practice in this state that where 
specific acts of negligence are charged and supported 
by- the evidence, the trial court instructs as to the spe- 
cific acts so alleged and supported. It necessarily fol- 
lows that where specific charges of contributory negli- 
gence are pleaded and supported by proof the instruc- 
tions should submit those specific charges to the jury for 
its determination.” It is apparent that the requirement 


Vou. 161] SEPTEMBER TERM, 1955 333 
Fridley v. Brush 


is that such specific charges must be both pleaded and 
supported by proof. 

Mundy v. Davis, supra, is cited in support of the prop- 
osition that the trial court should have specifically sub- 
mitted the several elements of contributory negligence. 
An examination of the above case shows that defendant 
Davis made general, rather than specific, allegations of 
contributory negligence by the plaintiff, and that the 
plaintiff, Mundy, took no action to require the defendant 
to specify with exactness the acts of alleged contribu- 
tory negligence upon which he was relying. 

It is true that under a general allegation of contribu- 
tory negligence the trial court should instruct the jury 
as to any such negligence which might be supported 
by the evidence. That is not the situation here, as pointed 
out above, and the defendant cannot prevail in this con- 
- tention. 

There are certain well- established rules relating to in- 
structions that are applicable to the instructions com- 
plained of in the instant case. 

“The true meaning of instructions is to be determined 
not from a separate phrase or paragraph, but by con- 
sidering all that is said on each subject or branch of 
the case.”’ Roberts v. Carlson, 142 Neb. 851, 8 N.. W. 2d 
175. 

“The meaning of an instruction, not the. phraseology, 
is the important consideration, and a claim of prejudice 
will not be sustained when the meaning of an instruc- 
tion is reasonably clear.” Brown v. Hyslop, 153 Neb. 
669, 45 N. W. 2d 743. 

“An instruction will not be held to be prejudicially 
erroneous merely because of a harmless imperfection 
which cannot reasonably be said to have confused or 
misled the jury to the prejudice of the party complain- 
ing.” In re Estate of Kinsey, 152 Neb. 95, 40 N. W. 2d 
526. 

If an examination of all the instructions given by the 
trial court discloses that they fairly and correctly state 
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the law applicable under the evidence, error cannot be 
predicated thereon. See Blanchard v. Lawson, 148 Neb. 
299, 27 N. W. 2d 217. 

Having examined the record and all of the instruc- 
tions given by the trial court, we conclude that they 
fairly and correctly state the law applicable to the evi- 
dence, and that error cannot be predicated thereon. 
Gallagher v. Law, 135 Neb. 381, 281 N. W. 806. 

The defendant asserts that when a person standing or 
walking on a public highway at night is struck by a 
motor vehicle, the question of the defendant’s negli- 
gence, if any, and the contributory negligence of the 
plaintiff, if any, are questions to be determined by the 
rules of ordinary care. In support thereof the defendant 
cites Brenning v. Remington, 136 Neb. 883, 287 N. W. 
776; Carlson v. Roberts, supra; Grantham v. Watson 
Bros. Transp. Co., 142 Neb. 362, 6 N. W. 2d 372; and White 
v. Edwards, 222 Mich. 321, 192 N. W. 560. Suffice it is 
to say that the factual situations in the cited cases are 
not analogous to those in the instant case and they are 
not in point here. 

Due consideration of all the facts reflected by the evi- 
dence in the instant case leads to the inevitable con- 
clusion that at the time of the accident the plaintiff was 
lawfully on the pavement where he was standing, and 
his position was open to view of the approaching cars. 
He had a right to rely on reasonable care on the part 
of automobile drivers. thereof. Any person using the 
highway was bound to take notice of him and to use 
care not to injure him, and the plaintiff had a right to 
assume that this would be done. The issue of the plain- 
tiff’s contributory negligence was submitted to the jury 
for its consideration. . 

The defendant makes reference to the general rule 
and the exceptions thereto, and contends that the same 
apply to him under the facts and circumstances of the 
instant case. The general rule and the exceptions there- 
to are shown by the following authorities. 
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“As a general rule it is negligence as a matter of law 
for a motorist to drive an automobile on a highway in 
such a manner that he cannot stop in time to avoid a 
collision with an object within the range of his vision.” 
Murray v. Pearson Appliance Store, 155 Neb. 860, 54 
N. W. 2d 250. See, also, Buresh v. George, 149 Neb. 
340, 31 N. W. 2d 106. 

The basis of this rule is that a driver of an automo- 
bile is legally obligated to keep such a lookout that 
he can see what is plainly visible before him and that 
he cannot relieve himself of that duty. And, in con- 
junction therewith, he must so drive his automobile 
that when he sees the object he can stop his automobile 
in time to avoid it. Buresh v. George, supra; Mundy v. 
Davis, supra. 

In Mundy v. Davis, supra, we said, quoting from Fair- 
man v. Cook, 142 Neb. 893, 8 N. W. 2d 315: “‘* * * 
the existence or presence of smoke, snow, fog, mist, 
blinding headlights or .other similar elements which 
materially impair or wholly destroy visibility are not to 
be deemed intervening causes but rather as conditions 
which impose upon the drivers of automobiles the duty 
to assure the safety of the public by the exercise of a 
degree of care commensurate with such surrounding 
circumstances. Anderson v. Byrd, 133 Neb. 483, 275 
N. W. 825; Fischer v. Megan, 138.Neb. 420, 293 N. W. 
287.” 

In Haight v. Nelson, 157 Neb. 341, 59 N. W. 2d 576, 
referring to the general rule requiring. a motorist to 
stop within the range of his lights, we said: “We have 
qualified or made exceptions to the rule hereinbefore 
set out. In Buresh v. George, supra, we said: ‘How- 
ever, on unlighted streets and highways, and those 
lighted but where the light is obstructed, we have made 
exceptions to this general rule when the nature of the 
object or its condition, such as color, dirt, et cetera, in 
relation to the highway or road, affected its immediate 
visibility or when, because of the lights of oncoming 
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traffic, the driver’s attention is distracted or his vision 
impaired and his opportunity for immediate discern- 
ment thereby affected. In such cases we have held that 
the issue of the driver’s negligence, if any, and the de- 
gree thereof is for the jury.” 

It is the defendant’s contention in the instant case 
that the evidence brings this case within the exceptions 
to the general rule. 

In Murray v. Pearson Appliance Store, supra, this 
court said: “The driver of a motor vehicle has the 
duty to keep a proper lookout and watch where he is 
driving even though he is rightfully on the highway 
and has the right-of-way or is driving on the side of the 
highway where he has a lawful right to be. He must 
keep a lookout ahead or in the direction of travel or 
in the direction from which others may be expected to 
approach and is bound to take notice of the road, to 
observe conditions along the way, and to know what 
is in front of him for a reasonable distance.” 

In the instant case, the accident occurred at a point 
485 feet up a long, gradual incline. There is no evidence 
that the Nash car which was struck by the defendant’s 
car was dirty or begrimed with oil, or in any manner, 
by its color or otherwise, blended with the pavement. 
It was admitted that the Nash car which the plaintiff 
had been driving was stationary in the vicinity of 
numerous large billboards which were lighted, and 
these lights illuminated the highway. The defendant’s 
testimony discloses that there was no object between 
his car and the two Nash cars standing stationary on 
the highway which prevented him from seeing them. 
In addition there were three lanes of traffic to the 
north of where the Nash cars were stationary and to the 
north of the defendant’s car. There was sufficient space 
for the defendant to have used the passing lane to avoid 
striking the Nash cars. There is little dispute, if any, 
in the evidence that both headlights and taillights on 
the stationary Nash cars were showing. The defendant 
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said his visibility was diminished because of mist in the 
air. However, he was well aware of this condition long 
before the accident occurred. He had no idea whatso- 
ever aS to the distance which his headlights shown 
ahead of him under the circumstances existing at the 
time, nor the extent of his visibility, nor the distance 
in which he could stop his car at an admitted rate of 
speed of 30 miles an hour right up to the point of 
impact. 

It must be concluded that under the evidence and 
the circumstances existing here, the facts do not bring 
this case within the exceptions of the general rule, and 
the trial court did not err in finding, as a matter of 
law, that the defendant was guilty of negligence. 

The defendant complains that the verdict of the jury 
was excessive. In this respect, the evidence shows that 
plaintiff's right leg began to pain him immediately after 
the accident, and he was hospitalized. His kneecap was 
moved upward 4 or 5 inches above its regular ‘position. 
An orthopedic surgeon, upon examination, found the 
knee to be greatly swollen, and there was considerable 
bleeding in the joint. There was an avulsion of the 
patellar tendon which goes from the kneecap down to 
the shin bone. The plaintiff was unable to straighten 
his right leg.’ The left leg was bruised and contused. 
An operation was performed which resulted in a short- 
ening of the tendon. The plaintiff was placed in a 
plaster cast from ankle to hip, which he wore approxi- 
mately 3 months. He used crutches with difficulty, and 
at the time of trial was suffering pain in his right knee 
and leg to the extent that injections of hydracortisone 
were given in an attempt to control the pain. The 
operation left a scar approximately 5 inches in length. 
The doctor testified that there was pain and limitation 
of motion in the plaintiff’s right leg, and that plaintiff 
had suffered 15 percent permanent disability and would 
be disabled to that extent for the rest of his life. The 
plaintiff had reached the maximum recovery at the 
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time of trial and could hope for no further improve- 
ment. His doctor bills were in excess of $400 at the 
time of trial. He walked with a limp, and would con- 
tinue to do so for the rest of his life. His earning power 
had been diminished. 

The defendant offered no evidence to contradict the 
foregoing evidence as to the nature and extent of the 
plaintiff's injuries. 

“The law gives to the jury the right to determine the 
amount of recovery in cases of personal injury. That is, 
of course, one of its functions, and, if the verdict is 
not so disproportionate to the injury as to disclose pre- 
judice and passion, it will not be disturbed.” Dailey v. 
Sovereign Camp, W. O. W., 106 Neb. 767, 184 N. W. 920. 

“A verdict may be set aside as excessive only when 
it is so clearly exorbitant as to indicate that it was the 
result of passion, prejudice, or mistake, or that it is 
clear that the jury disregarded the evidence or con- 
trolling ‘rules of law.” Remmenga v. Selk, 152 Neb. 
625, 42 N. W. 2d 186. 

In Sutton v. Inland Const. Co., 144 Neb. 721, 14 N. 
W. 2d 387, we said: “No method of exact computation 
can be devised in determining compensatory damages 
in cases of this kind. We think the evidence was such 
that the jury could properly arrive at the amount de- 
termined upon by them. We can find no yardstick 
whereby we can say as a matter of law that the verdict 
was excessive. Under such circumstances this court 
may not substitute its judgment for that of the jury, 
even if it be assumed that this court would determine 
that a lesser amount would constitute adequate com- 
pensation for the injuries sustained.” See, also, Horky 
v. Schroll, 148 Neb. 96, 26 N. W. 2d 396; Rueger v. 
Hawks, 150 Neb. 834, 36 N. W. 2d 236; Thoren v. Myers, 
151 Neb. 453, 37 N. W. 2d 725; Peacock v. J. L. Brandeis 
’ & Sons, 157 Neb. 514, 60 N. W. 2d 643. This assignment 
of error cannot be sustained. 

We find no error in the record prejudicial to the rights 
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of the defendant, therefore the judgment of the trial 
court should be and is hereby affirmed. 
AFFIRMED. 


CHARLES R. LARSON, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
73 N. W. 2d 388 


Filed December 2, 1955. No. 38817. 


1. Burglary. The gist of the crime of burglary is the breaking 
and entering into any building described in the statute defining 
the offense, with intent to steal property of any value. It is 
not necessary to allege in charging the commission of the 
crime that there was property in the building at the time of 
the breaking and entry which could have been stolen by the 
accused. 

2. Indictments and Informations. If the statute contains the ele- 
ments necessary to constitute the offense intended to be pun- 
ished, it is sufficient for an information to allege the crime 
in the terms of the statute. 

3. Criminal Law. In determining the sufficiency of circumstantial 
evidence to support a conviction, each case must be determined 
on its own peculiar circumstances. ; 

To justify a conviction on circumstantial evidence, 
it is necessary that the facts and circumstances essential to 
the conclusion sought must be proved by competent evidence 
beyond a reasonable doubt, and, when taken together, must 
be of such character as to be consistent with each other and 
with the hypothesis sought to be established thereby and in- 
consistent with any reasonable hypothesis of innocence. 

5. Indictments and Informations: Criminal Law. The same rule as 
to the information, conduct of the case, and punishment ap- 
plicable to a principal in fact governs his aider, abettor, or 
procurer and no additional facts are required to be set out in 
the information against the latter than are necessary against 
the principal. : 

6. Criminal Law: Witnesses. The credibility of witnesses and the 
weight of the evidence are for the jury to determine in a 
criminal case in which the evidence presents an issue of fact 
as to the guilt or innocence of the accused and the conclusion 
of the jury may not be disturbed by this court unless it is 
clearly wrong. 
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7. Case Overruled. The case of Winslow v. State, 26 Neb. 308, 41 
N. W. 1116, is disapproved and overruled in the respect and to 
the extent stated in the opinion. 


Error to the district court for Douglas County: L. 
Ross NEWKIRK, JUDGE. Affirmed. < 


John C. Burke, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLaucu, JJ. 


Bos.aucuH, J. 

Plaintiff in error, hereinafter called defendant, was 
accused of the offense of burglary. He denied the charge © 
but was convicted. A motion for a new trial and a mo- 
tion in arrest of judgment were each denied and he was 
adjudged to be confined in the Nebraska State 
Reformatory. 

The information alleged that on or about the 3rd day 
of October 1954, the defendant in Douglas County did 
willfully, maliciously, and forcibly, with intent to steal 
property of value, break and enter into the building 
located at 3562 Farnam Street in Omaha, Nebraska, 
which building was occupied by Phillip Crandell, doing 
business as Crandell Furs. The defendant timely but 
unsuccessfully challenged the.sufficiency of the infor- 
mation to state a crime by interposing a motion to quash 
it because it was not alleged therein that the breaking 
and entering into the building was with the intent to 
steal property within the building at the time it is 
claimed the crime was committed. The action of the 
court in denying the motion to quash the information 
is an assignment of error in this court. 

The relevant statute contains the following: “Who- 
ever willfully, maliciously and forcibly breaks and en- 
ters into any * * * shop, office, storehouse * * * or other 
private building * * * with intent to steal property of 
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any value, shall be punished * * *.” § 28-532, R. R. S. 
1943. The essence of the argument of defendant in 
support of his contention in this regard is that an infor- 
mation charging the crime of burglary must allege that 
the breaking into the building described was with intent 
to steal property of value then within the building. He 
says in effect that intent to steal property of value pres- 
ently in the building is an essential element of the 
crime of burglary. The statute defining the crime of 
burglary quoted above does not so provide. 

It was decided in Wheeler v. State, 79 Neb. 491, 113 
N. W. 253, that one who willfully, maliciously, and 
forcibly breaks and enters any structure described in the 
statute defining the crime of burglary, with intent to 
steal any property of value which he assumes is within 
the building, is guilty of a violation of that statute and 
that the value of the property actually within the build- 
ing is not a necessary ingredient of the crime. The 
exact language thereof in reference to this is: “By the 
provisions of section 48 of the criminal code (now § 28- 
532, R. R. S. 1943) it is made a felony for a person to 
break and enter a storeroom, with intent to steal prop- 
erty of any value. While the statute says ‘property of 
any value,’ we do not regard the words ‘of value’ as 
being necessary ingredients of the charge.” 

The above case was approved in Schultz v. State, 88 
Neb. 613, 130 N. W. 105, 34 L. R. A. N. S. 248, in which 
it is stated: “One who unlawfully, wilfully, maliciously 
and forcibly breaks and enters a mill building with the 
intent to steal property of any value is guilty, although 
there is no personal property therein.” 

The contention of the defendant in Pointer v. State, 
114 Neb. 13, 205 N. W. 574, was that an information 
charging burglary must allege that the property which 
the accused intended to steal possessed some value. 
The comment of the court in reference thereto is as fol- 
lows: ‘An information which charges one with felon- 
iously, wilfully, maliciously and forcibly entering a 
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building with intent to steal property is not defective 
in omitting to allege that such property was of some 
value.” The effect of this is that the value of the prop- 
erty which the accused intended to steal is not an in- 
gredient of the crime and that the words of the stat- 
ute “of any value” are immaterial to the crime of bur- 
glary. This is a convincing indication that the substance 
of the crime is the breaking into and entering a build- 
ing with the intent to steal and that intent may exist 
although unknown to the burglar the building contains 
nothing of value or is literally without anything in it. 

The Criminal Code of Nebraska was adopted from 
Ohio and the decisions of the Supreme Court of that 
state construing its criminal code are persuasive when- 
ever a like problem is considered by this court. Schultz 
v. State, supra. 

In State v. Beal, 37 Ohio St. 108, 41 Am. R. 490, the 
court said: “The judge presiding at the trial seems to 
have been of the opinion, that the averment of an intent 
to steal the personal effects or property of the owner of 
the building broken into, is not sustained, unless prop- 
erty belonging to such owner and which the accused in- 
tended to steal, was found within the building. * * * 
In this we think the court erred. Burglary, under the 
statute, involves the ingredients of breaking and enter- 
ing the building * * * forcibly and maliciously, with in- 
tent to commit a felony, or with intent to steal prop- 
erty of some value. It differs but slightly from burg- 
lary at common law. 2 East P. C. 484. The offense is 
complete when the facts entering into the above defini- 
tion exist, whether the intent is executed or not.” See, 
also, Spencer v. State, 13 Ohio 401. 

The Minnesota court said in State v. Golden, 86 Minn. 
206, 90 N. W. 398: “The gist of this offense is the break- 
ing and entering any building with intent to commit a 
crime therein * * *. It was not necessary to allege in 
the indictment that there were any goods in the ware- 
house at the time of the breaking and entry thereof which. 
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could be the subject of larceny. A breaking and enter- 
ing the building with intent to steal chattels therein 
completes the offense, even if there be at. the time in fact 
no goods in the building. If the defendant supposed that 
there were goods in the warehouse, and broke and en- 
tered it with the intent to steal them, the fact that he 
was mistaken in his belief does not lessen the criminal 
intent with which he did the act. ‘The sting of the 
crime is, in short, the guilty purpose, without reference 
to the possibility of accomplishing it in any given 
instance.’ ”’ 

In People v. Shaber, 32 Cal. 36, the defendant after 
his conviction of breaking and entering a house with in- 
tent to commit larceny moved in arrest of judgment on 
the ground that the indictment failed to state that he in- 
tended to feloniously steal, take, and carry away any 
property then being in the house entered. The court 
said: “The indictment charges the offense in the very 
terms used in defining it * * *. As a larceny actually 
committed is not made an element in the offense, it 
cannot be needful to allege one, either generally or 
by an averment of the facts entering into and constituting 
its definition. And as a forcible entry, etc., with a lar- 
cenous intent is all that is made essential to the crime, 
we consider that a conviction would be due even though 
it should appear that there were no goods in the building 
at the time the entry was made. The forcible entry and 
the intent being found or given, the crime would be 
complete even though it should turn out that, contrary 
to the calculations of the burglar, the building - was 
empty.” See, also, State v. Emmons, 72 Iowa 265, 33 
N. W. 672; Charles v. State, 36 Fla. 691, 18 So. 369; Hale 
v. Commonwealth, 98 Ky. 353, 33 S. W. 91; Harvick v. 
State, 49 Ark. 514, 6 S. W. 19; Edwards v. State, 171 
Ark. 778, 286 S. W. 935; Ford v. State, 80 Fla. 781, 86 
So. 715; Annotation, 34 L. R. A. N. S. 243; 9 Am. Jur., 
Burglary, § 29, p. 255; 12 C. J. S., Burglary, § 39, p. 706. 

In order to make out, within the meaning of the stat- 
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ute quoted, the crime of which defendant was convicted, 
it must be alleged in the information, and of course 
proved, that the accused did feloniously break and enter 
some structure as therein described with intent to steal 
property of value. It is not required that it be alleged 
or established, except as a fact bearing on the guilt of 
the accused, that the place broken into and entered con- 
tained at the time chattels or other property of value, 
for a person under mistaken belief that a place ordinarily 
used as a depository for such chattels or property of 
value contains property the subject of larceny may, 
feloniously and with intent to steal, break into it and 
be consequently as guilty of the offense in question as 
if the place had actually been filled with property. 

The information alleged the offense against defend- 
ant in terms of the statute. This is conceded by defend- 
ant. The statute clearly contains the elements neces- 
sary to constitute the offense intended to be punished. 
This is all the law requires. Cowan v. State, 140 Neb. 
837, 2 N. W. 2d 111; Puckett v. State, 144 Neb. 876, 15 
N. W. 2d 63; Sedlacek v. State, 147 Neb. 834, 25 N. W. 
2d 533, 169 A. L. R. 868; Vaca v. State, 150 Neb. 516, 34 
N. W. 2d 873. The information was not defective for 
any reason urged by defendant and the motion to quash 
it was correctly denied. 

The case of Winslow v. State, 26 Neb. 308, 41 N. W. 
1116, is confidently relied upon by defendant to estab- 
lish his contention that the information is fatally insuffi- 

‘cient for the reason it does not aver that the property 
defendant intended to steal was in the building described 
at the time it is alleged it was broken into and entered. 
The Winslow case is discussed in State v. Schultz, supra, 
in this manner: “The writer of the opinion suggests 
that, if the accused knew that there was no property 
in the building, his entry would not have been with the 
intent to steal, and we do not hesitate to reaffirm the 
proposition. We did not say that the criminal intent 
might not exist if the building were vacant and the de- 
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fendant did not know that fact, nor did we say that in 
order to sustain a conviction there must have been 
proof of the value of whatever property was contained 
therein.” The discussion in the Winslow case went far 
beyond any matter presented for decision. It is, to the 
extent that it maintains that an information charging 
the crime of burglary must allege that the breaking and 
entering into the building was with intent to steal prop- 
erty of value then in the building, unsound and it should 
be and is disapproved and overruled. 

Defendant contests the sufficiency of the evidence to 
justify or sustain his conviction of burglary. He alleges 
error of the court in submitting this issue to the jury. 
The evidence is to this effect: The place of business of 
Crandell Furs, a merchandising concern dealing in fur 
garments and fur pieces, was at 3562 Farnam Street in 
Omaha at the time important to this case. The east side 
of the building occupied was 100 feet west of the west 
side of Thirty-fifth Avenue. It was on the north side 
of Farnam Street and the front and main entrance to 
the building was to the south. There was a doorway 
in the center of the front of the building and a large 
plate glass display window on each side of the door. 
There were facilities for displaying merchandise in 
spaces inside and adjacent to the windows. Harkerts 
restaurant was in the second building east of the Crandell 
place of business. The first street west of the Crandell 
store is Thirty-sixth Street. The Blackstone Hotel is 
at the southwest corner of the intersection of ‘Thirty- 
sixth Street and Farnam Street. 

The Crandell store discontinued business for the week 
and it was closed and locked between 5:30 and 6 p. m., 
on Saturday, October 2, 1954. It was protected by a 
central station burglar alarm system known as A. D. T. 
The system was constructed so that all openings in the 
store had to be closed and secured before the store could 
get a ring-out signal at closing time. The circuits were 
broken by entry into the building and thereby A. D. T. 
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was at its place of business notified of such entry by 
signal device. The assistant manager of the Crandell 
store closed and locked it and got the close-out signal 
on Saturday, October 2, 1954. At that time there were 
displayed in the window to the east of the front door, 
on a figure or manikin clothed with a skirt, a silver-blue 
mink paw coat of the value of about $800 and on a small 
stand near the window a silver-blue mink scarf of the 
value of $179, and a ranch mink scarf of the value of 
$149. 

The night manager of the Blackstone Hotel on the 
early morning of Sunday, October 3, 1954, heard an un- 
usual sound. It was a hissing sound sufficient to alarm 
her and she went from the lobby of the hotel out its 
front door to the east so that she was on the west side 
of Thirty-sixth Street and near the south side of Farnam 
Street. As she was doing this, in addition to the first 
noise that had attracted her attention, she heard the 
breaking or shattering of glass. She could clearly see 
the area to the northeast to the intersection of Thirty- 
fifth Avenue and Farnam Street. She saw that a win- 
dow in the front of the Crandell store had been broken. 
She saw a man who was not heavy but sort of slender 
and young running to the east through a temporary walk 
in front of a building that was in process of construction 
immediately west of Thirty-fifth Avenue. She saw him 
go to and get into an automobile at the end of the tem- 
porary walk and the north part of the intersection of 
Thirty-fifth Avenue and Farnam Street. The body of 
the automobile was maroon with a tan top. It was fac- 
ing north on Thirty-fifth Avenue and after the man 
entered it, it got away as fast as it could travel. There 
was no other vehicle in the view of the witness at that 
time and all the things related by her transpired very 
fast and in a very few seconds. She called the police 
and told them what she had heard and seen. The time of 
this was fixed by her at between 3:40 and 3:50 a. m. 

There were two police officers of the cruiser division 
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of the police department that were driving east on Dodge 
Street approaching Thirty-fifth Avenue at 3:41 a. m. on 
October 3, 1954. The traffic signal was then green for 
east and west traffic on Dodge Street. They saw a 1949 
Ford automobile with a maroon body and cream top 
operated from south to north run the red traffic light 
at a very high speed at the intersection of Thirty-fifth 
Avenue and Dodge Street. The police officers pursued 
the Ford north on Thirty-fifth Avenue. The lights on 
their car, including the headlights, a spot light, and a 
red light, were operating. The Ford and its occupants 
attempted to elude the police car. The Ford was in view 
of the police at all times from where it was first seen 
by them until it was stopped and the three men in it were 
placed under arrest. The chase proceeded from Thirty- 
fifth Avenue and Dodge Street by various routes, many 
turns, and much back tracking for a considerable time 
and to Fortieth and Seward Streets where the Ford 
was stopped and the arrests were made. 

The driver of the Ford was Donald Hendrickson. The 
defendant, Charles R. Larson, was in the rear seat at 
the right and a Mr. Raven was in the rear seat at the 
left. About the time the Ford was stopped by the 
police they saw the men in the back seat stuffing some- 
thing down behind it or the cushion of the seat. The 
police asked the men in the Ford what it was and they 
would not tell. One of the officers pulled the seat for- 
ward and found two fur stoles behind the rear seat. 
Later a skirt was found hidden in the back seat of the 
Ford. One of the officers asked the men where they 
got the furs and one of them said in the presence of the 
other two that he did not know. The three of them were 
arrested and taken to the headquarters of the police 
department. 

The furs recovered by the police were identified as the 
silver-blue mink scarf and the ranch mink scarf that 
were in the display window to the east of the door in the - 
Crandell store when it was closed the night before. 
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The tags containing the name, address, and stock number 
of the store, fastened to the furs with metal seals which 
locked the tags to the furs, were on them when they 
were recovered. There was on each seal “Crandell Furs, 
Omaha.” The skirt found in the Ford was identified as 
the one that was on the manikin in the display window 
of the store under the silver-blue mink paw coat. The 
coat was missing from the store after the window was 
broken and it has, not been found. The manikin on 
which the coat was displayed was found on the side- 
walk in front of Harkerts restaurant. 

The defendant offered no evidence at the trial. He 
relied upon his plea of not guilty. The conviction of 
defendant depends upon circumstantial evidence. In 
‘ determining the sufficiency of circumstantial evidence 
to sustain a conviction, each case must be decided on its 
own peculiar circumstances. To justify a conviction 
on such evidence, it is necessary that the facts and 
circumstances essential to the conclusion sought must 
be proved by competent evidence beyond a reasonable 
doubt, and, when taken together, must be of such char- 
acter as to be consistent with each other and with the 
hypothesis sought to be established thereby and incon- 
sistent with any reasonable hypothesis of innocence. 
Reyes v. State, 151 Neb. 636, 38 N. W. 2d 539. The un- 
disputed proof in this case justifies a finding of these 
requirements. 

There is no direct proof that defendant broke into 
or entered the building described in the information 
for any purpose. Such proof is not necessary. There 
is evidence tending to establish he aided and abetted 
others to break into and enter the building in which the 
store was conducted with intent to steal property of 
value contained therein. This is sufficient. Burnell v. 
State, 159 Neb. 349, 66 N. W. 2d 838. 

The guilt or innocence of the defendant of the charge 
made against him was under the circumstances of this 
‘case a matter for the jury to decide. The court was 


Vout. 161] SEPTEMBER TERM, 1955 349 
Montgomery v. Blazek 


correct in submitting this issue to the jury and instruc- 
tions Nos. 4 and 5 to which the defendant objects are 
without fault. It was a question of fact. The credibility 
of the witnesses and the weight of the evidence were for 
the jury to consider and determine and its conclusion 
may not be disturbed by this court unless clearly wrong. 
Burnell v. State, supra. It cannot be said that the ver- 
dict in this case was clearly wrong. 

The sentence and judgment of the district court should 
be and they are affirmed. 

AFFIRMED. 


J. WESLEY MONTGOMERY, APPELLANT, Vv. Roy W. BLAZzEK 


_ET AL., APPELLEES. 
73 N. W. 2d 402 


Filed December 2, 1955. No. 83825. 


1. Pleading. A general demurrer admits all the allegations of fact 
in the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit the 
pleader’s conclusions of law or fact. 

A general. demurrer tests the substantive legal rights 

of parties upon admitted facts, including proper and reasonable 

inferences of law and fact which may be drawn from facts 
which are well pleaded. 

Statutes. Where the language of a statute is plain and unam- 

biguous there is no occasion for construction, and the statute 

must be given effect according to its plain and obvious meaning. 

If the language of a statute is clear and unambiguous, 
courts will not by interpretation or construction usurp the 
function of the lawmaking body and give it a meaning not 
intended or expressed by the Legislature. 

5. Automobiles: Constitutional Law. The purpose of the Motor 
Vehicle Safety Responsibility Act is to protect the public on 
the highways against the operation of motor vehicles by fi- 
nancially irresponsible persons and thus is referable to the 
police power of the state. This power is inherent in every 
sovereignty and permits the enactment of laws, within consti- 
tutional limits, to promote the general welfare of its citizens. 
Therefore, in the interests of the public the state may make 


to 
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and enforce regulations reasonably calculated to promote care 

on the part of those who use its highways. 

: A license to operate an automobile upon the 

highways of the state is a privilege and not a property right, 

and the power given the Department of Roads and Irrigation 
to suspend such operating privileges is an administrative and 
not a judicial function. 

7. Automobiles: Appeal and Error. Provision is made by section 
60-503, R. R. S. 1948, that any person aggrieved by an order 
or act of the Department of Roads and Irrigation made under 
the Motor Vehicle Safety Responsibility Act, sections 60-501 
to 60-569, R. R. S. 1948, may, within 10 days after notice 
thereof, file a petition in the district court of the county where 
the aggrieved party resides for review of the proceedings had 
before the department. 


. APPEAL from the district court for Douglas County: 
JAMES M. Patton, JupcE. Affirmed. 


Matthews, Kelley, Fitzgerald & Delehant and Martin 
A. Cannon, Jr., for appellant. 


Clarence S. Beck, Attorney General, Homer G. Hamil- 
ton, and Herbert T. White, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MESSMORE, J. 

J. Wesley Montgomery filed his amended petition 
in the district court for Douglas County wherein he 
made Roy W. Blazek and the Department of Roads and 
Irrigation of the State of Nebraska defendants. For 
convenience we will at times hereafter refer to the De- 
partment of Roads and Irrigation as the department. 

While the amended petition did not designate the 
position held by Roy W. Blazek with the department 
at the time of the filing of the amended petition, he was 
Chief Supervisor of Financial Responsibility of the Motor 
Vehicle Division of the department. 

The purpose of the action was to permanently enjoin 
the enforcement of an order of the Motor Vehicle Divi- 
sion of the Department of Roads and Irrigation of the 
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State of Nebraska under the authority of the Nebraska 
Motor Vehicle Safety Responsibility Act. This order re- 
quired the plaintiff to surrender his license plates and 
motor vehicle driver’s license, and suspended the driv- 
er’s license. The order was issued pursuant to the 
Motor Vehicle Safety Responsibility Act, Laws 1949, c. 
178, p. 482, hereinafter called the Act. 

The defendants filed a general demurrer to the plain- 
tiff’s amended petition on the grounds that such peti- 
tion did not state a cause of action. The trial court 
sustained the demurrer and dismissed the case. The 
plaintiff filed a motion for new trial. The motion for 
new trial was overruled and the plaintiff perfected ap- 
peal to this court. 

We will refer to the parties as designated in the dis- 
trict court. 

The amended petition set forth the following factual 
situation: The plaintiff is a resident of Omaha, Douglas 
County, Nebraska, and the holder of Nebraska license 
plates and Nebraska driver’s license. On or about Feb- 
ruary 26, 1954, plaintiff was the driver of an automobile 
which was involved in a collision with one Robert Conn 
at Twenty-fourth and Cuming Streets in Omaha, Ne- 
braska, resulting in property damage to the Conn auto- 
mobile. The plaintiff, at the time of the accident, had 
no liability insurance. Thereafter the plaintiff paid in 
full the property damage in the amount of $108.72. 
Plaintiff further agreed to pay all the miedical expenses 
of Conn resulting from the accident and claimed injury 
to Conn’s wife, Louise, a passenger in Conn’s car at 
the time. The petition further alleged that in considera- 
tion of payment of the property damage and in further 
consideration of plaintiff’s promise to pay the medical 
expenses, the Conns, and each of them, did on February 
26, 1954, orally agree to release and discharge the plain- 
tiff from all liability arising out of the said accident 
and at the time Robert Conn executed and delivered 
to the plaintiff a property damage release. This release 
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bears the date of March 11, 1954. Following said agree- 
ment and release, the plaintiff at various times tendered 
payment of medical expenses to the Conns but his 
tender was refused by them. As a result the plaintiff 
alleged that he had been released of all liability to the 
Conns by an oral and written release which the Conns 
wrongfully refused to acknowledge, and as a result of 
said release plaintiff is entitled to retain his operating 
privileges and license plates. Plaintiff filed with the 
defendants the original of exhibit “A”, the personal 
property release, and an affidavit, exhibit “B”, setting 
out the facts appearing. in the amended petition. A 
copy of exhibits “A” and “B” were attached to the 
petition. 

Plaintiff further alleged that prior to the time of 
the filing of the affidavit the defendants, acting under 
the purported authority of the Nebraska Motor Vehicle 
Safety Responsibility Law, had demanded the surrender 
of plaintiff’s license plates and operator’s license and 
ordered said license to be revoked; that following the 
filing of the affidavit, plaintiff requested the order to 
be withdrawn; that notwithstanding said request and 
filing, defendants refused to withdraw said order al- 
though by filing the originals of exhibits “A” and “B” 
plaintiff had complied with the law and therefore had 
a right to possession and use of the driver’s license and 
plates; that by reason of the filing of exhibits “A” and 
“B” he had provided evidence of release to the defend- 
ants which should be accepted as sufficient to entitle 
“him to a revocation of the suspension; and that never- 
theless the defendants wrongfully refused this revo- 
cation of the suspension order. 

A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issu- 
able, relevant, material, and well pleaded; but does not 
admit the pleader’s conclusions of law or fact. A gen- 
eral demurrer tests the substantive legal rights of par- 
ties upon admitted facts, including proper and reason- 


VoL. 161] SEPTEMBER TERM, 1955 353 
Montgomery v. Blazek 


able inferences of law and fact which may be drawn 
from facts which are well pleaded. See In re Estate 
of Halstead, 154 Neb. 31, 46 N. W. 2d 779. 

The sections of the Act involved in the instant case 
are as follows: 

Section 60-507, R. S. Supp., 1953, provides: “Within 
sixty days after the receipt of a report of a motor ve- 
hicle accident within this state which has resulted in 
bodily injury or death, or damage to the property of 
any one person, including such operator, to an apparent 
extent in excess of one hundred dollars, the department 
shall suspend (1) the license of each operator and all 
registrations of each owner of a motor vehicle in any 
manner involved in such accident, (2) the privilege, if 
such operator is a nonresident, of operating a motor 
vehicle within this state, and (3) the privilege, if such 
owner is a nonresident, of the use within this state of 
any motor vehicle owned by him, unless such operator, 
owner, or operator and owner shall deposit security in 
a sum which shall be sufficient, in the judgment of the 
department, to satisfy any judgment or judgments for 
damages resulting from such accident which may be 
recovered against such operator, owner, or operator 
and owner; Provided, notice of such suspension shall 
be sent by the department to such operator and owner 
not less than ten days prior to the effective date of 
such suspension and shall state the amount required 
as security.” 

Section 60-508, R. R. S. 1948, provides: “Sections 
60-507 to 60-509 shall not apply: (1) To such opera- 
tor or owner if such owner had in effect at the time of 
such accident an automobile liability policy with respect 
to the motor vehicle involved in such accident; * * *.” 

Section 60-510, R. R. S. 1943, provides: “The re- 
quirements as to security and suspension in sections 
60-507 to 60-509 shall not apply: * * * (4) If, prior 
to the date that the department would otherwise sus- 
pend license and registration or nonresident’s operating 
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privilege under sections 60-507 to 60-509, there shall 
be filed with the department evidence satisfactory to 
it that the person, who would otherwise have to file 
security, has (a) been released from liability, (b) been 
finally adjudicated not to be liable, (c) executed a 
warrant for confession of judgment, payable when and 
in such installments as the parties have agreed to, or 
(d) executed a duly acknowledged written agreement 
providing for the payment of an agreed amount in in- 
stallments, with respect to all claims for injuries or 
damages resulting from the accident.” 

Where the language of a statute is plain and unam- 
biguous there is no occasion for construction, and the 
statute must be given effect according to its plain and 
obvious meaning. See 82 C. J. S., Statutes, § 322, p. 577. 

If the language of a statute is clear and unambiguous, 
courts will not by interpretation or construction usurp 
the function of the lawmaking body and give it a mean- 
ing not intended or expressed by the Legislature. See, 
Armstrong v. Board of Supervisors, 153 Neb. 858, 46 
N. W. 2d 602; State ex rel. Nebraska Beer Wholesalers 
Assn. v. Young, 153 Neb. 395, 44 N. W. 2d 806; In re 
Estate of Robinson, 138 Neb. 101, 292 N. W. 48; Shamp 
v. Landy Clark Co., 134 Neb. 73, 277 N. W. 802. 

The purpose of the Motor Vehicle Safety Responsibil- 
ity Act is to protect the public on the highways against 
the operation of motor vehicles by financially irrespon- 
sible persons and thus is referable to the police power of 
the state. This power is inherent in every sovereignty 
and permits the enactment of laws, within constitu- 
tional limits, to promote the general welfare of its 
citizens. Therefore, in the interests of the public the 
state may make and enforce regulations reasonably cal- 
culated to promote care on the part of all who use its 
highways. Hadden v. Aitken, 156 Neb. 215, 55 N. W. 
2d 620, 35 A. L. R. 2d 1003. 

A license to operate an automobile upon the highways 
of the state is a privilege and not a property right, and 
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the power given the Department of Roads and Irriga- 
tion to suspend such operating privileges is an adminis- 
trative and not a judicial function. Hadden v. Aitken, 
supra. 

It will be noted that section 60-507, R. S. Supp., 1953, 
uses the language “the department shall suspend” the 
license and registration certificate of owners of motor 
vehicles involved in an accident. Therefore, by the use 
of the word “shall” no discretion is given to the de- 
partment to do otherwise than follow the statutory 
provision. 

As to whether or not the department exercises judi- 
cial powers as distinguished from administrative acts, 
is answered by the following authorities. 

“We do not think the Act confers any judicial powers 
upon the Department of Roads and Irrigation by di- 
recting it, except under certain situations set forth in 
the Act, to suspend within sixty days after the receipt 
of a report of an accident which has resulted in bodily 
injury or death or damage to the property of any per- 
son in excess of fifty dollars (under the present statute 
changed to one hundred dollars) the license of each 
operator and all registrations of each owner of a motor 
vehicle involved in any manner in the accident unless 
security is deposited in an amount which it shall deem 
sufficient to satisfy any judgment or judgments for 
damages which may result therefrom.” Hadden v. Ait- 
ken, supra. See, also, Thompson v. Smith, 155 Va. 367, 
154 S. E. 579, 71 A. L. R. 604; Larr v. Dignan, 317 Mich. 
121, 26 N. W. 2d 872. 

As evidenced by the above-cited statutes, exceptions 
are made to the suspension provisions if the operator 
. or owner of an automobile can show proof of financial 
responsibility in the manner prescribed. The require- 
ments as to such security and suspension shall not apply 
where the owner or operator of any motor vehicle so 
involved has filed with the department evidence satis- 
factory to it that the person, who would otherwise have 
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to file security, has been released from liability. § 60- 
510, R. R. S. 1943. | 

The plaintiff did not have liability insurance and did 
not deposit security as provided by section 60-507, R. 
S. Supp., 1953. Rather, he submitted to and invoked the 
provisions of section 60-510, R. R. S. 1943, by paying for 
and securing a release for damages to the personal 
property involved. He did not procure a valid release 
for personal injuries alleged to have been suffered by 
Louise Conn. 

Referring to section 60-510, R. R. S. 1943, the excep- 
tion applies if, before licenses are suspended, there shall 
be filed with the department evidence satisfactory to 
it that the person involved has “been released from the 
liability.” 

The plaintiff's amended petition shows that at the 
time the plaintiff paid for the property damage a re- 
lease was executed and delivered by Robert Conn, 
which he acknowledged, for property damage, and re- 
lated only to property damage. In paragraph 4 of the 
amended petition the plaintiff alleged that following 
said agreement and release, plaintiff at various times 
tendered payment of medical expenses to the Conns but 
his tender was refused by them for no sufficient rea- 
son but because they wished to dishonor their agreement. 

We believe it should be apparent to the plaintiff the 
type of release that should be filed with the department 
in the event of a settlement had between the plaintiff 
and the Conns with reference to personal injuries al- 
leged to have been received by Louise Conn. 

We find nothing in the record to show that the par- 
ties at any time agreed as to any amount to be paid for 
personal injuries alleged to have been received by Louise 
Conn, or that the plaintiff was in any manner released 
from such liability. Certainly, the department is not 
required or permitted to inquire into outside, oral ne- 
gotiations between parties, nor act in any judicial ca- 
pacity to determine the legal effect of any such pro- 
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ceedings. The record fails to disclose any communica- 
tion or statement of any kind from the Conns on the 
subject of personal injuries or damages to be paid 
therefor. 

In paragraph 3 of the petition the plaintiff alleged that 

he agreed to pay the medical expenses resulting from 
injuries alleged to have occurred to Louise Conn and 
that the Conns agreed to release him from all liability . 
in consideration of this promise. This was alleged to 
have occurred on February 26, 1954. The release from 
the property damages was dated March 11, 1954. The 
record is silent as to what, if anything, was done about 
the personal injuries on the latter date, but it is clear 
no settlement was arrived at after that date and no 
release for personal injuries was executed, delivered, 
and filed with the department. 
’ The only provisions of the statutes pertaining to pay- 
ments in the future are those found in parts (c) and 
(d), subdivision (4), of section 60-510, R. R. S. 1943. 
Plaintiff makes no contention that he falls within these 
categories. Parts (c) and (d), subdivision (4), of 
section 60-510, R. R. S. 1943, specifically require writ- 
ten instruments and agreements by the parties. 

As there is no valid release on file with the depart- 
ment relating to personal injuries alleged to have been 
received by Louise Conn, then plaintiff has failed to 
qualify under any of the exceptions provided by statute. 
Therefore, it must be held that the department acted 
properly in suspending plaintiff’s driving privileges. 

The plaintiff, being dissatisfied with the order of the 
department, could have resorted to section 60-503, R. 
R. S. 1943, which in part provides as follows: “Any 
person aggrieved by an order or act of the department, 
under the provisions of sections 60-501 to 60-569, may, 
within ten days after notice thereof, file a petition in 
the district court of the county where the aggrieved 
person resides * * * for a review thereof; * * *.” See 
Hadden v. Aitken, supra. 
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We conclude that the trial court did not err in sus- 


taining the defendants’ demurrer to the plaintiff's 
amended petition, and the judgment of the trial court 
should be and is hereby affirmed. 


o2 


AFFIRMED. 


Louis E. GRUNTORAD ET AL., APPELLANTS, V. HUGHES 


BROTHERS, INC., A CORPORATION, ET AL., APPELLEES. 
73 N. W. 2d 700 


Filed December 9, 1955. No. 33764. 


Eminent Domain. The mere fact that the taking of property 
for a public use will result in greater benefit to some persons 
than others or that private persons contribute to the expense 
of such taking or to the cost of the public improvement for 
which the taking was had does not affect the character of the 
use or render it any less public. 

A person whose connection with a public improvement 
is that he assisted in securing it, made contributions to the 
construction, and as a member of the public enjoys its benefits 
is not liable for damages caused by its existence and operation. 
Constitutional Law: Eminent Domain. A municipality which 
invades the right conferred upon a property owner by the Con- 
stitution which assures him that his property will not be taken 
for a public purpose without compensation is liable for any 
damages caused thereby. 

Negligence or a wrongful act is immaterial 
to a cause of action based on the constitutional provision to the 
effect that the property of no person shall be taken or damaged 
for public use without just compensation therefor. 

Eminent Domain: Judgments. A landowner who fails to appeal 
from the award of appraisers in a condemnation proceeding is 
conclusively bound by it. 

A final award in a condemnation proceeding 
for the acquisition of a right-of-way is conclusive upon the parties 
thereto as to all matters necessarily within the issue or issues 
of the proceeding. 

Eminent Domain: Damages. All damages, immediate and pro- 
spective, which result from the taking of property by the exer- 
cise of eminent domain or on account of proper construction 
and future operation of the improvement for which the taking 
is had must be compensated in the condemnation proceeding. 
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In a condemnation proceeding, the owner of 
property taken or damaged is entitled to have ‘all proper ele- 
ments of damage considered by the appraisers, and, if they 
fail to do so, he cannot afterwards maintain an action to re- 
cover damages omitted which were necessarily involved in the 
condemnation proceeding. 

Appeal and Error. A litigant may not predicate error on any 
action of the court which he procured to be taken or to which he 
consented. . 


ite] 


APPEAL from the district court for Seward County: 
Harry D. Lanpis, JupcE. Affirmed. 


William L. Walker and Earl Ludlam, for appellants. 


Flansburg & Flansburg, Harry L. Norval, Paul H. Bek, 
J. W. Weingarten, and W. P. Loomis, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLauGH, JJ. 


Bostaucu, J. 

This is an action in equity brought by appellants to 
enjoin and to compel the removal and abatement of a 
nuisance created, as they allege, by appellees’ erecting 
dams, dikes, and obstructions and excavating a diversion 
ditch in the flood plane of the Big Blue River and there- 
by diverting floodwaters from the river and Bayou 
Creek from their natural course of drainage upon and 
over the land of appellants and to recover the damages 
they claim they have sustained as a result thereof. 

The land owned by appellants is in the Big Blue 
River valley upstream from the city of Seward. It is 
described in detail in the record and its quite lengthy 
and involved description will not be repeated. The alle- 
gations made concerning P. H. Wiegardt, named as one 
of the appellees, are that he is the judge of the county 
court of Seward County and that he has the custody of 
the amount of the award in a condemnation proceeding 
by which there was appropriated a part of the land of 
appellants. There will be no further mention of him. 

There are several causes of action alleged in the 


360 NEBRASKA REPORTS [Vot. 161 


Gruntorad v. Hughes Bros., Inc. 


amended petition of appellants none of which are sepa- 
rately stated and numbered. The causes of action for 
claimed loss of crops by water flooding small areas of 
the land of appellants in each of the years 1948 to 1951 
inclusive and for the loss of personal property and dam- 
age to improvements on the land by the flood of June 1 
and 2, 1951, were expressly excluded by the court from 
the adjudication from which this appeal is prosecuted 
and they are each preserved to appellants for trial in the 
district court. There are, therefore, none of these 
causes of action involved in this appeal. 

The cause of action concerned in this appeal is one 
for injunctive relief in which claim is made by appel- 
lants for permanent damages caused by the existence 
and future maintenance of the flood control project 
around the city of Seward to the construction of which 
appellees consented, gave approval, and made contribu- 
tion. It is described by appellants as an action “* * * 
in equity for abatement and removal of a nuisance cre- 
ated by defendants in placing dams, dikes, structures 
and obstructions in the flood plane of the Big Blue 
River and diverting Bayou Creek into Big Blue River 
* * *” and causing permanent, irreparable damage and 
detriment to the farm of appellants amounting to 
$100,000. 

There are two legal defenses interposed by appellees 
to the claim of appellants for permanent damages and 
injunctive relief as follows: | 

1. That the flood control project, described at con- 
siderable length in the amended petition of appellants, 
which was completed in 1953 and because of which per- 
manent damages are claimed, is a public project built 
according to the surveys and plans of the Corps of Engi- 
neers of the United States Army as authorized by the 
Federal Flood Control Act; that it was sponsored by the 
city of Seward; that the city obligated itself to secure 
rights-of-way for it; that the city would maintain the 
works when constructed and would save the government 
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of the United States harmless from any liability that 
might result from the construction and operation of the 
project; and that the purpose of it was to relieve a large 
area of the city from floods caused by the Big Blue River. 

2. That the city of Seward had exercised the right 
of eminent domain granted it by the State of Nebraska 
and had by condemnation proceeding taken a part of 
the land of appellants for the construction of a diver- ~ 
sion canal required as a part of the project and as a 
borrow pit for dirt necessary to erect and complete the 
dams and dikes of the project; that an award for dam- 
ages to appellants was made in and as a part of the pro- 
ceeding as provided and required by law; that the award 
had become final and was conclusive as to all damages 
for the land taken and all incidental and consequential 
damages which had or could result from the construction, 
continuance, or operation of the project; and that the 
condemnation proceeding and the award therein to appel- 
lants was res judicata of their claim made in this cause 
for damages to their land and property. 

Appellants denied the allegations of fact made by ap- 
pellees in presenting their defenses. 

Appellees advised the court at the commencement 
of the trial of the cause that they had pleaded and had 
two legal defenses to the claim of appellants for perma- 
nent damages as stated in their amended petition which 
_ prevented liability of any of the appellees notwithstand- 
ing they approved, consented to, and contributed to the 
construction of the project complained of by appellants 
and even though the works of the project should cause 
flooding of their land. It was suggested to the court 
that it would be advantageous to have a ruling on the 
sufficiency of the legal defenses pleaded by appellees 
before doing the work and consuming the time inherent 
in producing evidence by appellants in an attempt to 
sustain their claim of permanent damages and their 
right to injunctive relief. Counsel for appellants there- 
upon offered and there was received on behalf of appel- 
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lants evidence establishing the facts claimed by appellees 
to be a bar to the granting of an injunction or to the re- 
covery of permanent damages by appellants. The evi- 
dence introduced included the surveys, the reports, the 
maps, the plans, and the operation and maintenance man- 
ual of the Corps of Engineers of the United States Army 
for the flood control project in and around the city of 
Seward; resolutions of the city consisting of one spon- 
soring the project and another accepting it and obligating 
the city to maintain and operate it at the expense of the 
city; and the record of the condemnation proceeding 
referred to above and evidence of the fact that the 
award made to appellants had become final and that the 
amount thereof had been paid by the city to the county 
court of Seward County. The parties to the litigation 
by their statements and conduct invited and urged the 
court in that condition of the record to then accept a 
submission of the case to the extent of the alleged cause 
of action for permanent damages and for the abatement 
and removal of the nuisance as described and alleged 
by appellants in their amended petition. The court ac- 
ceded to the desire and request of the parties. It found 
that appellees except the city of Seward were not liable 
for the existence and maintenance of the flood control 
project because it was.a public one erected by virtue 
of an act of Congress and statutes of the state and was 
required to be continued and maintained by the city by 
its agreement with the government of the United States 
and the mandate of the act of Congress and the stat- 
utes; that the project could not be abated or enjoined; 
and that the award made in the condemnation proceed- 
ing had the effect of a final judgment; that it was res 
judicata of any claim of appellants for permanent dam- 
ages caused by the existence or operation of the flood 
control project; and that it was a bar to the recovery 
by appellants of any permanent damages in this cause 
. from any of the appellees. The court dismissed the case 
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as to the matters comprehended within the findings. 
This is an appeal from that action of the court. 

The record indicates that persons affected by flood 
conditions that had occurred at Seward had made efforts 
in 1949 to interest the government of the United States 
and the Army Engineers in some undertaking to protect 
the inhabitants of the city from the results of such 
floods. In 1950 the first project report on the flood 
control project at Seward was made by the engineers. 
The city became the sponsor of it in June 1951 by a 
resolution of the city council providing the required as- 
surances of local cooperation. These were: That the 
city would provide without cost to the United States 
all land, easements, and rights-of-way necessary for con- 
struction of the project; that the city: would hold and 
save the United States free from damages due to the 
construction works; and that the city would maintain and 
operate all of the works upon completion in accordance . 
with regulations prescribed by the Secretary of the 
Army. -The last revision of the project report of the 
engineers was in May 1952. The plan of improvement 
in general was drainage and protection works consisting 
of an earth levee and appurtenant structures along the 
south, west, and north portions of the city, straighten- 
ing a section of the Big Blue River immediately above 
the mouth of Lincoln Creek, and a diversion channel 
for drainage from Bayou Creek to the channel of the 
Big Blue River west of the county fair grounds. These 
are the works that were constructed as the flood con- 
. trol project at Seward with which this cause is 
concerned. 

The purpose of the works was to protect about 105 
acres of land of which 104 acres were within the city. 
There were 37 city blocks, 16 business and 74 residence 
properties, the municipal water works and swimming 
pool, and the Hughes Manufacturing Company to which 
protection was provided. This area was inundated in 
March 1949 and June 1951 and on numerous occasions 
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prior thereto. The benefits intended to result from the 
project were a reduction of flood losses to business and 
residential property, to public utilities, to municipal im- 
provements, and the elimination of indirect losses such as 
business suspension. The flood control works for the 
city of Seward were built as planned and designed by 
the Corps of Engineers of the United States Army. A 
contribution of the federal government of $147,200 was 
made to defray a part of the costs and the balance of the 
estimated cost of $200,500 was required from local in- 
terests. It is true as appellants claim that Hughes 
Brothers granted, without compensation, easements for 
use in the construction of the project and that they and 
others contributed in various ways to its cost. The 
legislation authorizing a project of this character con- 
templates that local interests should satisfy much of its 
cost. The federal government is restricted to an ex- 
. penditure for this purpose of not more than $150,000 in 
any single locality unless specifically otherwise author- 
ized by Congress. 33 U.S.C. A,, § 701s, p. 229. These 
facts did not make the project a private one. The court 
said in Weaver v. Pennsylvania-Ohio Power & Light Co., 
10 F. 2d 759: “The fact that the Railway & Light 
Company agreed to give the right of way across the Ball 
farm does not, of itself, affect the validity of the pro- 
ceedings, nor does it show that plaintiff’s land was taken 
for private interests only. The fact that private interests 
are also subserved, or even that such interests defray, 
in whole or in part, the expense of an improvement, 
does not take away the otherwise public nature of the . 
improvement.” 

In re Condemnations for Improvement of Rouge River, 
266 F. 105, uses this language: “The mere fact that 
the taking of property for a public use will result in 
greater benefit to some persons than to others, or that 
private individuals contribute to the expense of such 
taking, does not affect the character of such use, or render 
it any the less public, within the meaning and scope 
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of the law of eminent domain.” See, also, 29 C. J. S., 
Eminent Domain, § 97, p. 898. 

Congress placed flood control projects in which the 
federal government participates under the jurisdiction 
of the Department of the Army and the supervision of 
the Chief of Engineers. 33 U.S. C. A., § 701b, p. 216. 
It is provided that no money shall be appropriated for 
such a local control project unless the city or local 
agency involved shall give assurance to the Secretary 
of the Army that it will provide without cost to the 
United States all lands, easements, and rights-of-way 
‘ necessary for the construction of the project, bind itself 
to hold and save the United States free from damages 
due to the construction works, and maintain and operate 
all the works after the completion as the Secretary of 
the Army shall prescribe. 33 U.S. C. A., § 701c, p. 219. 
The record disputes the contention of appellants that 
the flood control project for Seward was a private and 
not a public project. The foregoing definitely estab- 
lishes the project as a public one. © 

The project was completed and it was accepted by the 
city on October 1, 1953, for operation and maintenance, 
a resolution of the city to that effect was adopted on 
December 1, 1953, and shortly thereafter the operation 
and maintenance manual prepared by the Army Engi- 
neers containing regulations to be followed in the main- 
tenance and operation of the project was furnished the 
city. 

The city of Seward, a city of the second class, was 
authorized by the state: To establish and alter the chan- 
nel of watercourses and to erect and maintain a dike or 
dikes as protection against flood or surface waters. 
§ 17-529, R. R. S. 1943. To acquire a right-of-way over 
real estate by exercise of the power of eminent domain 
for the purpose of constructing a ditch and dike to pre- 
vent flooding of the city subject to the condition that the 
city should be liable for land taken and consequential 
damages to other lands injured by the improvement 
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and to annually levy a tax on the taxable, tangible prop- 
erty in the city to assist in defraying the cost of construc- 
tion or maintenance of the flood control ditch and dike. 
§ 17-529.01, R. R. S. 1943. To acquire by purchase or 
by gift necessary lands, rights-of-way, and easements 
required for a flood control project. §§ 23-320.02, 23- 
320.07, R. R. S. 1943. To enter into agreements with the 
United States in order to secure federal aid, obligating 
the city to provide without cost to the United States all 
lands, easements, and rights-of-way necessary for the 
construction of the project, keeping the United States 
free from damages due to the project, and maintain and 
operate it as provided and required by federal regula- 
tions, § 17-529.02, R. R. S. 1943. The pertinent legis- 
lation also makes it the duty of the city to keep such 
flood control works in serviceable condition and to 
make necessary repairs thereof. § 23-320.07, R. R. S. 
1943. 

The improvement which appellants seek to have 
abated and because of which they claim permanent 
damages is a flood protection project constructed by 
authority of law, and accepted and maintained by the 
city of Seward. It is not claimed that any damages re- 
sulted to the property of appellants in the past from the 
existence of the improvement. The claim is permanent 
damages which they assert they will sustain by reason 
of the completed project which is a hazard to their 
property and the inevitable consequences of which will 
be to flood their land. Any such damages depend upon 
the existence and upon the effect of the project as it 
is maintained and operated by the city. Appellees may 
not be made liable for damages unless they have done or 
are doing a wrong to appellants causing them injury. 
It is not the acts which contributed to the construction 
of the project that have caused or will cause any injury 
but the completed works themselves can only cause ap- 
pellants harm which might be the basis of a cause of 
action. The author says in 66 C. J. S., Nuisances, § 139, 
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p. 947: “In cases of damages by nuisance, the injurious 
consequences resulting from the nuisance, rather than. 
acts which produce the nuisance, constitute the cause of 
action * * *, The hurt to plaintiff must come from the 
structure, qua nuisance, to give him a cause of action 
for maintaining it.” 

Appellants say the project was negligently constructed 
but they specify no acts of negligence. The term negli- 
gently constructed as used by them must be considered 
descriptive with the intention of saying that the build- 
ing of the works in the manner described so as to im- 
pound and divert waters onto and flood their premises 
is negligence. The project was constructed as planned 
by the engineers of the United States Army and if it 
floods the lands of appellants it will not be because of 
negligence but because the project itself will inevitably 
cause such damages and that this result is inherent in 
the plan. Whether or not there was negligence in the 
building of the works is immaterial. It is the completed 
project which is in issue. If the property of appellants 
is damaged as claimed by them it results from a public 
use for which the city was liable by virtue of the 
constitutional provision that private property may not 
be taken or damaged for a public purpose without com- 
pensation. Art. 1, § 21, Constitution of Nebraska. Negli- 
gence or wrongful act is immaterial to such a liability. 

In Wagner v. Loup River Public Power Dist., 150 Neb. 
7, 33 N. W. 2d 300, an action to recover damages to 
riparian lands resulting from diversion of water by a 
public corporation, it is said: “Plaintiffs cause of action 
is based on article 1, section 21, of the Nebraska Consti- 
tution, which provides in substance that the property 
of no person shall be taken or damaged for public use 
without just compensation therefor. Proof of negligence 
or the commission of a wrongful act is not, therefore, 
necessary to a recovery.” See, also, Quest v. East 
Omaha Drainage Dist., 155 Neb. 538, 52 N. W. 2d 417. | 

Carroll v. Davis, 128 S. C. 40, 121 S. E. 601, considered 
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this situation: Plaintiff sued Davis, the county, and 
others for damages, alleging that the individual defend- 
ants had entered into a combination and conspiracy to 
induce and had succeeded in getting the county to open 
a road through the property of plaintiff for the benefit 
of Davis which resulted in injury and damage to her 
property. The trial court on demurrer dismissed the 
case as to all defendants except Davis and the county and 
plaintiff had a judgment on a verdict against them. The 
Supreme Court decided that the county only was liable 
under the condemnation statute. It said: “The de- 
murrer of Davis should have been sustained. He was 
a private citizen, in no wise connected with the county. 
No overt act is alleged in the complaint which resulted 
in the injury complained of, but the complaint alleges 
that he induced the highway commission to open the road 
through plaintiff’s land. The alleged wrongs alleged in 
the complaint against Davis do not give a cause of action 
against him. He did nothing that gave the plaintiff a 
cause of action against him. The alleged opposing 
causes of action were not those of Davis, but the acts 
of those clothed with authority and law to build roads 
in the county.” 

In Austin v. Village of Tonka Bay, 130 Minn. 359, 153 
N. W. 738, the court discussed and cited numerous cases 
and then said: “The above cases are all against cities; 
none of them is against a county. But the logic of all of 
them is to the effect that the municipality which invades 
the right conferred upon the property owner by the 
Constitution must respond in damages therefor.” See, 
also, Tidewater Constr. Corp. v. Manly, 194 Va. 836, 
75 S. E. 2d 500; Yearsley v. Ross Constr. Co., 309 U. S. 
18, 60 S. Ct. 413, 84 L. Ed. 554; Benner v. Atlantic 
Dredging Co., 134 N. Y. 156, 31 N. E. 328, 17 L. R. A. 
220, 30 Am. S. R. 649; Coy v. City of Tulsa, 2 F. Supp. 
411; Weaver v. Pennsylvania-Ohio Power & Light Co., 
supra; 29 C. J. S., Eminent Domain, § 195, p. 1095; 66 
C. J. S., Nuisances, § llc, p. 756. 
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A flood protection project of a municipality author- 
ized by law could obstruct and divert water and cause 
it to flow contrary to the natural course of drainage upon 
and over the property of another to his damage. The 
damage would be recoverable from the municipality if 
timely established in a legal manner. But the project 
being a public one which the municipality is bound to 
maintain and operate could not be enjoined or abated. 
The liability of the city would not extend to or be re- 
coverable from persons who had consented to, encour- 
aged its construction, or contributed to. the cost thereof. 
Appellees, not including the city, are not liable for the 
existence, maintenance, or future operation of the pub- 
lic flood control project of the city of Seward, the main- 
tenance and operation of which are the right, obligation, 
and responsibility of the city. This is true notwithstand- 
ing the appellees consented to, approved, and contributed 
to the construction of the project in accordance with the 
plans prepared, adopted, and executed by the public 
authorities. 

The flood control project as planned by the Army En- 
gineers was approved by the city of Seward by resolu- 
tion of its council as early as June 19, 1951. A part of 
it had then been constructed. A report of the engineers 
detailed all: work that was intended to be done to com- 
plete the project. The city passed an ordinance which 
was approved May 27, 1952, authorizing proceedings by 
condemnation to acquire a right-of-way over the real 
estate owned by appellants for the purpose of changing 
the channel of a watercourse and to erect and maintain 
dikes against flood and surface waters to protect the 
city and its property from inundation. The ordinance 
recited the necessity for the work proposed to be done 
and authorized the payment of all damages sustained, 
direct and consequential, by appellants on account there- 
of. The real estate to be taken was precisely described. 
Condemnation proceedings were instituted June 17, 1952, 
more than a year after the project was approved by the 


370 NEBRASKA REPORTS [Vou. 161 


Gruntorad v. Hughes Bros., Inc. 


city and after negotiations with appellants for the right- 
of-way, as the city alleged, were unsuccessful. The 
right-of-way was required by the city to satisfy its ob- 
ligation to the federal government to provide any right- 
of-way the project required. 

Appellants appeared in the condemnation proceed- 
ings, filed an answer therein, and had opportunity of 
a hearing as to all they claimed because of the project. 
The answer made in the county court by them described 
the identical land owned by them as is described in the 
amended petition in this case and therein they pleaded 
that the purported flood control project consisted of 
dikes, dams, structures, and obstructions north of the 
city limits of Seward about 15 feet high across the 
natural watercourse that flows through the city, and 
’ that they divert all water that naturally flows in said 
natural water and flood channel and plane by causing 
it to back upon, impound upon, and stand on the flat 
land north of the obstructions including the land of ap- 
pellants and that the dikes along the north part of the 
city will block off, dam, and hold back the whole east 
half of the Blue River flood channel and plane. The 
answer filed by appellants in the district court made sub- 
stantially the same allegations as are made in the 
amended petition of appellants in this case. They asked 
to recover in the condemnation case the value of their 
land taken and consequential damages for injury to all 
their other property. It is definitely shown by the rec- 
ord that all damages for the taking of a part of their 
land and consequential damages to the balance thereof 
by reason of the project were fully contemplated, 
pleaded, and asked to be recovered in the condemnation 
case by appellants for the reasons that are stated as a 
basis for the recovery of permanent damages in this 
case. 

There was an award made by the appraisers to ap- 
pellants in the condemnation proceeding. They at- 
tempted an appeal in the matter to the district court but 
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it failed, and the appeal was dismissed. City of Seward 
v. Gruntorad, 158 Neb. 143, 62 N. W. 2d 537. The award 
of the appraisers became final and the amount of it was. 
deposited with and left in the custody of the judge of 
the county court of Seward County. In Ehlers v. Chi- 
cago, B. & Q. R. R. Co., 118 Neb 477, 225 N. W. 468, it 
is said: “‘A landowner who fails to appeal from the 
freeholders’ award in a condemnation proceeding, is 
conclusively bound by it.’”” The award in the condemna- 
tion case is a final and conclusive adjudication of the 
amount of permanent damages appellants were entitled 
to receive and they have no right of recovery therefor 
in this case. Damages occasioned by the proper con- 
struction and future prudent and careful operation of 
the improvement may only be assessed and awarded 
to an adjoining proprietor in the condemnation proceed- 
ing by which a part of his property was taken for the 
improvement. 

In Snyder v. Platte Valley Public Power & Irr. Dist., 
140 Neb. 897, 2 N. W. 2d 327, it is said: “The final award 
in condemnation proceedings for the acquisition of a 
right of way is conclusive upon the parties thereto as 
to all matters necessarily within the issues joined, al- 
though not formally litigated. * * * For all injuries 
which may arise on account of the proper construction 
or future operation of an improvement, an adjoining 
proprietor must be compensated in the original con- 
demnation proceedings. * * * In condemnation proceed- 
ings, the owner of property taken or damaged is entitled 
to have all proper elements of damage considered by the 
commissioners, and, if they fail to do so, he cannot after- 
wards maintain an action to recover damages thus 
omitted, which were necessarily involved in the issues 
in the condemnation proceedings.” See, also, Little v. 
Loup River Public Power Dist., 150 Neb. 864, 36 N. W. 
2d 261, 7 A. L. R. 2d 355; State v. County of Cheyenne, 
157 Neb. 533, 60 N. W. 2d 593. 

Appellants assert that the court was not authorized 
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to consider and decide the effect of the legal defenses 
pleaded by appellees at the time and in the manner it 
was done in this case. Appellants may not urge error 
in this regard. They consented to it and urged the court 
to follow the procedure that was adopted. It was done 
with the concurrence of all who participated in the liti- 
gation. It has often been said by this court that a liti- 
gant may not predicate error on any action of the court 
to which he consented or procured to be taken. Pahl v. 
Sprague, 152 Neb. 681, 42 N. W. 2d 367; Pierce v. Fon- 
tenelle, 156 Neb. 235, 55 N. W. 2d 658. 

The judgment of ‘dismissal involved in this appeal 
should be and it is affirmed. 

AFFIRMED. 


VirGINIA K. Moran, APPELLEE, Vv. CLARENCE E. Moran, 


APPELLANT. 
73 N. W. 2d 709 


Filed December 9, 1955. No. 33810. 


1. Appeal and Error. In an equity case appealed to this court, if 
it is desired to review alleged erroneous rulings of the trial 
court as to the reception of evidence, a motion for a new trial 
must be filed and overruled in the district court. 

2. Husband and Wife. A contract between husband and wife, made 
after and in consequence of severance of the marital relation 
and permanent separation, providing for a division of property, 
and containing mutual releases of rights and obligations rela- 
tive thereto, will be respected by the courts as presumably fair 
and valid, and a just and equitable adjustment of the matters 
of which it treats. But the courts will scrutinize such trans- 
actions closely, without too much regard for formal rules of 
pleading and procedure, and see to it that no unconscionable 
advantage is taken through fraud or intimidation, or by reason 
of ignorance, passion, or improvidence. 

8. Divorce. If a motion to set aside or modify a decree of di- 
vorce is made pursuant to statute, the court may in the exercise 
of a sound discretion grant it and vacate or modify the decree. 

In order that it may be said that the court exercised a 

sound judicial discretion in vacating or modifying a decree of 
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divorce, good reason therefor must be shown and it must also be 
_ shown that such action would not produce an unconscionable 
result. ; 
ApPEAL from the district court for Douglas County: 
HERBERT RHOADES, JupDGE. Affirmed. 


Max Marshall, for appellant. 
Marcell & Raneri, for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. : 


Srmmons, C. J. 

This appeal involves the question of aietnens or not 
the trial court erred in vacating a divorce decree. 

We affirm the action of the trial court. 

On April 2, 1954, plaintiff filed her petition for a di- 
vorce on the ground of extreme cruelty. She prayed 
for the custody of minor children, temporary and per- 
manent alimony, attorney’s fees, court costs, and an ad- 
judication of property rights. Among other things plain- 
tiff alleged that the parties were joint owners of two 
pieces of real estate in Omaha, together with furniture, 
furnishings, and restaurant equipment, subject to en- 
cumbrances, : 

On May 5, 1954, plaintiff, on information of defendant, 
was committed to the Douglas County Hospital as one 
“mentally ill.” 

On May 6, 1954, defendant answered. He denied gen- 
erally the plaintiff’s allegations. He admitted the mar- 
riage, the birth of two children to the parties, and the 
joint ownership of the property. He prayed that the 
plaintiff's petition be denied. 

On May 20, 1954, plaintiff was released from the 
hospital. 

On July 8, 1954, defendant received permission to file 
an amended answer and cross-petition. It was filed on 
July 12, 1954. In it he admitted and denied as in his 
original answer. For cross-petition defendant. alleged 
misconduct of plaintiff. He sought an absolute divorce, 
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custody of the children, a denial of temporary or per- 
manent alimony, and a vesting in him of title to the 
real estate. 

On July 16, 1954, a property settlement was entered 
into between the parties. 

On July 28, 1954, a decree was rendered. It recites 
that plaintiff appeared by her attorney and that de- 
fendant appeared in person and by his attorney. Trial 
was had. Defendant was awarded a decree of divorce 
based on a finding of extreme cruelty, and was given 
the custody of the children. 

The decree recites that a property settlement was en- 
tered into on July 16, 1954, which the court approved. 
The decree recites that plaintiff for a consideration, 
partly performed and partly to be performed by de- 
fendant, had surrendered all claims and demands of 
every kind against the defendant. The decree awarded 
the defendant a divorce and the custody of the child- 
ren, approved the property settlement, and incorpor- 
ated it in the decree to the extent and purpose of 
quieting title to the real estate in the defendant. It 
awarded attorney’s fees to the plaintiff. 

On January 27, 1955, plaintiff filed an application to 
set aside the decree on three grounds: (1) That at 
the time of the signing of the property settlement and 
the entry of the decree she was mentally and physi- 
cally incapable of realizing the import of the property 
settlement; (2) that the decree and property settlement 
was secured through fraud, deceit, and duress; and (3) 
that the defendant at no time intended to carry out the 
terms of the decree as to custody and support of the 
children. 

A hearing was had. On March 3, 1955, the court ren- 
dered its decree setting aside the decree of July 28, 
1954. 

We find no sufficient evidence in the record that sus- 
tains the third ground above set out. 

We determine one question presented preliminary to a 
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recital of the material evidence taken on the hearing | 
to set aside the decree. Plaintiff testified as to what 
her lawyer advised her and did not advise her during 
the divorce proceedings. Defendant called the lawyer 
as a witness. He raised the question of privilege and 
plaintiff refused to waive it. The lawyer was not per- 
mitted to testify. Defendant claims the plaintiff had 
waived the privilege by her testimony, and assigns error 
here in that regard. There was no motion for a new 
trial. 

The rule is: “In an equity case appealed to this court, 
if it is desired to review alleged erroneous rulings of 
the trial court as to the reception of evidence, a motion - 


. for a new trial must be filed and overruled in the dis- 


trict. court.” Nemetz v. Nemetz, 147 Neb. 187, 22 N. 
W. 2d 619. See, also, Molezyk v. Molezyk, 154 Neb. 163; 
47 N. W. 2d 405; Rush v. Heinisch, 157 Neb. 545, 60 N. 
W. 2d 608. The rule is applicable to this proceeding 
and prevents consideration of the alleged error here. 

Although there is no direct evidence to that effect, 
it is fairly inferable from the record that the property, 
admittedly held in joint ownership by the parties, was 
accumulated during the marriage relationship. 

It appears that in April 1952 on information signed 
by the defendant, the plaintiff was confined to a hos- 
pital as one “mentally ill.” The specific nature of the 
illness and the duration of the confinement is not shown. 

As above recited, it also appears that during the pen- 
dency of this proceeding on information filed by de- 
fendant alleging that plaintiff was “mentally ill,” she 
was, on May 5, 1954, again confined in the Douglas 
County Hospital. The specific nature of the illness is 
not shown. She was discharged on May 20, 1954. 

Defendant was asked at the hearing if he had advised 
the court of the latter commitment at the trial of the 
divorce action and he stated he did not remember. 

Shortly after plaintiff was released from the hos- 
pital, defendant had several visits with her about a 
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property settlement. The decree recites that it was en- 
tered into on July 16, 1954. The property settlement 
is not in evidence. The evidence of the parties is that 
plaintiff was to receive $500 and the “furniture.” She 
was paid the $500 in two installments, the last being 
paid October 29, 1954. She sold the furniture to the 
defendant for $100. Plaintiff received from the settle- 
ment a total of $600. 

One piece of real estate was sold for $2,800, and from 
that source plaintiff was paid $475 of the $500 she was 
to receive, defendant’s evidence being that prior thereto 
he had paid plaintiff $25. The value of the other prop- 
erty is not shown, but it obviously had a substantial 
value. Plaintiff testified that defendant told her he 
would have her put back in thé hospital if she did not 
sign. She testified that she signed because of fear that 
if she did not, she would be again committed to the 
hospital. Defendant denied making this statement. 

We cannot determine from this record the fact of 
mental illness. The important consideration is the fact 
of commitment. Defendant had twice demonstrated an 
ability to secure that sort of an order. 

Four days before this property settlement was en- 
tered into, defendant filed his answer and cross-peti- 
tion. Twelve days later the cause went to trial on de- 
fendant’s cross-petition without answer or other plead- 
ing of the plaintiff. Plaintiff was not informed that the 
trial was to be had, although it is obvious that shortly 
thereafter she knew about the trial and decree. 

This court has followed a markedly liberal attitude 
toward applications for vacation or modification of di- 
vorce decrees which is peculiar to this class of judg- 
ments. See Shinn v. Shinn, 148 Neb. 832, 29 N. W. 2d 
629, 174 A. L. R. 510. 

It is patent that when defendant secured this prop- 
erty settlement he lost no time in securing a decree. 

In Pittman v. Pittman, 148 Neb. 864, 29 N. W. 2d 790, 
we had a property settlement that we held was in- 
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equitable and unfair “By the standards established by 
the precedents of this court * * *.” So this one appears 
to be on this record. We there held: “A contract be- 
tween husband and wife, made after and in consequence 
of severance of the marital relation and permanent 
separation, and providing for a division of property, 
_ and containing mutual releases of rights and obligations 
relative thereto, will be respected by the courts as pre- 
sumably fair and valid, and a just and equitable ad- 
justment of the matters of which it treats. But the 
courts will scrutinize such transactions closely, without 
too much regard for formal rules of pleading and pro- 
cedure, and see to it that no unconscionable advantage is 
taken through fraud or intimidation, or by reason of 
ignorance, passion, or improvidence.” 

Section 42-340, R. R. S. 1943, provides that where no 
appeal has been instituted the court may at any time 
within 6 months vacate or modify its decree. 

We have held: “If a motion to set aside or modify 
a decree of divorce is made pursuant to statute, the 
court may in the exercise of a sound discretion grant it 
and vacate or modify the decree. * * * 

“In order that it may be said that the court exercised 
a sound judicial discretion in vacating or modifying a 
decree of divorce, good reason therefor must be shown 
and it must also be shown that such action would not 
produce an unconscionable result.” Roberts v. Roberts, 
157 Neb. 163, 59 N. W. 2d 175. 

Defendant suggests here that relief should be denied 
the plaintiff because she did not offer to do equity by 
offering to return and tendering into court the $500 
which she received. We see no merit in that conten- 
tion. As this record stands, she received $475 out of 
the $2,800 sale price of jointly-owned property. She 
received only a part of that which, on this record, was 
admittedly hers were it not for the property settlement 
and the decree. See Leeker v. Leeker, 23 Ariz. 170, 
202 P. 397. 
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On this record it cannot be said that the trial court 
did not exercise a sound judicial discretion when it 
entered the order vacating and setting aside the decree. 

The order of the trial court is affirmed. 

AFFIRMED. 


In RE APPLICATION OF ABLER TRANSFER, INC. 
ABLER TRANSFER, INC., ET AL., APPELLANTS, V. ROYAL Lyon, 


DOING BUSINESS AS LYON TRANSFER, ET AL., APPELLEES. 
73 N. W. 2d 667 


Filed December 9, 1955. No. 33812. 


1. Public Service Commissions: Appeal and Error. On an appeal 
to the Supreme Court from an order of the Nebraska State 
Railway Commission, administrative and legislative in nature, 
the only questions to be determined are whether the Nebraska 
State Railway Commission acted within the scope of its author- 
ity and if the order complained of is reasonable and not arbi- 
trarily made. 

Unless an order of the Nebraska State Rail- 
way Commission is shown to be unreasonable or arbitrary, this 
court is not authorized to interfere with the power of the Nebras- 
ka State Railway Commission to regulate common carriers. 

8. Public Service Commissions: Motor Carriers. Section , 75-238, 
R. R. S. 1943, must be considered a special statutory provision 
with regard to a particular subject and, as such, controls the 
general provisions with regard to such subject. The Nebraska 
State Railway Commission, in order to revoke, change, or sus- 
pend a certificate of public convenience and necessity, must 
proceed in accordance with the provisions thereof. 

The term “willful failure,’? as used in section 

75-288, R. R. S. 1948, is such behavior through acts of commis- 

sion or omission which justifies a belief that there was an intent 

entering into and characterizing the failure complained of. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed in part and reversed in part. 


Bernard A. Ptak, for appellants. 
J. Max Harding and Raymond P. Medlin, for appellees. 
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Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


WENKE, J. 

This is an appeal from the Nebraska State Railway 
Commission which will hereinafter be referred to as the 
commission. Abler Transfer, Inc., of Pierce, Nebraska, 
filed an application with the commission on September 
21, 1953, No. M-10315, seeking approval by the commis- 
sion of the acquisition by it of the operating rights and 
authority issued to and then held by Walter Abler, doing 
business as Abler Transfer, Pierce, Nebraska, in appli- 
cation No. M-1003 and supplement No. 1 thereto. We 
shall hereinafter refer to Walter Abler, doing business as 
Abler Transfer, as Abler. 


On October 16, 1953, the commission entered an order 
in application No. M-1003 and supplement No. 1 against 
Abler, as respondent, to show cause, if any there be, 
why his certificate of public convenience and necessity 
should not be suspended, changed, or revoked, in whole 
or in part, for willful failure to comply with the provi- 
sions of the Nebraska Motor Carrier Act, sections 75- 
222 to: 75-250, R. R. S. 1943, as amended; the orders, 
rules, and regulations of the commission promulgated 
thereunder; the terms, conditions, and limitations of said 
certificate; and specifically for cessation of operations 
and discontinuance of service contrary to General Order 
No. 81, § (9) (a). 

In view of the foregoing the proceedings had related 
to and concerned itself with both the application filed 
by Abler Transfer, Inc., seeking approval of the acquisi- 
tion of the operating rights and authority that had been 
previously issued to Abler and the order issued by the 
commission against Abler to show cause why his cer- 
tificate should not be suspended, changed, or revoked, 
in whole or in part, for the reasons therein set forth. 

‘The commission sustained in part its order to show 
cause for willful failure of the certificate holder Abler to 
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comply with the provisions of sections 75-222 to 75-250, 
R. R. S. 1943, and the orders, rules, and regulations of 
the commission promulgated thereunder. It thereupon 
revoked in part and changed in part the operating au- 
thority of Abler and, as changed, authorized the Abler 
Transfer, Inc., to acquire such rights. It thereupon con- 
solidated the authority, as clarified, in one certificate 
and authorized its issuance to Abler Transfer, Inc., the 
certificates previously issued to Abler having been re- 
voked and cancelled. 

Abler and Abler Transfer, Inc., filed a joint motion 
for rehearing and have perfected this appeal from the 
overruling thereof. 

This appeal concerns itself entirely with the change 
made by the commission in the “Irregular Route Opera- 
tions” contained in No. M-1003 and the restrictions placed 
thereon. 

Abler appears to have been a pioneer in the trucking 
business and was so engaged long prior to April 1, 1936. 
With the passage by the 1937 Legislature of the Motor 
Carrier Act, Laws 1937, c. 142, p. 526, Abler applied for 
and on December 30, 1937, was issued his so-called 
“srandfather”’ rights under the act. See Laws 1937, c. 
142,§ 7, p.531. These rights included regular and irregu- 
lar route operations. As evidenced by certificate No. 
985, issued in application No. M-1003, the “Irregular 
Route Operations” were described as follows: “From 
towns in the vicinity of his regular routes to. and from 
Omaha, Norfolk, Pierce, points on the regular routes and 
points within a 50-mile radius from Pierce, and occa- 
sionally to and from O’Neill, Creighton, Bloomfield, 
Wausa, Crofton, Neligh and other points within a 140- 
mile radius of Pierce, Nebraska. Also occasionally to 
and from all parts of the state.” 

These operations the commission changed to: “Be- 
tween points and places within a 50-mile radius of Pierce, 
Nebraska, and between points and places within said 
radial area on the one hand, and, on the other hand, 
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points and places within the State of Nebraska, over 
irregular routes.” 

It then placed a further restriction thereon as follows: 
“Tacking or combining of the regular and irregular 
route portions of the instant certificate prohibited.” 

No question is raised on this appeal in regard to the 
commission’s revoking part of the regular route author- 
ity held by Abler, nor the limitation placed on the type 
of services authorized by excluding therefrom authority 
to transport commodities requiring the use of special 
equipment other than refrigeration. The reason for not 
doing so is apparent as the record fully supports the 
commission’s action in this respect. 

Abler Transfer, Inc., is a corporation organized by 
Abler and three of his sons, Leonard, Mark, and Paul. 
It was organized for the purpose of taking over the truck- 
ing business of Abler, apparently due to Abler’s failing 
health, 

“Courts should review or interfere with administra- 
tive and legislative action of the railway commission 
only so far as is necessary to keep it within its juris- 
diction and protect legal and constitutional rights.” Furs- 
tenberg v. Omaha & C. B. St. Ry. Co., 132 Neb. 562, 272 
N. W. 756. 

“On an appeal to the Supreme Court:from an order 
of the Nebraska State Railway Commission administra- 
tive or legislative in nature, the only questions to be 
determined are whether the Nebraska State Railway 
Commission acted within the scope of its authority and if 
the order complained of is reasonable and not arbitrar- 
ily made.” In re Application of Neylon, 151 Neb. 587, 
38 N. W. 2d 552. See, also, Furstenberg v. Omaha & 
C. B. St. Ry. Co., supra; Moritz v. State Railway Commis- 
sion, 147 Neb. 400, 23 N. W. 2d 545; Nebraska State 
Railway Commission v. Service Oil Co., 157 Neb. 712, 61 
N. W. 2d 381; Effenberger v. Marconnit, 135 Neb. 558, 
283 N. W. 223; In re Application of Petersen & Petersen, 
Inc., 153 Neb. 517, 45 N. W. 2d 465. 
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“Unless an order of the railway commission is shown 
to be unreasonable or arbitrary, this court is not author- 
ised to interfere with the power of the commission to 
regulate common carriers.” In re Application of Resler, 
154 Neb. 624, 48 N. W. 2d 718. 

In Kassebaum v. Nebraska State Railway Commission, 
142 Neb. 645, 7 N. W. 2d 464, a similar or comparable 
irregular route operation was involved as the following 
in Abler’s certificate: “From towns in the vicinity of 
his regular routes to and from Omaha, Norfolk, Pierce, 
points on the regular routes and points within q 50-mile 
radius from Pierce, * * *,.” Therein we said of such 
authority: ‘“Kassebaum’s certificate is broader in its 
authority than a certificate limited to named routes, 
fixed termini and intermediate and off route points.” 
Then we went on to say: “The fact that his business 
has grown so as to require more frequent and somewhat 
regular trips cannot be the basis of construing his cer- 
tificate so as to deny him the right to carry within that 
territory all of the authorized commodities tendered 
him. His certificate makes no limitation as to volume 
of business. He has been authorized to render the serv- 
ice within territorial limitations without regard to vol- 
ume of or increase of business.” Such, we think, was the 
nature of the authority granted Abler under the quoted 
part of his “Irregular Route Operation.” 

In Kassebaum v. Nebraska State Railway Commis- 
sion, supra, the court held: “* * * the legislature has 
not granted to the Commission the power to classify 
common carriers as regular or irregular route carriers, 
nor to establish a formula of ‘elements’ that determine 
to which classification a common carrier belongs, nor 
to test the operations of a carrier according to such classi- 
fication.” 

Subsequent to the release of this opinion the 1943 
Legislature granted to the commission the following au- 
thority: “(c) The commission may, from time to time, 
establish such just and reasonable classifications of 
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groups of carriers, included in the term ‘common car- 
rier’, or ‘contract carrier’, as the special nature of the 
services performed by such carrier shall require; and 
such just and reasonable rules, regulations and require- 
ments, to be observed by the carriers so classified or 
grouped, as the commission deems necessary or desir- 
able in the public interest and as are consistent with the 
provisions of this act. (d) All certificates and permits 
heretofore or hereafter issued by the commission, shall 
be construed and interpreted and the operations au- 
thorized thereunder shall be tested and determined in 
accordance with such classifications so established and 
any rule, regulation or requirement prescribed by the 
commission relating to such carriers so classified.” Laws 
1943, c. 169, § 1, p. 591, which is now part of section 
75-225, R. R. S. 1943. 

Pursuant thereto, on December 24, 1943, the com- 
mission promulgated its General Order No. 82 dealing 
with the classification of the services performed by com- 
mon and contract carriers as to regular and irregular 
routes. Subsequently, as of March 5, 1948, supplement 
No. 2 thereto was adopted and is the one herein involved. 

Although the amendments to what is now section 75- 
225, R. R. S. 1943, provided that “All certificates * * * 
heretofore * * * issued by the commission, shall be con- 
strued and interpreted, and the operations authorized 
thereunder shall be listed and determined, in accordance 
with such classifications so established and any rule, 
regulation or requirement prescribed by the commis- 
sion relating to such carriers so classified,’ we do not 
think the act, or any action taken by the commission 
thereunder, was intended to nor could it, in and of it- 
self, have the effect of suspending, changing, or re- 
voking, in whole or in part, any authority authorized 
prior to the enactment thereof. That authority the 
commission has by proceeding under and in accordance 
with the provisions of section 75-238, R. R. S. 1943, 
and may only be done for the reasons therein set forth; 
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that is, “Any such permit or certificate may, upon ap- 
plication of the holder thereof, in the discretion of the 
State Railway Commission, be revoked or may, upon 
complaint or on the commission’s own initiative, after 
notice and hearing, be suspended, changed or revoked 
in whole or in part, for willful failure to comply with 
any of the provisions of sections 75-222 to 75-250, or 
with any lawful order, rule or regulation of the com- 
mission promulgated thereunder, or with any term, 
condition or limitation of such permit or certificate.” 
§ 75-238, R. R. S. 1943. 

As stated in In re Application of Hergott, 145 Neb. 
100, 15 N. W. 2d 418: “* * * section 75-231 (now sec- 
tion 75-238, R. R. S. 1943) must be considered a special 
statutory provision with regard to a particular subject 
and, as such, controls the general provisions with re- 
gard to such subject. * * * the commission, in order to 
revoke, change or suspend a certificate of public con- 
venience and necessity, must proceed in accordance with 
the provisions of section 75-231, Comp. St. Supp. 1941, 
* * *” See, also, In re Application of Neylon, supra. 

“By statute, willfulness is one of the essential facts 
to be determined by the commission before it possesses 
the power to revoke, in whole or in part, a certificate of 
public convenience and necessity.” In re Application 
of Hergott, supra. : 

“The term ‘willful failure,’ as used in section 75-238, 
R. S. 1943, is such behavior through acts of commission 
or omission which justifies a belief that there was an in- 
tent entering into and characterizing the failure com- 
plained of.” Union Transfer Co. v. Bee Line Motor 
Freight, 150 Neb. 280, 34 N. W. 2d 363. See, also, 
Nebraska State Railway Commission v. Service Oil Co., 
supra. 

The record establishes that Abler at all times fully 
responded to all demands by the public for services un- 
der and pursuant to his irregular route authority and 
had sufficient equipment to enable him to do so. We 
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think that under the factual situation established it 
was unreasonable for the commission to change his 
“Irregular Route Operation” authority and that it should 
be restored. 

In considering certain language used in Nebraska 
State Railway Commission v. Service Oil Co., supra, it 
should be remembered that the question here involved 
was not therein ruled on nor was it necessary to do so 
in order to determine the issues therein presented. 

Was the restriction placed on Abler’s “Irregular Route 
Operations” arbitrary or unreasonable? The evidence 
shows that as his business in certain areas increased he 
established routes out of Norfolk and Neligh which in- 
cluded points on his authorized regular routes and points 
in his irregular route territory and peddled to these 
towns on a regular daily schedule and advertised to 
that effect. Section 75-231, R. R. S. 1943, provides in 
part: “There shall, at the time of issuance, and from 
time to tirne thereafter, be attached to the exercise of 
the privileges granted by the certificate such reasonable 
terms, conditions and limitations as the public conven- 
ience and necessity may from time to time require, in- 
cluding terms, conditions and limitations as to the ex- 
tension of the route or routes of the carrier, and such 
terms and conditions as are necessary to carry out, 
with respect to the operations of the carrier, the re- 
quirements established by the commission.” As stated 
in In re Application of Neylon, supra: “It is, of course, 
true that the commission shall exercise the powers and 
perform the duties imposed upon it and shall have 
power to make all needful rules and regulations for the 
administration thereof.” See, also; Art. IV, § 20, Con- 
stitution of Nebraska; State ex rel. State Railway Com- 
mission v. Ramsey, 151 Neb. 333, 37 N. W. 2d 502. It 
was entirely within the commission’s authority in regu- 
lating and administering the authority it had granted 
to keep these two services separate, although issued in 
one certificate. We find nothing arbitrary or unreason- 
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able in its doing so. Whenever, in the normal de- 
velopment and growth of its irregular route operations, 
the movement of traffic between particular points be- 
comes so constant in point of time and of such volume 
as to suggest a public need for regular route service be- 
tween such points the act provides a means by which 
appropriate authority for such operations may be ob- 
tained and the regular route authority extended. 

It is suggested this restriction will place Abler Trans- 
fer, Inc., at an economic disadvantage because it will 
result in additional operating costs. In support of this 
contention are cited the provisions of section 75-222, 
R. R. S. 1943, and what we said in Kassebaum v. Ne- 
braska State Railway Commission, supra, in regard 
thereto. Therein we said: ‘The act recites a policy 
‘to regulate transportation by motor carriers * * * in 
such manner as to recognize and preserve the inherent 
advantages of, and foster sound economic conditions in, 
such transportation and among such carriers in the 
public interest; promote adequate, economical and ef- 
ficient service * * * develop and preserve a highway 
transportation system properly adapted to the needs of 
the commerce of Nebraska.’ Section 75-222, supra.” But 
this refers to the policy of transportation by motor car- 
riers generally and not necessarily to individuals. For 
the commission to permit Abler to continue to operate 
as he has been doing couldeseriously affect other car- 
riers who are serving towns within a 50-mile radius of 
Pierce on a regular route basis. 

In view of the foregoing we reverse that part of the 
commission’s order which changed the irregular route 
operations originally granted Abler but otherwise ap- 
prove the commission’s order. 

AFFIRMED IN PART AND REVERSED IN PART. 
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Statutes. The petition on which this case was tried describes an. 
employment agency as such agency is defined by sections 48-501 
and 48-502, R. R. S. 1948. 

Penal statutes are inelastic and must be strictly con- 
strued, and may not be extended by implication. 

Injunction. Injunction may be properly used for the protection 
of public rights, property, or welfare. 

Statutes. The maintenance of an employment agency as de- 
fined by sections 48-501 and 48-502, R. R. S. 1948, has a relation 
to the public welfare. 

Appeal and Error, Where, on appeal in equity from a judg- 
ment of the district court, the record contains no bill of excep- 
tions and the pleadings are sufficient to support the judgment, 
it will be affirmed. 

Where a bill of exceptions has been quashed, no question 
will be considered the determination of which necessarily involves 
an examination of the evidence adduced in the trial court, and 
in such a situation, if the pleadings are sufficient to support the 
judgment, it will be affirmed. 

~ By the terms of section 25-1140.01, R. R. S. 1943, a 
party appealing from a judgment of the district court may elect 
to come to this court on a bill of exceptions containing less than 
all of the evidence adduced at the trial. If, however, he does 
so elect he must within 3 days after notice of appeal serve 
notice upon the adverse party or his attorney of record and 
file with the clerk of the district court (1) a designation of the 
witnesses whose testimony he deems essential, (2) a designation 
of the exhibits and such trial proceedings as he desires to have 
included, and (3) a statement of the errors he intends to rely 
upon for reversal or modification of the judgment or final order 
from which the appeal is taken. 

The same statute grants to the opposing party the right 
within 7 days thereafter to request additions and to have such 
requested additions made a part of the bill of exceptions. 

The statute provides for service of the notice within 3 
days after notice of appeal upon the adverse party or his at- 
torney of record but does not prescribe any method of service. 
Process: Evidence. Where a statute requires service upon a 
designated person or persons and no method of service is pre- 
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scribed, and the question of whether or not service has been 

had comes into dispute, the burden devolves upon the party mak- 

ing the service to make due proof thereof. 

As against clear and unequivocal evidence that 
notice was not received proof that notice was placed in the mail 
addressed to the party to be served may not be accepted as due 
proof of service. 

12. Appeal and Error. The filing of a motion to quash a bill of 
exceptions in this court is proper procedure whereby to present 
the question of whether or not there has been compliance with 
the requirements necessary to obtain and. settle a bill of 
exceptions. 

Where a party at the earliest opportunity objects to 

the propriety of a bill of exceptions as to a matter involving the 

deprivation of a substantial right and he continues at all times 
to urge his objection, he may not ordinarily be said to have 
waived it. 


11. 


13. 


AppEAL from the district court for Douglas County: 
Patrick W. Lyncn, Jupce. Motion to quash sustained. 
Affirmed. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for appellant. 


Edmund R. Sturek, for appellee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


YEAGER, J. 


This is an action in equity instituted by the State of 
Nebraska on relation of James L. Weasmer, Commis- 
sioner of Labor, relator and appellant, against Man- 
power of Omaha, Inc., a corporation, respondent and 
appellee, the purpose of which was to enjoin the re- 
spondent from operating an employment agency with- 
out compliance with the statutes requiring employment 
agencies to obtain a license to operate such an agency. 

The action was tried to the court at the conclusion 
of which a decree was rendered in favor of the respon- 
dent and against the relator in which decree it was 
found that the respondent was not an employment agency 
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within the purview of the Nebraska statutes. From this 
‘decree the relator has appealed. The only substan- 
tial question raised by the assignments of error is that 
of whether or not the respondent is an employment 
_agency within the meaning of the statutes and the facts 
as they appeared on the trial. 

Section 48-501, R. R. S. 1943, defines employment 
agency. The section in this respect, to the extent neces- 
sary to quote it here, is as follows: “The term ‘employ- 
ment agency,’ means and includes the business of con- 
ducting, as owner, agent, manager, contractor, subcon- 
tractor or in any other capacity, an intelligence office, 
domestic atid commercial employment agency, theatri- 
cal employment agency, bonding and reference bureau, 
shipping agency, teachers’ employment agency, general 
employment bureau or any other agency or office for the 
purpose of procuring or attempting to procure help or 
employment or engagements, or for the registration of 
persons seeking such help, employment or engagement, 
or for giving information as to where and of whom such 
help, employment or engagement may be procured, 
where a fee or other valuable consideration is exacted, 
or attempted to be collected, directly or indirectly, for 
such services, whether such business is conducted in a 
building or on the street or elsewhere.” 

The section defines fee as follows: “The term ‘fee’ 
means and includes any money or other valuable con- 
sideration paid or promised to be paid for services ren- 
dered or to be rendered by any person conducting an 
employment agency of any kind under the provisions 
of said sections. Such term includes any excess of 
money received by any such person, over what has been 
paid out by him for the transportation, transfer of 
baggage or board and lodging for any applicant for 
employment. Such term also includes the difference 
between the amount of money received by any such 
person who furnishes employees and the amount paid 
by him to such employee.” 
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Section 48-502, R. R. S. 1943, provides: “Any per- 
son, firm or corporation who for hire or with a view 
to profit shall undertake to secure employment or help 
or through the medium of cards, circulars, pamphlets 
of any nature whatsoever, or through the display of a 
sign or bulletin offer to secure employment or help 
or give information as to where employment or help 
shall be secured, shall be deemed a private employ- 
ment agency and shall be subject to the provisions of 
sections 48-501 to 48-514.” 

It is obvious from a reading of these sections that 
section 48-502, R. R. S. 1943, is cumulative of section 
48-501, R. R. S. 1943, in that it includes within the defini- 
tion of employment agency the procurement of help 
for an employer as distinguished from procurement of 
employment for an employee. It also subjects em- 
ployment agencies to all of the provisions of article 5, 
chapter 48, of the Nebraska statutes. 

Section 48-503, R. R. S. 1943, provides: “No person, 
firm or corporation in this state shall open, operate or 
maintain a private employment agency for hire or for 
help without first obtaining a license for the same from 
the Commissioner of Labor, * * *.” 

Coupled with allegations of fact which are not in 
dispute the petition of the relator alleges the following 
facts upon which it relies to have the respondent de- 
clared an employment agency and to have it enjoined 
from operating as such without the procurement of a 
license required by section 48-503, R. R. S. 1943:. 

“3. That the respondent, Manpower of Omaha, Inc., 
is * * * engaged in the maintenance and operation of 
an employment agency * * * without * * * first pro- 
curing or taking out therefor * * * a license as re- 
quired by said laws. 

“4, That respondent’s business office is open to the 
public and the public is invited to avail themselves of 
the services offered by the respondent; that respondent 
interviews and lists in its files, without charge for regis- 
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tration, persons who come to it seeking part-time or 
temporary work; that other business organizations or 
persons interested in procuring such help notify re- 
spondent of their needs and respondent selects from its 
files a person deemed qualified to fulfill the request and 
dispatches him or her to the requesting organization or 
other person; that the requesting organization reports 
the actual hours that the worker dispatched has labored 
and respondent then bills the requesting organization 
at an hourly rate which is determined in advance ac- 
cording to the type of work requested or performed; 
that the hourly amount billed the requesting organiza- 
tion is greater than the hourly amount which is then 
paid to the person dispatched; that respondent keeps 
all records on the persons it dispatches, withholds social 
security and withholding taxes, maintains workmen’s 
compensation insurance, liability insurance and fidelity 
bonds.” 

To the extent necessary to set forth its contents here 
the answer denies that the respondent has ever engaged 
in the maintenance or operation of an employment 
agency or that it has violated any valid, constitutional, 
or enforceable statute of the State of Nebraska. And 
further the answer contains a general denial. 

No theory of unconstitutionality of the statutory pro- 
visions in question is urged here hence that phase of the 
answer may be disregarded. 

Also no theory of invalidity of statute on other grounds 
is presented. The respondent asserted in its brief that 
the provisions to which the petition relates are penal 
in character and must be strictly construed, and that 
being thus construed it must be said that the respondent 
was guilty of no violation of the statutes. 

As contended by respondent penal statutes are in- 
elastic and must be strictly construed, and may not be 
extended by implication. See, Macomber v. State, 137 
Neb. 882, 291 N. W. 674; State v. Chicago & N. W. Ry. 
Co., 147 Neb. 970, 25 N. W. 2d 824. 
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It however can have no controlling significance in a 
situation such as is presented here where under the 
terms of the pleading the effort is to declare the statute 
invalid but in truth the effort is to seek to have an ad- 
judication that the respondent is not amenable to a 
valid act. 

The purpose in pointing this out here is not to say 
that this rule may not have application to appropriate 
issues in a case but to make clear upon what issue this 
case was actually submitted by the pleadings to the 
district court and on which it comes to this court. : 

In actuality the case was presented to the district 
court upon the issue tendered by the relator in its peti- 
tion, the significant part of which is quoted herein, and 
the general denial of the respondent. 

Evidence was adduced by the parties and thereafter on 
that evidence and the law the district court, as already 
indicated, adjudicated the issue in favor of the respond- 
ent. In particular the adjudication was a dismissal of 
the petition. 

The case therefore comes here for review on the rec- 
ord made in the district court and authentically and 
authoritatively brought to this court. 

Having examined the allegations of fact in the petition 
filed in the district court and the statutes in question 
it is our opinion that on strict construction of the stat- 
utes or otherwise, if the allegations of the petition were 
sustained by evidence sufficient in degree to support 
a decree, that the decree of the district court was 
erroneous. , 

It appears that the acts charged against the respond- 
ent were violative of the clear, specific, and unambig- 
uous language of both sections 48-501 and 48-502, R. 
R. S. 1943. To demonstrate this it becomes necessary 
only to repeat by abstraction from section 48-501, R. R. 
S. 1943, language which accurately describes the charge 
against the respondent as follows: “The term ‘employ- 
ment agency,’ means and includes the business of con- 
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ducting * * * any * * * agency * * * for the purpose of 
procuring * * * help or employment or engagements, 
or for the registration of persons seeking such help 
* * * where a fee or other valuable consideration is 
exacted, or attempted to be collected, directly or in- 
directly, for such services * * *, Such term (fee) also 
includes the difference between the amount of money 
received by any such person who furnishes employees 
and the amount paid by him to such employee.” 

Obviously this language covers the activities described 
in the petition. Even if there could be any doubt about 
this in the language preceding the last sentence, none 
could remain after reading this sentence. It points to 
the kind of acts described. If there could still be any 
doubt about this it is dispelled by section 48-502, R. 
R. S. 1943. This section aptly describes the functions the 
respondent was engaged in as declared by the petition. 
The petition declares that the respondent was a cor- 
poration which undertook for hire or with a view to 
profit to secure for others employment or help. This 
activity the section describes as a private employment 
agency. 

It appears that injunction is a proper remedy for the 
correction of conditions such as were complained of by 
the relator in the petition. In State v. Chicago & N. W. 
Ry. Co., supra, it was said: “Injunction is properly used 
for the protection of public rights, property, or welfare, 
whether or not such acts violate a penalty statute and 
whether or not they constitute a nuisance.” See, also, 
State v. Pacific Express Co., 80 Neb. 823, 115 N. W. 619, 
18 L. R. A. N. S. 664; State ex rel. Sorensen v. Ak-Sar- 
Ben Exposition Co., 118 Neb. 851, 226 N. W. 705, 121 
Neb. 248, 236 N. W. 736. 

In determining whether or not the pleaded cause of 
action has been sustained reference of course must be 
had to the evidence adduced at the trial and coming to 
this court in an authentic bill of exceptions. 

This court has said: ‘Where, on appeal in equity 
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from a judgment of the district court, the record con- 
tains no bill of exceptions and the pleadings are suffi- 
cient to support the judgment it will be affirmed.” Bed- 
nar v. Bednar, 146 Neb. 726, 21 N. W. 2d 438. See, also, 
Palmer v. Capitol Life Ins. Co., 157 Neb. 760, 61 N. W. 
2d 396. 

This court has also said: ‘Where the record contains 
no authentic bill of exceptions or the bill of exceptions 
has been quashed, no question will be considered, the 
determination of which necessarily involves an exam- 
ination of the evidence adduced in the trial court, and in 
such a situation, if the pleadings are sufficient to support 
the judgment, it will be affirmed.” Dryden & Jensen 
v. Mach, 150 Neb. 629, 35 N. W. 2d 497. See, also, Ad- 
kisson v. Gamble, 143 Neb. 417, 9 N. W. 2d 711; Ratay 
v. Wylie, 147 Neb. 201, 22 N. W. 2d 622; Benson v. Gen- 
eral Implement Corp., 151 Neb. 234, 37 N. W. 2d 223; 
Horn v. Gooch Feed Mill Co., 157 Neb. 125, 58 N. W. 
2d 626. 

After this case was appealed and the purported bill 
of exceptions was settled by the trial judge the respond- 
ent filed a motion to quash it on the ground that it was 
not prepared and presented in such manner as to give it 
validity under statutory requirements. The motion is 
in terms to strike and expunge the bill from the files 
and records of the appeal. 

This motion has been presented but not ruled upon. 
It therefore must be disposed of before the determina- 
tion is made upon the issues tried in the district court. 

By statute (section 25-1140.01, R. R. S. 1943) a party 
appealing may request that all of the evidence shall be 
contained in a bill of exceptions. The concern here 
however is not with this provision. In the alternative 
he may request that the bill of exceptions include less 
than all of the evidence. If he requests less than all 
he is required within 3 days after filing notice of appeal 
to serve notice upon the adverse party or his attorney of 
record and file with the clerk of the district court (1) a 
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designation of the witnesses whose testimony he deems 
essential, (2) a designation of the exhibits and such trial 
proceedings as he desires to have included, and (3) a 
statement of the errors he intends to rely upon for re- 
versal or modification of the judgment or final order 
from which the appeal is taken. 

The basis of the motion to quash is that the statu- 
tory notice was not served upon the respondent or its 
attorney of record. 

The filing of a motion to quash a bill of exceptions in 
this court is proper procedure whereby to present the 
question of whether or not there has been compliance 
with the requirements necessary to obtain and settle a 
bill of exceptions. Greenwood v. Craig, 27 Neb. 669, 
43 N. W. 427; Phoenix Ins. Co. v. Readinger, 28 Neb. 
587, 44 N. W. 864; Scotts Bluff County v. McHenry, 128 
Neb. 613, 259 N. W. 754. In Scotts Bluff County v. 
McHenry, supra, this question was not directly consid- 
ered but the motion to quash was disposed of on its 
merits. 

With regard to the question of whether or not the 
notice of request for partial bill of exceptions was served 
within 3 days the transcript contains the following: 
Notice of appeal was filed March 11, 1955. On March - 
18, 1955, the attorney representing the relator filed his 
affidavit in which he stated that he served his request 
for a partial bill of exceptions upon the attorney for re- 
spondent by placing a true copy of it in the United States 
mail in registered form on March 12, 1955. A partial 
bill of exceptions was prepared and submitted to the 
attorney for respondent on May 19, 1955. It was re- 
turned on May 26, 1955. The respondent substantially 
objected to it on the ground that it was a partial in- 
stead of a complete bill of exceptions. The bill was 
settled by the trial judge as a partial bill of exceptions 
on June 3, 1955. On October 27, 1955, the respondent 
filed its motion to quash. 

The motion to quash was in substance and to the ex- 
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tent pertinent here based on the grounds that the bill 
of exceptions is not complete and thus could not afford 
respondent a fair and just opportunity to present its 
case to the Supreme Court, and that notice of the inten- 
tion to procure a partial bill of exceptions was never 
served upon respondent or its attorney. 

This motion is supported by the affidavit of the attor- 
ney for the respondent. In addition it is stated in the 
affidavit that the first notice the respondent or its at- 
torney had of the request for a partial bill of exceptions 
was on or about May 18, 1955, the time when the bill 
was served. 

It is observable that while the statute provides that 
notice shall be served it contains no provision as to man- 
ner or method of service beyond the requirement that 
it shall be served “upon the adverse party or his attor- 
ney of record.” As is made apparent by the affidavit 
of the attorney for the relator the method employed in 
this instance was by registered mail. 

No objection has been made that service was made 
by mail. The objection is that there was no service of 
the notice. Strictly speaking then we are called upon 
to determine whether or not there has been service. 
In turn this determination must depend upon the ques- 
tion of whether or not there is satisfactory and sufficient 
proof of service. 

The decisions of some of the jurisdictions adhere to 
the rule that where service of notice is required and no 
method of service is prescribed the service must be made 
personally. Calkin v. Roberts Park Fire Protection Dist., 
398 Ill. 374, 76 N. E. 2d 43; James v. Hutchinson (Mo. 
App.), 211 S. W. 2d 507; State v. Stokes, 55 Idaho 51, 37 
P. 2d 404; Lock Joint Tube Co. v. Citizens Trust & Sav. 
Bank, 218 Ind. 162, 31 N. E. 2d 989. 

In other jurisdictions it has been held that under such 
circumstances the only necessity is that the party to be 
served shall actually receive the notice and that the 
method is unimportant. Brost v. Whitall-Tatum Co., 
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89 N. J. Law 531, 99 A. 315, L. R. A. 1917D 71; Smirl v. 
Globe Laboratories, Inc., 144 Tex. 41, 188 S. W. 2d 676; 
North v. Kinney, 231 Iowa 951, 2 N. W. 2d 407; Bailey 
Lumber Co. v. General Construction Co., 101 W. Va. 
967, 133 S. E. 135. 

A condition of both rules however is that ths party 
making the service must be in a position to make due 
proof that service was actually had upon the party re- 
quired to be served. 

Assuming but not deciding that service of notice may 
be made under this statute by registered mail, in the 
absence of evidence to the contrary, it is to be presumed 
that the notice was received by the attorney for the re- 
spondent. See 31 C.J. S., Evidence, § 136a, p. 777. This 
is a rule which is generally accepted. 

The presumption however is only prima facie and 
may be rebutted. And in case of denial of receipt of 
notice the question of delivery becomes one of fact with 
the burden upon the sender to prove receipt by the 
addressee. Bloch v. Eastern Machine Screw Corp., 281 
F. 777; Huntley v. Whittier, 105 Mass. 391, 7 Am. R. 
536; National Union Fire Ins. Co. v. Owens, 14 Tenn. 
App. 556; National Aid Life Assn. v. Driskill (Tex. Civ. 
App.), 1388 S. W. 2d 238; 31 C. J. S., Evidence, § 136e, 
p. 785. 

Since we are not called upon to do so we do not de- 
cide upon the method whereby service of notice is to 
be made in instances wherein a statute requires notice 
but fails to provide the method. What we do decide is 
that in the light of the record presented the relator has 
failed under the rules to sustain the burden of showing 
that the required statutory notice was served upon the 
respondent. 

It has been suggested that the right to complain was 
waived by failure to raise the question earlier. This 
contention is untenable. The question was raised at the 
earliest opportunity and has been urged at all times 
since. This opportunity came after the respondent was 
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deprived of a substantial right granted by this same 
section of the statute. The respondent was entitled 
within 7 days to request additions beyond the request 
of the relator. Clearly by implication if no request 
for additions was made within 7 days such additions were 
barred. 

There have been a number of decisions of this court 
wherein it has been held for different reasons that the 
right to have a bill of exceptions quashed has been 
waived but our attention has not come to any the effect 
of which is to say that where a substantial right would be 
abridged the doctrine of waiver may be applied. In 
a case, not in point in fact, we think the rule which 
should obtain in this case is found, as follows: “The 
appearance of defendant in error was solely to insist on 
the objection to the allowance, and one does not ordi- 
narily waive a right by insisting on it.” Supreme Tent 
of the Knights of the Maccabees v. Kreig, 54 Neb. 588, 
74 N. W. 1104. 

The conclusion therefore is that the motion to quash 
the bill of exceptions should be sustained. 

In the light of the determination upon the motion to 
quash, it becomes necessary to say that the case comes 
to this court effe¢tually without a bill of exceptions. In 
consequence of this in the light of what has already been 
said herein the only inquiry is that of whether or not the 
pleadings may be said to support the judgment of the 
district court. From what has been pointed out it is 
clear that the pleadings support the judgment. The 
judgment of the district court therefore must be 
affirmed. , 

MOoTION TO QUASH SUSTAINED. . AFFIRMED. 
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VicToR JOHNSON, APPELLANT, v. EVELYN NATHAN, 


APPELLEE. 
73 N. W. 2d 398 


Filed December 9, 1955. No. 33828. 


1. Appeal and Error: Trial. The verdict of a jury based upon con- 
flicting testimony will not be disturbed unless clearly wrong. 

2. Appeal and Error. On appeal, an assertion by appellant that 
the evidence sustains an assignment of error may be disregarded, 
where no reference is made in his brief to the pages or to the 
places in the record where such evidence may be found. 

8. Trial: Juries. It will not be presumed that passion and pre- 
judice influenced the action of jurors, but it must be affirma- 
tively shown before a verdict will be disturbed. 

4, Trial. The giving of a cautionary instruction generally rests 
within the judicial discretion of the trial court. 

It is the duty of the court to submit to the jury under 
appropriate instructions all issues presented by the pleadings 
and supported by evidence. 

6. Trial: Appeal and Error. Instructions must be considered and 
construed together, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer requests for in- 
structions that will supply the omission, and, unless this is done, 
the judgment will not ordinarily be reversed for such defects. 

7. Trial. A supplemental instruction is sufficient if it contains a 
correct statement when considered in connection with the main 
charge. 

8. Trial: Appeal and Error. A party may not complain of mis- 
conduct of counsel if, with knowledge of such misconduct, he 
does not ask for a mistrial, but consents to take the chance of a 
favorable verdict. 


APPEAL from the district court for Nance County: 
Russet, A. RoBINson, JupcE. Affirmed. 


Shrout & Brown and Brower & Brower, for appellant. 
Paul I. Manhart, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


Simmons, C. J. 
In this action plaintiff sought to recover judgment on 
three promissory notes totaling the principal sum of 
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$5,000. Defendant by answer admitted the execution 
and delivery of the notes, and pleaded payment by the 
conveyance of real estate and personal property to the 
plaintiff. Defendant further answered and alleged that 
plaintiff had agreed to return the -notes and failed to 
do so. 

Plaintiff for reply pleaded details and alleged that the 
conveyances to him by the defendant involved other 
transactions and had nothing whatever to do with the 
notes upon which he based his action. 

The cause was tried to a jury resulting in a verdict 
for the defendant. 

Plaintiff’s motion for a new trial was overruled and 
judgment was rendered on the verdict. Plaintiff ap- 
pealed. 

We affirm the judgment of the trial court. 

Plaintiffs first assignment of error is that the verdict 
should be set aside because to sustain it would result 
in a palpable injustice. Plaintiff relies on Stewart v. 
City of Lincoln, 114 Neb. 362, 207 N. W. 511, and Corr 
v. City of Omaha, 122 Neb. 323, 240 N. W. 312. Those 
cases dealt with either gross inadequacy of a verdict 
or a clearly excessive verdict. They do not apply here. 

The case was tried largely on the testimony of the 
parties. Each testified in support of the allegations of 
his or her pleadings. The jury accepted the evidence 
of the defendant. 

The rule is that the verdict of a jury based upon con- 
flicting testimony will not be disturbed unless clearly 
wrong. Pruitt v. Lincoln City Lines, 147 Neb. 204, 22 
N. W. 2d 651. 

Plaintiff does not point out neeein the evidence fails 
to support the jury’s verdict. The assignment is not 
sustained. : 

Plaintiff next contends that the verdict must be set 
aside because it is based on an inference of sympathy | 
and prejudice. He bases this on the purported fact that 
the evidence showed the defendant was a widow, resi- 
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dent of the county where trial was had, whereas he was 
a resident of a foreign state. He contends also that de- 
fendant gave the impression in her evidence of financial 
difficulties, heavy burdens, etc. which “might have” 
been sufficient to produce “involuntary sympathy” for 
the defendant, and “involuntary prejudice” for the plain- 
tiff. Plaintiff does not point out the evidence upon which 
he relies. See McCoy v. Cunningham, 141 Neb. 708, 
4 N. W. 2d 835. ; 

In Shaw v. Alexander, 94 Neb. 774, 144 N. W. 907, 
it was held: “On appeal, an assertion by appellant that 
the evidence sustains an assignment of error may be dis- 
regarded, where no reference is made in his brief to 
the pages or to the places in the record where such evi- 
dence may be found.” 

The rule is: “It will not be presumed that passion 
and prejudice influence the action of jurors, but it must 
be affirmatively shown before a verdict will be dis- 
turbed.” Dyer v. Ilg, 156 Neb. 568, 57 N. W. 2d 84. 

The assignment is not sustained. 

Plaintiff next complains about the court’s instructions 
in three particulars: 

First. In stating the pleadings, the trial court “sub- 
stantially” copied the pleadings. There is no conten- 
tion that the court did not properly instruct on the 
issues as disclosed by the evidence. The contention has 
no merit. 

Second. The trial court did not give a cautionary in- 
struction that the pleadings and allegations were :not 
to be regarded as evidence but were simply statements 
of what the parties claimed. No such instruction was 
‘ requested. 

The giving of a cautionary instruction generally rests 
within the judicial discretion of the trial court. 88 C. 
J. S., Trial, § 297(b), p. 809; 53 Am. Jur., Trial, § 610, 
p. 480. 

The rule is: “It is the duty of the court to submit 
to the jury under appropriate instructions all issues pre- 
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sented by the pleadings and supported by evidence.” 
Rice v. American Protective Health & Accident Co., 157 
Neb. 256, 59 N. W. 2d 378. 

The rule also is: “Instructions must be considered 
and construed together, and if they are not sufficiently 
specific in some respects, it is the duty of counsel to 
offer requests for instructions that will supply the omis- 
sion, and, unless this is done, the judgment will not 
ordinarily be reversed for such defects.” Plumb v. 
Burnham, 151 Neb. 129, 36 N. W. 2d 612. 

The assignment is not sustained. We do not de- 
termine whether or not such an instruction should have 
been given had it been requested. 

Third. The defendant pleaded that plaintiff had 
agreed orally to return the notes sued on to defendant 
and had failed to do so. The court so advised the jury 
in its instructions. Defendant’s testimony supported her 
allegation. 

There appears in the transcript a “question of jury” 
as follows: ‘Was it established that this Plaintiff did 
offer to return notes of $2000; $2000; & $1000 to defend- 
ant if deed were executed?” The court answered in a 
signed writing: “This question is for you to determine 
under the evidence adduced during the trial.” The mo- 
tion for new trial recites that this occurred “after the 
Jury had gone into chambers.” No other showing ap- 
pears in the record. 

Plaintiff contends that this instruction could have 
misled the jury to believe that that was the only ques- 
tion to be decided. Plaintiff cites no authority for his 
position. 

The rule is that a supplemental instruction is suffi- 
cient if it contains a correct statement when considered 
in connection with the main charge. 89 C. J.S., Trial, 
§ 477, p. 121. 

We find no merit in the plaintiffs contention. 

During the direct examination, the defendant was 
asked and testified without objection that plaintiff had 
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offered to return the notes to her “after the deed was 
given,” “Yesterday afternoon and this morning,” and 
that he then requested defendant to go to the office of 
plaintiff’s attorney. Defendant was then asked, “What 
did he say?” She answered that plaintiff said “I should 
offer him five or eight hundred dollars—.” On mo- 
tion of the plaintiff, this answer was stricken and the 
defendant was admonished by the court not to refer to 
anything that might be an offer of compromise or 
settlement. Defendant then testified that plaintiff said 
“he would return all the notes to me.” The court sus- 
tained a motion of plaintiff to strike the answer. 

Defendant was then asked if plaintiff had offered to 
return the notes “this morning,” and she replied that 
he had. She was then asked what he had said, and an- 
swered, “He said the same thing — I should go with 
him * * *” to his attorney. The answer was stricken 
on the motion of plaintiff. 

Upon that record plaintiff contends there was preju- 
dicial misconduct of defendant’s counsel which requires 
a reversal and a new trial. He relies on Ashland Land 
& Livestock Co. v. May, 59 Neb. 735, 82 N. W. 10. The 
facts and conclusion in that case do not sustain plain- 
tiff’s position. 

It will be observed that plaintiff did not ask that the 
jury be admonished, he made no reference to misconduct 
of counsel, and he did not ask for a mistrial. He pro- 
ceeded with the trial after the court had sustained his 


objections. 
In Beads v. State, 160 Neb. 538, 71 N. W. 2d 86, we 
held: “A party may not complain of misconduct of 


counsel if, with knowledge of such misconduct, he does 
not ask for a mistrial, but consents to take the chance of 
a favorable verdict.” 
The assigned error is not sustained. 
The judgment of the trial court is affirmed. 
AFFIRMED. 
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WESLEY JONES, APPELLEE, V. YANKEE HILL Brick 


MANUFACTURING COMPANY ET AL., APPELLANTS. 
73 N. W. 2d 394 


Filed December 9, 1955. No. 33861. 


Workmen’s Compensation: Appeal and Error. An appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo upon the record. 

Workmen’s Compensation. A compensable injury within the 
Workmen’s Compensation Act is one caused by an accident 
arising out of and in the course of the employment. 

An accident within the Workmen’s Compensation Act 
is an unexpected and unforeseen event happening suddenly and 
violently and producing at the time objective symptoms of 
injury. 


In order to recover, the burden of proof is upon the 
claimant in a compensation case to establish by a preponder- 
ance of the evidence that personal injury was sustained by the 
employee by an accident arising out of and in the course of 
his employment. 

. Mere exertion, which is no greater than that ordinarily 
incident to the employment, cannot of itself constitute an acci- 
dent, and if combined with preexisting disease such exertion 
produces disability, it does not constitute a compensable acci- 
dental injury. 

An award of compensation under the Workmen’s Com- 
pensation Act may not be based on possibilities, probabilities, 
or speculative evidence. 

The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence offered 
to support a claim by virtue of the law. The rule does not dis- 
pense with the necessity that claimant shall prove his right to 
compensation within the rules above set forth nor does it permit 
a court to award compensation where the requisite proof is 
lacking. 


APPEAL from the district court for Lancaster County: 
Harry ANKENY, JUDGE. Reversed and dismissed. 


Davis, Healey, Davies & Wilson and Kenneth Cobb, 


for 


appellants. 


Richard O. Johnson, for appellee. 


Heard before Smmmons, C. J., CARTER, MEssmoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 
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CHAPPELL, J. 

Plaintiff, Wesley Jones, sought in this action to re- 
cover benefits under the provisions of the workmen’s 
compensation law. Defendant Yankee Hill Brick Manu- 
facturing Company was his employer and defendant 
Employers Mutual Liability Insurance Company of Wis- 
consin was his employer’s compensation insurer. After 
a hearing by one of the judges of the workmen’s com- 
pensation court, plaintiff’s petition was dismissed upon 
the ground that plaintiff had failed to meet the burden 
of proof required by law to establish by a preponderance 
of the evidence that the condition of which he complained 
resulted from an accident as defined by section 48-151, 
R. R. S. 1943. Thereafter plaintiff filed a waiver of re- 
hearing and notice of appeal to the district court for 
Lancaster County. Therein issues were joined by 
pleadings filed by the respective parties, and trial de 
novo was had whereat evidence was adduced. There- 
after the trial court rendered a judgment which vacated 
and set aside the order of the workmen’s compensation 
court dismissing plaintiff’s petition, and found and ad- 
judged the issues generally in favor of plaintiff and. 
against defendants. The amount and duration of pay- 
ments of compensation required by the judgment we 
deem it unnecessary to set forth. 

Subsequently, defendants’ motion to vacate the judg- 
ment and for new trial was overruled and defendants 
appealed, assigning in substance that the judgment was 
not sustained by the evidence but was contrary thereto 
and contrary to law. We sustain the assignments. In 
that regard, defendants made and argued other assign- 
ments but they require no discussion in order to dispose 
of the case upon its merits. 

Well-established rules of law have application and 
are controlling here. As recently as Murray v. National 
Gypsum Co., 160 Neb. 463, 70 N. W. 2d 394, a case com- 
parable with that at bar, we reaffirmed that: “An ap- 
peal to this court in a workmen’s compensation case is 
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considered and determined de novo.” In such case we 
also held that: ‘“A compensable injury within the 
Workmen’s Compensation Act is one caused by an acci- 
dent arising out of and in the course of the employment. 

“An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event happening 
suddenly and violently and producing at the time ob- 
jective symptoms of injury. 

“An employee claiming the benefit of the Workmen’s 
Compensation Act must, to succeed, show by the greater 
weight of the evidence all the essential elements of an 
accident as that word is defined in the act. 

“An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. 

“A mere exertion, which is not greater than that ordi- 
narily incident to the employment, cannot of itself con- 
stitute an accident within the meaning of the Workmen’s 
Compensation Act.” 

Also, in Chiles v. Cudahy Packing Co., 158 Neb. 713, 
64 N. W. 2d 459, we held that: “The burden of proof is 
upon the claimant in a compensation case to establish 
by a preponderance of the evidence that personal in- 
jury was sustained by the employee by an accident 
arising out of and in the course of his employment. 

“The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence 
offered to support a claim by virtue of the law. The 
rule does not dispense with the necessity that claimant 
prove his right to compensation within the rules above 
set out, nor does it permit a court to award compensation 
where the requisite proof is lacking.” 

In Cole v. Cushman Motor Works, 159 Neb. 97, 65 N. 
W. 2d 330, we reaffirmed the foregoing rules and said, 
quoting with approval from Anderson v. Cowger, 158 
Neb. 772, 65 N. W. 2d 51: “ ‘Such facts must be proved 
by the claimant by sufficient evidence leading to the 
direct conclusion, or by a legitimate legal inference 
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therefrom, that such an accidental injury occurred and 
caused the disability. There must be shown a causal con- 
nection between the accident suffered by the claimant 
and the cause of his disability.’ ” ; 

In Tucker v. Paxton & Gallagher Co., 153 Neb. 1, 
43 N. W. 2d 522, we held that: “A plaintiff in a work- 
men’s compensation action is entitled to recover an award 
if he has shown by a preponderance of the evidence that 
he has sustained injury resulting from an accident aris- 
ing out of and in the course of his employment even if 
preexisting disability combined to produce his disability.” 

However, in Foster v. Atlas Lumber Co., 155 Neb. 
129, 50 N. W. 2d 637, a case comparable with that at 
bar, this court specifically reaffirmed that: “Mere exer- 
tion, which is not greater than that ordinarily incident to 
the employment, which combined with pre-existing dis- 
ease produces disability, does not constitute a compen- 
sable accidental injury.” 

Cases relied upon by plaintiff are generally distinguish- 
able upon the facts and applicable law. To discuss them 
more fully here would serve no purpose. 

In the light of such rules, we have examined the rec- 
ord which without dispute substantially discloses the 
following pertinent facts: Prior to June 29, 1954, plain- 
tiff had been employed by defendant Yankee Hill Brick 
Manufacturing Company for about 7 years. He was 
classified as a shader of tile and brick manufactured by 
- defendant in its plant southwest of Lincoln and adja- 
cent to Pioneer Park. Plaintiff earned about $70 per 
week measured by piece work. When bricks and tile 
came out of the kiln they had to be shaded out in vari- 
ous colors dependent upon the type of clay used in 
manufacturing them. Accordingly, a shader assorted 
the brick and tile. On June 29, 1954, about 2:30 p. m. 
plaintiff was working in kiln No. 1 while engaged in 
picking up and putting 3 by 12 by 12 inch hollow tile, 
weighing 7 or 8 pounds each, on a conveyor. It was 
one of his usual duties. In doing so he customarily bent 
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or stooped over and picked up two tile in each hand, 
then straightened up, and turning or twisting his body 
around, carried the tile about 10 feet while walking on 
loose brick, covered with sand, and deposited the tile 
‘on a conveyor. While so working he went back to get 
some more tile. Bending over, he picked them up and 
started back to the conveyor when a sudden pain shot up 
his back into his head and right arm, and he dropped 
the tile solely because of the pain. He did not slip or 
fall in any manner on the loose brick uEon which he was 
walking, or otherwise. 

While so working as a shader and performing his 
usual duties, he had to be continuously in every position, 
bending and twisting all the time, and the twisting 
referred to by plaintiff was simply turning his body in 
bending over, picking up the tile, and setting them down 
again on the conveyor. Plaintiff did not know what 
brought on his trouble, but it was caused by his work 
that day which was an ordinary day except it was hot- 
ter than usual. The work that day was the same as it 
had always been and the twisting or bending of his 
body was not different than at any other time. 

Previously, on August 7, 1953, plaintiff had a minor 
trouble and pain in his neck while shading common 
brick, but upon being treated by a chiropractor he felt 
pretty good up until June 29, 1954, when it recurred 
with more violence. 

After experiencing the pain on June 29, 1954, plain- 
tiff went outside to rest and get a drink of water, after 
which he resumed work but was bothered by pain for 
the rest of the day. The next morning, on June 30, 1954, 
he returned to work but was unable to perform it, so 
defendant’s manager and superintendent, one and the 
same person, sent him to an orthopedic physician and 
surgeon who testified for plaintiff. There plaintiff gave a 
history and received a clinical and X-ray examination. 
The substance of the history was that while plaintiff was 
at work for defendant and engaged in his normal duties 
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lifting rather heavy loads, he noticed an acute pain in 
his neck area and right shoulder while lifting a brick load. 
Plaintiff gave no history of an accident of any kind - 
either to the orthopedist or plaintiff’s employer or de- 
fendant’s insurer, although he gave statements to all 
of them. There was no competent evidence from which 
it could be concluded that an unexpected and unfore- 
seen event happening suddenly and violently caused 
plaintiff's pain and claimed disability. Rather, plain- 
tiff simply suffered a sudden pain and disability while 
performing his ordinary duties. It was the result of 
mere exertion no greater than that ordinarily incident 
to his employment. His trouble was diagnosed on June 
30, 1954, as a lordosis or slight forward curvature of 
the spine and a degenerative sclerotic change in the 
area of the fifth and sixth cervical vertebrae, a condition 
which was not of recent origin, not something that had 
been caused a day or two or a week previous to June 
29, 1954, but had been present for some months before 
plaintiff experienced the pain about which he complained 
on June 29, 1954. In that regard, the orthopedist testi- 
fied that the bending, turning, and twisting of plaintiff’s 
body and the lifting of such bricks in performing his 
ordinary duties could aggravate plaintiff's already ex- 
isting condition. He testified with reference to the 
cervical spine that plaintiff had about a 25 or 30 percent 
disability and explained that he had recommended and 
prepared a collar-like brace for plaintiff to wear in order 
to prevent any extra burden on plaintiff’s cervical spine. 
Plaintiff did no work from June 29, 1954, to Septem- 
ber 25, 1954, after which he returned to his employment 
with defendant, doing lighter work, and has since missed 
only a day or two a week. Defendants at all times 
denied any legal liability, and plaintiff brought this 
action. : 
In the light of the evidence and rules heretofore set 
forth, we conclude that plaintiff failed to meet the 
burden of proof as required by law to establish by a 
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preponderance of the: evidence that the disability of 
which he complained resulted from an accident arising 
. out of and in the course of his employment. 

Therefore, the judgment of the trial court should be 
and hereby is reversed and the cause is dismissed at 
plaintiff’s cost. 

REVERSED AND DISMISSED. 


STATE OF NEBRASKA EX REL. CLARENCE S. BECK, ATTORNEY 
GENERAL OF THE STATE OF NEBRASKA, AND THE 
DEPARTMENT OF BANKING OF THE STATE OF NEBRASKA, 
APPELLANT, Vv. ASSOCIATES DISCOUNT CORPORATION, A 

FOREIGN CORPORATION, ET AL., APPELLEES. __ 
73 N. W. 2d 673 


Filed December 10, 1955. No. 33943. 


1. Courts: Appeal and Error. This court has the inherent power 
in the exercise of its appellate jurisdiction in a proper case to 
award a temporary restraining order, to impound the subject 
of the litigation, and to appoint an interim receiver, for the 
purpose of protecting the subject matter of an appeal and pre- 
serving the statu quo of the parties in their relations thereto, 
where it is made to appear that the judgment finally rendered 
would otherwise be ineffectual and moot. 


2. Such inherent powers will not be exercised 
by the court unless it is indispensable to the protection of the 
rights of the party asking it and the means are at hand to 
fully protect the rights of adverse parties. 

3. : Where it appears necessary, in the interests 


of justice, the court may, upon a proper showing, exercise such 
inherent powers ex parte or upon its own motion, to prevent 
irreparable damage to the litigants or the public. 

4, Injunction. Whether an order is a tenfporary restraining order 
or a temporary injunction is ordinarily determined by whether 
or not a further hearing was contemplated by the order. If a 
further hearing is contemplated it is a temporary restraining 
order. If further hearing is not contemplated it is a temporary 
injunction. 

An order restraining a litigant until the right to a 

temporary injunction can be determined on the merits of an 
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appeal is a temporary restraining order and not a temporary 
injunction. 

. A temporary restraining order is in aid only, and not 
a part of the main action. Its office is only to hold matters in 
statu quo for the time being, and until parties can be heard as 
to the propriety of issuing a temporary injunction. 


APPEAL from the district court for Douglas County: 
Carrot O. StaurFrer, L. Ross NEwxirk, and Patrick W. 
Lyncu, JupGes. Motions overruled. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for appellant. 


Matthews, Kelley, Fitzgerald & Delehant and Woods, 
Aitken & Aitken, for appellees. 


Heard before Summons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGu, JJ. 


CaRTER, J. 

The issue before the court arises on a motion of ap- 
pellees for an order directing the clerk of this court to 
withhold approval of the bond of the receiver appointed 
by this court and a motion for an order dissolving a tem- . 
porary restraining order entered by this court, both 
for the reason that the court was without power or au- 
thority to enter such orders and that they are therefore 
void and of no force and effect. 

This action was commenced in the district court for 
Douglas County on July 7, 1955. The petition alleged 
in substance that the defendant, Associates Discount 
Corporation, is organized and existing under the laws 
of the State of Indiana and qualified to do business in 
this state. The suit was instituted by the Attorney Gen- 
eral of Nebraska by the filing of a petition in the district 
court in which it is alleged that the defendants and 
each of them have failed to procure a license to conduct 
an installment loan business in this state and, with the 
intent of evading the usury laws of the state, have en- 
gaged in a devise and subterfuge by means of which 
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they have and are exacting usurious charges for the 
making of installment loans to purchasers of automo- 
biles as specifically set forth in the petition. The prayer 
of the petition is for a decree finding that Associates 
Discount Corporation is operating an installment loan 
business in this state in violation of law with the intent 
of violating its usury laws; that, pending a hearing on 
the application for a temporary injunction and the ap- 
pointment of a receiver, a restraining order be issued 
restraining the removal of the assets, books, and papers 
of the corporation beyond the jurisdiction of the court 
and from collecting or attempting to collect any of their 
unlawful and void loans; and that upon final hearing, 
an injunction be entered enjoining the defendants from 
engaging in the installment loan business in this state in 
the manner set forth or in any other manner which is 
violative of the laws of this state. 
The trial court issued a temporary restraining order 
on the date the petition was filed, restraining the de- 
fendants from removing any of their records, files, 
papers, documents, notes, mortgages, and other assets of 
every kind and description pertaining to the business of 
defendants and further restraining the defendants from 
the making of loans at unlawful and usurious rates and 
from collecting or attempting to collect any such loans 
theretofore made. On July 15, 1955, upon a showing 
and finding that defendants were violating the restrain- 
ing order, the trial court granted an order impounding 
the records and assets of the corporation and directed 
the sheriff of Douglas County to take possession thereof. 
The sheriff executed the order and took possession of 
the property. On July 18, 1955, defendants made ap- 
plication for the return of the books, records, and docu- 
ments impounded, and for a dissolution of the temporary 
restraining order restraining defendants from collecting 
or attempting to collect the unlawful and void loans de- 
scribed in plaintiff’s petition. The trial court without a 
formal hearing entered an order on July 19, 1955, dis- 
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solving the temporary restraining order, except the part 
thereof restraining the defendants from removing their 
' records, files, papers, documents, notes, mortgages, and 
other evidences of indebtedness. The dissolution of the 
latter was conditioned upon the defendant corporation 
filing a good and a sufficient corporate surety bond in the 
penal sum of $1,000,000, conditioned that such books, 
records, and documents would not be removed from the 
jurisdiction of the court. Such a surety bond was given. 
Before any hearing was held on plaintiff’s application 
for a temporary injunction and the appointment of a 
receiver, the trial court sustained a demurrer to plain- 
tiff’s amended petition and, upon plaintiff’s election not 
to plead further, dismissed the action. Plaintiff has 
appealed. 

It is the contention of the defendants that the injunc- 
tion order entered by the trial court was a temporary 
injunction which was kept in force by plaintiff’s appeal. 
We point out that no hearing was ever held on the appli- 
cation for a temporary injunction. The defendants were 
successful in having such a hearing continued from 
time to time until the trial court entered its dismissal of 
the action on the ground that plaintiff’s amended peti- 
tion did not state a cause of action. The order finally 
entered had the effect of temporarily restraining the 
removal of the records, files, papers, documents, notes, 
mortgages, and other evidences of indebtedness from the 
jurisdiction of the court, and nothing more. The tem- 
porary restraining order was dissolved and was not 
superseded and kept in force by plaintiff’s appeal. The 
dissolution of a temporary restraining order cannot be: 
superseded. State ex rel. Plattsmouth Telephone Co. v. 
Baker, 62 Neb. 840, 88 N. W. 124; Harbin v. Love, 119 
Neb. 76, 227 N. W. 145. There is no order of the district 
court in effect restraining the defendants from remov- 
ing any of its property from the jurisdiction of the court, 
or from collecting or attempting to collect its loans, notes, 
and mortgages, or from receiving any of the proceeds of 
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the loans described in plaintiff’s amended petition. The 
bond given, consequently, did not protect the state from 
any acts of the defendants after the dismissal of the ac- 
tion by the district court. 

On December 3, 1955, the Attorney General made ap- 
plication to this court for a restraining order, tempo- 
rarily restraining the defendants from collecting or at- 
tempting to collect the unlawful and void loans described 
in the amended petition, and for a further order im- 
pounding all the books, records, files, papers, notes, 
mortgages, and other documents pertaining to the loan 
business of the defendants pending the appeal. After an 
examination of the pleadings in the case and the orders 
theretofore made, and a consideration of the affidavits 
attached to the application, this court issued a tempo- 
rary restraining order as prayed, and impounded the 
books, records, files, papers, notes, mortgages, and other 
documents pertaining to the business of the defendants, 
and appointed a receiver to take possession of the prop- 
erty impounded, with all authority generally imposed 
upon a receiver or as contained in the orders of this 
court, said appointment being conditioned upon the des- 
ignated receiver posting a bond of $100,000 to be ap- 
proved by the Clerk of the Supreme Court. 

It is the contention of the defendants that the court 
acted beyond its power and authority in entering the 
orders without giving notice to the defendants. This 
contention is based largely upon the assertion that the 
order granted was a temporary injunction and not a 
temporary restraining order. The order contemplates, 
in the form in which it was drawn, that defendants be 
restrained and enjoined from performing the acts there- 
in set out until the application for a temporary injunc- 
tion can be heard when the appeal is heard on its merits. 
Whether or not a further hearing is contemplated on an 
application for a temporary injunction is generally con- 
sidered to be the primary difference between a tempo- 
rary restraining order and a temporary injunction. The 
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order granted shows on its face that it is to be in force 
pending a hearing of the appeal on the merits of plain- 
tiffs prayer for a temporary injunction, or until the 
further order of the court. State ex rel. Minden-Edison 
Light & Power Co. v. Dungan, 89 Neb. 738, 132 N. W. 
305. In State ex rel, Keefe v. Graves, 82 Neb. 282, 117 
N. W. 717, the court stated in the syllabus: ‘“ ‘A restrain- 
ing order is in aid only, and not a part of the main 
action. Its office is only to hold matters in statu quo 
for the time being, and until parties can be heard as to 
the propriety of issuing a temporary injunction.’ Trester 
v. Pike, 60 Neb. 510.” In Harbin v. Love, supra, this 
court said: “The plaintiff contends that the temporary 
order granted in this case amounted to a temporary 
injunction. He contends that a temporary restraining 
order contemplates a hearing as to whether it will be 
supplanted by a temporary injunction. * * * Whether 
an order is a restraining order or a temporary injunction 
must be determined from its form and substance. 32 
C. J. 28. Tested by this rule, the form and substance 
indicates that this was a temporary restraining order. 
If the order had restrained defendants absolutely with- 
out providing for a hearing upon the application, it would 
have been an injunction and not a temporary restraining 
order. State v. Dungan, 89 Neb. 738; State v. Graves, 
supra. The order in this case did provide for a hearing 
and did not operate as a temporary injunction * * *.” 
Such is the situation in the present case. The order 
purports to hold the subject of the action in statu quo 
until the merits of plaintiff's claim to a temporary in- 
junction can be heard de novo on the appeal. The order 
was a temporary restraining order as distinguished from 
a temporary injunction. 

The power of this court to grant injunctive relief to 
protect the subject matter of an appeal and preserve the 
statu quo of the parties, where the judgment finally 
rendered would otherwise be ineffectual and moot, was 
recognized in State ex rel. Phoenix Loan Co. v. Marsh, 
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139 Neb. 290, 297 N. W. 551, 183 A. L. R. 1101. In the 
foregoing case the court said: ‘We think the case before 
us is one which warrants the protective action of this 
court. Unless a restraining order be issued, the prop- 
erty of relator will be irreparably damaged and imper- 
iled, and any relief obtained by the appeal would be 
ineffectual and moot. The rights of the respondent 
can be protected by a bond, properly conditioned and 
ample in amount. While it is true that the issuance of 
a restraining order pending an appeal to protect or en- 
force the jurisdiction of the court, or to protect the 
status quo of the parties to prevent irreparable pecuniary 
damage, should be sparingly used, yet in a proper case 
if the purposes of justice require it and the means are 
at hand to fairly protect the appellee, such powers of 
the court should be exercised to make the appeal 
effectual.” 

In the present case, defendants filed a general demur- 
rer to the amended petition in the district court and 
thereby admitted all well-pleaded and pertinent facts. 
For the purposes of this appeal the question is whether 
or not such facts constitute a violation of applicable 
statutes. There appears in the transcript an affidavit 
of George W. Omacht, a vice president of the defendant 
corporation, supporting the motion of defendants for a 
dissolution of the restraining order issued by the trial 
court, in which it is stated: “That the debts in the re- 
mainder of said accounts consisting of about 170 in num- 
ber and totaling approximately $219,000.00 likewise arose 
from time sales of motor vehicles made by automobile 
dealers to retail buyers which obligations were purchased 
by this defendant from such automobile dealers. Such 
transactions when purchased by this defendant were 
likewise free from interest charge or usury under the 
case of Grand Island Finance v. Fowler. But after this 
defendant acquired said last mentioned receivables and 
prior hereto at the request of said debtors, the de- 
fendant agreed to forbear collection of said debts as 
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contracted and extended the time of payment thereof, 
and charged for such forbearances sums in excess of 9% 
per annum interest which total excesses are in the ag- 
gregate amount of approximately $20,000.00; that the 
total interest charge on all of said forbearances includ- 
ing the allowable and the excess charges, was approxi- 
mately $48,000.00. 

“That upon the filing of this suit this defendant be- 
gan a review of its accounts and concluded that because 
of its said overcharges of interest in the approximate 
amount of $20,000.00 for the forbearances on the said 
170 accounts, it was not entitled to collect under the law 
‘of Nebraska (Sec. 45-105) any interest whatever from 
the date of such forbearances; that thereupon it began 
making offers to said debtors to contract with each of 
them to credit each such debt with the amount of all 
interest contracted for from the date of such forbearance 
to the date of such credit and interest thereafter at the 
rate of 9% simple; that by so doing, defendant was at- 
tempting to show the Court that in good faith it was 
voluntarily purging such forbearance from any possible 
question of usury.” We point out that the violations 
mentioned cannot be purged by a credit or waiver of 
interest. If such exactions of interest are usurious, the 
whole obligation is void and uncollectable under appli- 
cable statutes. §§ 45-128, 45-155, R. R. S. 1943. 

From this evidence appearing in the record, together 
with the allegations of fact appearing in the amended 
petition admitted by the demurrer to be true, and the al- 
legations of the Attorney General in his application for 
a restraining order and the appointment of a receiver 
pending the hearing of the appeal on its merits, and the 
affidavits filed in support of such application, this court 
concluded that the case was one warranting the issu- 
ance of a temporary restraining order and the appoint- 
ment of a receiver to protect the subject matter of the 
litigation pending the outcome of the appeal. The show- 
ing was adequate to warrant the issuance of the tem- 
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porary restraining order, the order impounding the 
books, records, notes, and mortgages of the defendant 
corporation, and the appointment of a receiver to con- 
serve such property for the protection of the state, the 
defendants, and the debtors of the defendant corporation. 

The defendants further contend that the appointment 
of a receiver without notice was beyond the power and 
authority of the court. We do not concur in this view. 
This court clearly has the power, in a proper case, to 
appoint a receiver ex parte. 45 Am. Jur., Receivers, §§ 
89, 90, p. 81; 75 C. J. S., Receivers, § 37, p. 698. The 
question before us is whether or not a proper case has 
been presented to warrant the appointment of a re- 
ceiver ex parte. We point out that the records and 
assets of the defendant corporation have been impounded 
and are presently in the possession of the sheriff of Doug- 
las County. Unless they are placed in the possession 
of one with authority to conduct the business of the cor- 
poration, irreparable loss would result to the successful 
party to the litigation. Ordinarily the right to a tem- 
porary restraining order ex parte would obviate the 
necessity for an interim receiver. But such is not the 
case here. The impounding of the records and assets 
of the corporation without an interim receiver would 
cause great loss in value to the type of assets consti- 
tuting the subject matter of this action. The appoint- 
ment of an interim receiver is an act of imperative 
necessity to prevent irreparable loss. The necessity was 
immediate. We point out that the defendants violated 
the restraining order issued by the district court of 
Douglas County. We have no assurance that the atti- 
tude of these defendants toward lawful court orders 
is any different now than it was at that time. In order 
to preserve the assets of the corporation pending the 
appeal, it appears necessary, as this court has found, to 
exercise its inherent powers in such a manner as to prop- 
erly effectuate the orders of this court. The appointment 
of a receiver pending the appeal is ancillary to the re- 
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straining order and the impounding of the records and 
assets of the corporation. On December 6, 1955, a hear- 
ing was had at the instance of the defendants on the 
validity of the order appointing a receiver before that 
order became effective. We think, after hearing argu- 
ments thereon, that the order was a proper one under 
all the circumstances of this case. The clerk of this 
court should approve the bond of the receiver if it be a 
good and sufficient one, meeting the requirements of the 
order of this court appointing such receiver. 

We recognize the fact that the issuance of temporary 
restraining orders, orders impounding property, and the 
appointment of an interim receiver, without notice and 
hearing, is summary in its nature, involving the extra- 
ordinary powers of the court, and should be exercised 
with the greatest of caution. Because of the serious im- 
pact of such orders the situation will be alleviated to 
the fullest extent possible by this court by affording 
prompt hearings on preliminary matters properly pre- 
sented for the consideration of the court. 

For the reasons stated, the motion to dissolve the tem- 
porary restraining order is overruled. The motion for 
an order directing the clerk to withhold approval of the . 
receiver’s bond is likewise overruled. 

MOTIONS OVERRULED. 


Loyp CARROLL GRANDSINGER, PLAINTIFF IN ERROR, V. 


STATE OF NEBRASKA, DEFENDANT IN ERROR. 
73 N. W. 2d 632 


Filed December 16, 1955. No. 33663. 


1. Criminal Law: Appeal and Error. In criminal prosecutions 
it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence, all of which 
are matters for the jury. 

In a criminal case this court will not inter- 

fere with a verdict of guilty based upon the evidence unless it 
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is so lacking in probative force that we can say, as a matter of 
law, that it is insufficient to support a finding of guilt beyond 
a reasonable doubt. 

8. Criminal Law: Evidence. As a general rule, evidence of other 
crimes than that with which the accused is charged is not 
admissible in a criminal] prosecution. 

However, there are exceptions to such rule 
where a defendant is charged with a crime involving the essen- 
tial elements of motive, intent, or guilty knowledge, and such 
evidence is admissible in such cases if it falls within one or more 
of such recognized exceptions. 

5. Trial. A statute requiring that instructions be in writing is not 
to be so construed as to require the court to reduce to writing 
all the admonitions which it may be proper to give the jury 
while the trial is in progress. 

Subject to general rules, the trial court may orally 
give its opinion on a motion to exclude testimony; in ruling 
on the admissibility of evidence, may explain its rulings; and 
state for what purpose evidence is admitted, Lie its applica- 
tion, or direct the jury to disregard it. 

7. Criminal Law: Evidence. When a defendant in a criminal case 
testifies in his own behalf he is subject to the same rules of 
cross-examination as any other witness and may be required to 
testify on his cross-examination as to any matter brought 
out or suggested by him on his direct examination, and ordi- 
narily he cannot avail himself of the objection that the evidence 
may incriminate him. 

The cross-examination of a witness which 
relates to the issues and facts pertinent thereto may be pur- 
sued by counsel! as a matter of right, but when the object of 
the cross-examination is to collaterally ascertain the accuracy 
or credibility of a witness, some latitude should be permitted. 
The scope of such latitude is ordinarily subject to the discre- 
tion of the trial judge and, unless abused, its exercise is not 
reversible error. 

9. Criminal Law: Trial. A defendant in a criminal action may not 
predicate error on an instruction that is more favorable to him 
than is required by the law applicable to the charge made. 

All instructions given should be considered in 
determining whether a particular instruction is prejudicial, and 
where instructions considered as a whole state the law fully 
and correctly, error may not be predicated thereon merely be- 
cause a separate instruction, considered by itself, might be sub- 
ject to criticism or is incomplete. 

It is not error to refuse instructions requested 

by defendant where the court on its own motion has given the 


10. 


11. 
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12. 


18. 


14. 


15. 


16. 


17. 


substance of such requests. The trial court is not required to 
instruct in ‘the exact language of a requested instruction. If 
the point is covered by an instruction couched in proper terms, 
it meets all the requirements of the law. 

Homicide. Section 28-401, R. R. S. 1948, does not prescribe or 
authorize the court to prescribe any rule defining or circum- 
scribing the exercise of the right of a jury in its discretion to 
determine in a. homicide case whether upon finding an accused 
guilty of murder in the first degree the penalty shall be death 
or imprisonment for life. The statute commits the whole matter 
to the judgment or conscience of the jury and the doctrine of 
reasonable doubt has no application in the jury’s determination 
of the penalty to be imposed. 

Criminal Law: Trial. The mere fact that a witness in a 
criminal prosecution is a regular law enforcement officer does 
not entitle an accused to an instruction that the jury in weigh- 
ing his testimony should exercise greater care than in weighing 
the testimony of other witnesses. 

The rule that where informers, detectives, or 
other persons employed to produce evidence against the accused 
are called to testify against him, the defendant is entitled to 
an instruction to the jury that in weighing the testimony of such 
witnesses greater care and closer scrutiny should be exercised 
than in considering the testimony of witnesses who are dis- 


_interested, is generally not applicable to public law enforcement 


officers who are witnesses. 

Homicide: Trial. In a homicide prosecution it is not proper to 
give an instruction as to assault in any of its grades unless such 
instruction is applicable and authorized by the evidence. 

- Pardon or parole relates to something that 
may happen after conviction by action of the executive de- 
partment. The jury in a homicide case has nothing to do upon a 
finding of guilt of murder in the first degree except to de- 
termine whether the penalty should be death or imprisonment 
for life, and in event the decision is for life imprisonment, 
whether or not a defendant should be later pardoned or paroled 
is not a matter of concern for the jury. Its task is to choose 
between one or the other of the penalties and its decision should 
not rest upon whether pardon or parole is easy or difficult to 
secure, 


In a homicide case, a prosecutor has a right 
to urge the jury to fix the penalty at death if the accused is 
found guilty of murder in the first degree, and the scope of 
his argument in that regard should be given a broad latitude 
provided it is predicated upon the evidence or reasonable in- 
ferences therefrom. 
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18. 


However, it is improper and error in such 
eases for the prosecutor to make any statements in his closing 
argument with regard to pardon or parole, although it is not 
prejudicial error to make remarks which are simply a state- 
ment of existing constitutional or statutory law, which all men, 
including the jurors, are presumed to know and doubtless do 
already know before the statement is made, if the statement is 
unaccompanied by other related objectionable or prejudicial 
remarks. 


Error to the district court for Cherry County: Earn 
L. MEvEr, Jupcr. Affirmed. 


Charles A. Fisher, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for defendant in error. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


CHAPPELL, J. 

Plaintiff in error, Loyd Carroll Grandsinger, here- 
inafter called defendant, was charged with murder in 
the first degree by shooting and killing one Marvin 
Hansen, a Nebraska safety patrolman, on April 8, 1954, 
in Cherry County, Nebraska. Defendant pleaded not 
guilty, and after trial to a jury in the district court it 
returned a verdict which found defendant guilty of 
murder in the first degree and fixed the penalty at 
death. Defendant’s motion for new trial was overruled, 
whereupon judgment and sentence in conformity with 
the verdict were rendered. Therefrom defendant prose- 
cuted error to this court. Errors assigned and discussed 
are substantially as follows: (1) That the evidence 
was insufficient to support the verdict and judgment or 
justify the death penalty; (2) that the trial court erred 
in the admission of certain evidence; (3) that the prose- 
cutor in argument was guilty of misconduct prejudicial 
to defendant’s rights; (4) that the trial court erred in 
giving and refusing certain instructions; and (5) that 
in the event of affirmance, the verdict and judgment 
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should be modified to reduce the sentence under the 
provisions of section 29-2308, R. R. S. 1943. We conclude 
that the assignments should not be sustained. 
There is competent evidence in the voluminous record 
from which the jury could have concluded beyond a 
reasonable doubt as follows: At the time of the alleged © 
commission of the crime in Cherry County, Nebraska, 
about 11:30 p. m., April 8, 1954, defendant was 21 years 
of age, with the equivalent of a tenth-grade education. 
He was born at Valentine, Nebraska, but had been liv- 
ing at Bell Gardens, California, a suburb of Los Angeles, 
where he had been employed as a receiving clerk. He 
was married and had one child about 14 months old at 
time of trial. However, about a month previous to April 
3, 1954, he had separated from his family because of 
marital difficulties. On April 3, 1954, out of employ- 
ment and with little cash, defendant left California in 
his own 1941 Ford car and started east. Defendant’s 
brother Leon, 32 years old, left with him. Prior to 
leaving, defendant took a gun, a .22 cylinder pistol, from ~ 
a trailer house belonging to a friend. Defendant’s car 
* was not in good condition, and at various points along. 
the route they worked upon it. Also along the route they 
prowled and pilfered several cars from which articles 
were stolen. Eventually defendant’s car would barely 
run, so at some point in Wyoming they stole a 1952 or 
1953 Ford car, behind which they towed defendant’s 
car the rest of the way while one of them guided it, be- 
cause to leave it would be a dead give-away. They 
started the stolen car by direct wire from battery to 
coil. In that regard, defendant said, “there wasn’t a 
car he couldn’t get into in two minutes.” A second .22 
cylinder gun, almost identical with that taken by de- 
fendant, was also stolen by them either from one of the 
prowled cars or from the stolen car, so that each one 
of them had a loaded gun, which carried nine .22 long 
rifle cartridges, in his possession, with extra such car- 
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tridges to use in them, and they engaged in target 
practice. 

After stealing the car and numerous other items in- 
cluding the guns, they drove on to Valentine, Nebraska, 
thence to a point south and east of Springview where 
they stopped at a hay lot and worked on defendant’s car. 
From there they drove to a point southeast of Wewela, 
South Dakota, and parked defendant’s car about 100 
yards off the highway along a creek. Thence they drove 
to a farm where defendant stole a tire and they stole 
25 or 30 gallons of gasoline, some of which they took 
along with them in cans taken by defendant from a 
pick-up truck. 

On Wednesday evening, April 7, 1954, about 8:30 
p. m., they arrived at the home of an acquaintance, 
Bud Frederickson, located a few miles east of the Cherry 
County line. Both Bud Frederickson and his brother 
Fred were there at the time. Bud testified as a witness 
for the State. Defendant and Leon while there to- 
' gether both visited with the Fredericksons quite a while, 
as much as 24% or 3 hours. Among other things, they 
bragged of their prowess, and Leon asked the Frederick- 
sons if they wanted a pheasant which defendant had 
shot from the car window with one of the .22 pistols as 
they were driving along the highway in South Dakota. 
Leon told the Fredericksons, ‘Don’t tell anyone that 
we are even in the country” because “I am wanted for 
parole violation that I jumped, and some bad checks 
that I gave.” He then took one of the .22 cylinder pistols 
out of the stolen car, showed it to them, warned that 
it was loaded, refused to sell it, and put it back in the 
ear. Also, defendant and Leon attempted to sell the 
Fredericksons some second-hand clothing, tires, and 
tools which they had in the stolen car. When asked 
where they got the tools, defendant answered, “That is 
a racket man, it is easy to get tools.” When asked where 
they got all those clothes, Leon said, “it was a racket 
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it was easy to get clothes.” As a matter of fact, they 
were admittedly stolen along the way. 

Defendant and Leon then told of having another car. 
They wanted to change motors because the car they were 
then driving was stolen by them, as they then said, 
east of Las Vegas, Nevada, where defendant’s car broke 
down. They stated that they intended to change motors, 
pour gasoline over the body of the stolen car, and burn it 
in order to destroy the evidence, then take defendant’s 
car to Council Bluffs, Iowa, have the motor numbers 
ground off, and get a title thereto so they could sell it, 
They asked permission to use Fredericksons’ barn or to go 
out in their canyons and so change motors and burn the 
evidence, but that was refused. They then talked about 
going up to Henry Johnson’s place in Wewela, South 
Dakota, where they once lived, and use the barn and 
cellar there to change motors. When asked what if 
Johnson ‘‘walks up on you” they replied, “We will be 
able to talk him out of it and if he doesn’t and can’t talk 
he won’t get away until we are done with him.” How- 
ever, the Fredericksons finally convinced defendant and 
Leon that they should take the cars out in the sand hills 
where they could more safely change the motors and 
burn the body of the stolen car. It then was arranged 
that defendant and Leon should come back the next 
night at 10 p. m., bring defendant’s car along, and the 
Fredericksons would show them the way west as far 
as the game refuge, from which point they would be on 
their own. When Bud Frederickson asked what they 
would do if some one came riding up on horseback out 
there in the sand hills, defendant said, “we will watch 
that, we will be down there in the brush.” When asked, 
“Well, what will you do, you got a gun” defendant said, 
“we will bluff them out and if we can’t bluff them out 
we won’t let them get away.” 

When defendant and Leon left the Fredericksons’ 
place, they drove to Wewela, South Dakota, where de- 
fendant broke a window in the door, and opening it, they 


426. NEBRASKA REPORTS Vou. 161 
Grandsinger v. State 


burglarized a store and the United States post office, 
stealing therefrom food, clothing, tools, other merchan- 
dise, and cash. They then drove back to Bud Frederick- 
son’s place, arriving there about 5:30 a. m., Thursday, 
April 8, 1954. The back of the stolen car. “was clear full 
of something” and Leon asked Bud if they could unload 
some groceries admittedly obtained by robbing the store 
at Wewela. Bud refused to let them unload the mer- 
chandise but told them there was a place down by the 
river where they could hide the stuff and they could 
pick it up that evening when they returned. They ate 
part of the food, then hid the stolen merchandise in a 
ravine some distance back of a schoolhouse located on the 
river road. However, two cigar boxes, containing the 
money admittedly taken from the store and post office 
at Wewela, were kept in their car. They then went to 
the home of a person for whom defendant had worked 
in 1951, where they had breakfast and dinner, visited, 
and slept before leaving in late afternoon. From there 
they drove by a roundabout way to the place where 
defendant’s 1941 car had been left, and, hitching it be- 
hind the stolen Ford, drove back to Fredericksons, ar- 
riving at about 10:10 p. m., as previously arranged. 

In the meantime, after defendant and Leon had left 
Fredericksons’ place on the morning of April 8, 1954, the 
Fredericksons had gone to Valentine and reported to the 
Cherry County sheriff and state safety patrolman Marvin 
Hansen the information which they had obtained with re- 
gard to the unlawful conduct of defendant and Leon. 
Pursuant to prior arrangements, defendant and Leon, 
having arrived at Fredericksons’ place that evening, the 
Fredericksons directed them along a road which took 
them to a place near Berry hill on highway No. 7, where 
the fatal shooting of the patrolman took place. As pre- 
viously arranged, the Fredericksons were presumably 
showing defendant and Leon a way to the sand hills 
where they could remove the motor from the stolen car, 
burn the body, and place the motor therefrom in defend- 
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ant’s car. The Fredericksons led the way in a car owned 
by Fred from which the bulb in the left taillight had been 
removed in conformity with instructions given by the 
sheriff and patrolman. Their car was followed by Leon 
driving the stolen car with lights on, and towing de- 
fendant’s car which defendant was guiding without 
lights. 

That evening about 9 p. m. the sheriff and patrolman, 
the mayor of Valentine, the chief of police, and a police 
officer from Valentine, all drove to the vicinity of Berry 
hill. The sheriff and patrolman went in the sheriff’s 
car, driven by him. That car was equipped with two 
headlights, also two red lights on the front of the car 
which blinked on and off, a siren, a two-way radio, and 
a portable spotlight which was powered by plugging the 
end of its 7-foot cord into the lighter socket. A road 
block was set up at Berry bridge where the mayor and 
two police officers remained. The sheriff and patrolman 
then drove north on the highway in the sheriff’s car for 
about one-eighth of a mile, where they turned around 
facing south, and waited for some period of time before 
they saw the headlights of two cars coming from the east. 
Such cars turned south on highway No. 7 and the officers 
noted that the left taillight of the first car was out and 
that two cars were following with headlights only on 
the first car. When such cars had passed, the sheriff 
communicated by two-way radio with the officers at 
Berry bridge, then started his car, and with lights off 
drove out on the highway. After driving out upon the 
highway, the sheriff turned on his lights, including the 
blinking red lights, and started the siren on his car. 
He so stayed behind the stolen car driven by Leon and 
defendant’s towed car guided by defendant until they 
slowed down and stopped on the right or west side of the 
highway headed south. There the sheriff stopped his 
car on the left or east side of the highway after turning 
it a little toward the west so that his lights would shine 
on both the other two stopped cars. The Fredericksons 


428 NEBRASKA REPORTS [Vou. 161 


Grandsinger v. State 


drove on down the highway and home. At the time such 
cars stopped, the patrolman had the portable spotlight 
on and was holding it in his hand as he sat on the right 
side of the sheriff’s car. There are exhibits in the rec- 
ord showing the position of the three cars after they 
stopped. As a matter of fact, photographs received in 
evidence show the location of the cars and the position of 
the sheriff, patrolman, and defendant as they alighted 
therefrom. Such locations and positions were fixed by 
defendant himself on April 10, 1954, when he volun- 
tarily made a statement to officers at the scene of the 
tragedy. 

As the cars stopped, Leon was seen sitting in the driv- 
er’s seat of the stolen car with his left hand on the steer- 
ing wheel and one of the stolen .22 pistols in his right 
hand. Defendant was seen sitting in the driver’s seat 
of his towed car. Thereupon, the sheriff jumped out on 
the left side of his car and the patrolman jumped out 
on the right side thereof. Each of them held a .38 re- 
volver, identical except for serial numbers. The patrol- 
man was dressed in a well-marked regulation uniform 
with cap, Sam Browne belt, and official badge. Both 
defendant and Leon well knew that the sheriff and pa- 
trolman were officers. Leon opened the left door and 
swung his feet out, gun in hand, but obeyed the sheriff’s 
orders to drop the gun and come out with hands up, 
whereupon the sheriff handcuffed him and chained him 
to defendant’s car. The .22 pistol, loaded with long rifle 
cartridges which had been in Leon’s hand, was thrown 
back on the seat of the stolen car and taken care of by 
the sheriff or other officers. It was never fired that 
night, and the only other .22 pistol at the scene was 
the one in defendant’s possession. 

As the patrolman jumped out on the right side of the 
sheriff’s car, defendant reached for and obtained the 
other .22 pistol hidden in his car, and instead of com- 
ing out the left door with his hands up as commanded, 
defendant opened and came out of the right door, thus 
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placing himself between his car and the patrolman. De- 
fendant had his gun, loaded with .22 long rifle cart- 
ridges, in his right hand, concealed down by his side. 
As the patrolman walked out into the highway telling 
defendant to follow him on back, defendant came around 
the corner of his car where he could see the patrolman, 
then started running toward the west. Twice the pa- 
trolman told defendant to “stop” but he paid no heed, 
and running, fell into a west roadside ditch. The pa- 
trolman then twice told defendant to “get up” but there 
was a pause and defendant shot the patrolman and ran 
on west, followed by the patrolman for some 200 feet 
from the sheriff’s car, where the patrolman was later 
found lying on the ground face down, unconscious, 
gravely and mortally wounded by a .22 bullet. The pa- 
trolman’s gun was found lying just to the left of his body, 
with all cartridges therein discharged except one. De- 
fendant escaped and contended in his testimony that as 
he came around his car, the patrolman fired into the 
ground and defendant ran away because he was fright- 
ened. He claimed that if he shot the patrolman, which 
he denied, that his .22 pistol] was discharged accidentally 
when he fell; or, that things blacked out, and, because 
of his mentally insane condition and the strain, he didn’t 
know what he was doing; or that in any event he didn’t 
know the patrolman was an officer, and shot in self- 
defense. However, there was ample competent evidence 
that defendant knew the sheriff and patrolman were 
officers; that defendant’s ..22 pistol was fired first; and 
that after a pause there were .38 and other .22 shots 
fired which gradually got farther away from the cars 
toward the west after each shot. In any event, all of 
defendant’s defenses aforesaid were submitted to the 
jury in a manner entirely proper and favorable to 
defendant. 

As defendant and the patrolman ran west, the sheriff 
called over his two-way radio to the officers at Berry 
bridge, asking for immediate help. When they came 
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down to the cars, a police officer was left in charge of 
Leon while the sheriff and other officers went to look 
for defendant and found the patrolman. Even after 
finding the patrolman the officers heard two .22 shots 
fired from the west and north. It will be noted that at 
all times all persons at the scene were east thereof except 
defendant, and no other .22 except defendant’s was fired 
that night. 

The officers, upon locating the patrolman, examined 
his body and found a bullet hole in the area where it 
had passed through his pants belt and entered his body. 
He was thereupon placed on a stretcher and the sheriff 
took him to a hospital in Valentine, where a physician 
previously called examined the patrolman and found 
that he was dead. His examination disclosed a small 
penetrating wound in the area where a bullet had passed 
through the patrolman’s Sam Browne belt, pants belt, 
and trousers, then entered his body to the left and 
above the left-hand side pocket, and then came out of 
his body, naturally forming a larger hole on the right 
side below the outer edge of his right hip pocket. A 
post-mortem examination disclosed that the bullet had 
passed into the patrolman’s body at an upward angle, 
then perforated his aorta, a main artery which travels 
from the heart down through the chest and abdominal 
cavity. The bullet also pierced a kidney and upon being 
deflected downward by his ribs, came out of his body. 
After diligent search the bullet was never found. From 
such examination the physician concluded that the 
wound was caused by a bullet, and that death was 
caused by progressive loss of spurting blood from the 
aorta into the peritoneal cavity. The physician gave 
his opinion that it was a wound which could have been 
produced by a .22 bullet, certainly not by a .38 or larger 
bullet. He found that the perforation in the aorta was 
only pencil-tip size, and could not have been caused 
by a .38. He also testified that the impact of such a 
wound from a .22-caliber gun would not have caused 
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great pain, discomfort, or immediate collapse as a larger 
bullet would have done, and would not have prevented 
a man the size of the patrolman from running a distance 
of 200 to 250 feet immediately after receiving the wound 
before he would fall. Further, it was established by the 
undisputed testimony of gun experts that the holes in 
the patrolman’s Sam Browne belt and pants belt were 
caused by a .22 bullet and could not have been caused by 
a larger one. Further, such belts were received in evi- 
dence and an examination thereof by the jury would 
make such conclusion self-evident. 

After the patrolman had been removed from the scene 
of the shooting, the chief of police brought Leon to the 
police station at Valentine. Also, the mayor drove the 
stolen Ford while a police officer guided defendant’s 
towed car into Valentine where they were stopped be- 
hind the courthouse. There a written inventory was 
taken of numerous articles found in the cars. It in- 
cluded a skeleton key, numerous tools both in a box 
and outside thereof, clothing for both men and women, 
3 flashlights, 3 trouble spotlights, a gun holster, 15 pack- 
ages of cigarettes, a brief case, an electric iron, a glass 
fish pole, 2 boxes of Christmas tree lights, a camera, a 
1953 California car license plate, a suitcase, and other 
items including 1 full box and a few extra .22 long rifle 
cartridges found in defendant’s car and three-fourths of 
a box of such cartridges found in the stolen car. Fur- 
ther, two cigar boxes containing money identified by 
defendant as having been admittedly taken by defendant 
and Leon from the burglarized store and post office 
at Wewela, South Dakota, were also previously found 
in such cars. Certain other items aforesaid were identi- 
fied by defendant as having been stolen from other cars 
while they were traveling east from California. 

Defendant having escaped, a posse was organized at 
the courthouse in Valentine, and he was apprehended 
about 8 a. m., April 9, 1954. He was first sighted by 
members of the posse about 80 rods from the home of 
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his former employer where defendant and Leon had 
visited, eaten, and slept the day before. When defendant 
saw the armed posse he jumped into the river and started 
to swim across, but the current was too swift and he 
was persuaded by his former employer to surrender. 
When certain patrolmen arrived upon the scene, de- 
fendant was searched, handcuffed, placed in a patrol- 
man’s car, and taken to the jail at Valentine. When 
searched, nine .22 long rifle cartridges which would fit 
defendant’s gun were found in defendant’s pockets. The 
.22 pistol which he had when he left the scene of the 
shooting was never found. It was admittedly thrown 
away or lost by defendant in his flight. 

During the afternoon of April 9, 1954, defendant vol- 
untarily made and read a written confession which, by 
interlineation, was corrected in certain particulars by 
defendant in his own handwriting and signed by him 
on each page thereof in the presence of three witnesses 
who signed as such. Again, on April 10, 1954, defend- 
ant voluntarily gave another transcribed similar state- 
ment at the scene of the crime during which he placed 
the cars, himself, the sheriff, and the patrolman in the 
positions where they were located at the time of the 
shooting, and demonstrated what happened there. Again, 
on the afternoon of April 11, 1954, defendant voluntarily 
made and read another written confession which also, by 
interlineation, was corrected in certain particulars by 
defendant in his own Handwriting, and was signed by 
him on each page thereof in the presence of two wit- 
nesses who signed as such. Further, such confession 
was subscribed and sworn to before a post-office inspec- 
tor who as such acknowledged same. 

Defendant in his testimony claimed that the confes- 
sions aforesaid were not voluntarily given, and equivo- 
cally denied that he had made several statements con- 
tained therein. However, those were matters for de- 
termination by the jury under appropriate instructions 
given by the trial court. 
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The record discloses beyond dispute that between April 
3, 1954, and April 8, 1954, defendant and Leon com- 
mitted the crimes heretofore recited and were fugitives 
from justice of at least Wyoming and South Dakota and 
perhaps other states as well between California and Ne- 
braska; and that they were guilty of at least two federal 
offenses of stealing and transporting a car across state 
lines and burglarizing the post office at Wewela, South 
Dakota. At the time of the alleged offense defendant 
and Leon were on their way to a hide-out in the sand 
hills to remove the motor from the stolen car, place it 
in defendant’s car, and then burn the remains of the 
stolen car in order to destroy the evidence. Their cars 
were then loaded with stolen merchandise, and each of 
them then had a stolen .22 pistol loaded with .22 long 
rifle cartridges in his possession. The evidence fully 
justifies the conclusion that they were aware of the. 
serious consequences of arrest and had armed themselves 
in order to kill any person who attempted to stop them, 
and that defendant shot and killed the patrolman in 
order to escape. In other words, when the patrolman 
attempted to arrest him, defendant purposely and de- 
liberately carried out his premeditated plan and shot and 
killed the patrolman. In the light of the foregoing, we 
conclude that the-evidence was amply sufficient ‘to sup- 
port and sustain the verdict, judgment, and sentence. 

In that respect, the applicable and controlling rules 
are: “It is not the province of this court to resolve con- 
flicts in the evidence in law actions, pass on the credi- 
bility of witnesses, determine the plausibility of explan- 
ations, or weigh the evidence. Those matters are for the 


jury. 

“In a criminal case, this court will not interfere with a 
verdict of guilty based upon the evidence, unless it is 
so lacking in probative force that we can say, as a mat- 
ter of law, that it is insufficient to support a finding of 
guilt beyond a reasonable doubt.” Spreitzer v. State, 
155 Neb. 70, 50 N. W. 2d 516. 
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Defendant argued that the trial court erred in ad- 
mitting part of a conversation which defendant had with 
a sheriff from South Dakota who was a friend of defend- 
ant and present when defendant made a confession on 
April 11, 1954. The conversation is too long to set 
forth here. It is sufficient for us to say that the trial 
court admitted it solely for the limited purpose of help- 
ing the jury decide whether or not such confession was 
voluntary, and the jury was so cautioned by the court. 
Defendant, in his objections to the conversation said 
that, “even though it might tend to” so assist the jury, 
such conversation was inadmissible because it related in 
part to another crime previously committed by defend- 
ant. In that regard, defendant testified at length about 
such conversation, and, even assuming that a part there- 
of offered by the State was erroneously admitted, it 

could not have been prejudicial to defendant’s rights. 
We find no prejudicial error in admission of the evidence 
under the circumstances. 

Defendant also objected to the admission of other evi- 
dence adduced by the State which related to commission 
of the other crimes for which defendant had never been 
apprehended or tried, and which were allegedly com- 
mitted by defendant between April 3, 1954, and April 8, 
1954, the date upon which the patrolman was killed. 
We have heretofore discussed the evidence with relation 
thereto, and it will not be repeated. For like reasons, 
defendant also objected to the opening statement of 
the prosecutor with regard to what the State expected 
to prove with relation thereto and contended that such 
was misconduct requiring reversal. The trial court over- 
ruled defendant’s objections and motions for mistrial 
upon the ground that the evidence was admissible solely 
and only for the limited purpose of determining whether 
or not defendant had a motive or intent to shoot the 
patrolman. Upon the admission of such evidence the 
trial court upon several occasions so orally admonished 
the jury, and again in the instructions it was made 
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crystal clear that defendant could not be convicted of 
the crime charged by proof of the commission of some 
other crimes or wrongs, but that such evidence, if be- 
lieved, should be considered by the jury solely for the 
purpose of determining defendant’s alleged motive, in- 
tent, malice, deliberation, and premeditation. We de- 
cide that under the circumstances such evidence was 
admissible for such limited purpose, and as a matter of 
course it follows that the prosecutor was not guilty of 
misconduct in making his related opening statement. | 

In that connection, Fricke v. State, 112 Neb. 767, 201 
N. W. 667, held: “As a general rule, evidence of other 
crimes than that with which the accused is charged is 
not admissible in a criminal prosecution.” However, 
there are exceptions to such rule. In Swogger v. State, 
116 Neb. 563, 218 N. W. 416, this court held: “Except as 
to crimes having an element of motive, criminal intent, 
or guilty knowledge, evidence of separate and distinct 
- offenses committed by accused is not admissible. If 
such evidence is admitted, and is prejudicial, a convic- 
tion cannot stand.” In the opinion it is said: “Only in 
crimes involving motive, intent, or guilty knowledge 
may evidence of independent crimes, wholly discon- 
nected with the one charged, be received.” 

In Stagemeyer v. State, 133 Neb. 9, 273 N. W. 824, this 
court held: “ ‘It is a general rule that, on the trial of 
one accused of crime, proof of distinct and independent 
offenses, even of a similar nature, is inadmissible. To 
this rule there are exceptions; but, in order to make 
evidence of other independent offenses admissible, it 
must appear that the evidence offered falls within one of 
the recognized exceptions.’ Abbott v. State, 113 Neb. 
524, 206 N. W. 153.” See, also, Hertz v. State, 160 Neb. 
640, 71 N. W. 2d 113. 

In the case at bar, defendant was charged with murder 
in the first degree, that is, that he purposely and of de- 
liberate and premeditated malice shot and killed the pa- 
trolman. The defenses claimed by defendant have been 
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heretofore recited. It therefore appears that defend- 
ant’s motive, criminal intent, and guilty knowledge were 
important elements from the inception of the trial. 
Thus, it was important and proper for the State to ad- 
duce evidence that defendant had committed such other 
crimes for which he ‘had never yet been apprehended 
or tried on account of which he was a fugitive from jus- 
tice, for the purpose of tending to prove that defendant 
feared arrest, and therefore had a motive for and did 
intentionally shoot and kill the patrolman in order to 
effect an escape. Voluminous competent evidence sup- 
ports that theory. 

There are numerous authorities involving compara- 
ble situations wherein law enforcement officers were 
killed which support the foregoing conclusions. In that 
regard, see, Shelton v. State, 106 Ohio St. 243, 140 N. E. 
153; People v. Middleton, 65 Cal. App. 175, 223 P. 448; 
Sullivan v. State, 163 Ark. 11, 258 S. W. 643; Lawrence 
v. State, 29 Ariz. 247, 240 P. 863, certiorari denied 269 U. - 
S. 585, 46 S. Ct..201, 70 L. Ed. 425; Harden v. State, 211 
Ala. 656, 101 So. 442; People v. King, 276 Ill. 138, 114 
N. E. 601; State v. Calloway, 174 La. 134, 140 So. 2; 
Eagles v. United States, 25 F. 2d 546; People v. Slater, 
199 Cal. 357, 249 P. 177. For discussion of comparable 
propositions of law under distinguishable facts and cir- 
cumstances, see, Haunstine v. State, 31 Neb. 112, 47 N. 
W. 698; Clark v. State, 79 Neb. 473, 113 N. W. 211; and 
Jurgensen v. State, 135 Neb. 537, 283 N. W. 228. 

Also, contrary to defendant’s contention, the situa- 
tion here was not an attempt to prove the bad character 
of defendant prior to his putting that question in issue. 
The evidence was received solely and only for the lim- 
ited purpose heretofore set forth, and the jury was so 
instructed. Further, it was not admitted for any pur- 
pose of impeaching defendant’s testimony by showing 
previous felony convictions. Therefore, contrary to de- 
fendant’s contention, section 25-1214, R. R. S. 1943, had 
no application. 
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Defendant argued that the trial court erred in ad- 
mitting evidence that shortly before the alleged killing 
defendant admittedly shot a pheasant with a .22 pistol 
here involved from one of the cars while it was in mo- 
tion traveling along the highway in South Dakota. Such 
evidence was admitted for the sole and limited purpose 
of showing that defendant had such a pistol at that time 
and his ability to use it. The trial court so affirmatively 
instructed the jury and GCeaane contention has no 
merit. 

Defendant’s wife was called as a witness in his be- 
half. She testified that prior to the time defendant left 
California they had been separated for about a month, 
but that on April 2, 1954, she had seen defendant and a 
reconciliation looked favorable. She also testified that 
on New Year’s Eve, 1952, defendant had received a 
severe beating by some young men in Omaha, as a re- 
sult of which defendant had since had lapses of memory 
and black-outs, which were reasons, among others, for 
their marital difficulties. Defendant himself also testi- 
fied with relation to such beating, which allegedly af- 
fected his physical and mental condition, causing him to 
have mental lapses and black-outs which played quite a 
part in their marital troubles, but that he had talked to 
his wife about seeing a doctor and promised to do what 
he could to improve his mental condition. He also testi- 
fied that on the night of the shooting things blacked 
out because of his mental condition, and he could not 
remember what happened part of the time. Thereafter 
defendant was asked on cross-examination: “Now, as 
a matter of fact you were going to divorce your wife to 
marry a women down here in Omaha, weren’t you?” 
Without objection defendant was permitted to answer, 
“No, sir.’ For the purpose of impeaching such testi- 
mony of defendant and of his wife aforesaid, and also 
for the limited purpose of assisting in a determination 
of defendant’s mental condition, the State, over defend- 
ant’s objections, produced three letters admittedly writ- 
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ten by defendant to a named woman in Omaha. Upon 
proper foundation laid, they were received in evidence 
over defendant’s objections. They appear as exhibits 
Nos. 67, 68, and 70. The prosecutor then said, “May it 
please the court, I need to read these exhibits to the 
jury for the limited purpose for which they are received.” 
Whereupon counsel for defendant said, “Before he reads 
them to the jury will the court tell the jury that they 
are for the limited purpose for which they are received.” 
Thereupon the court said: “Yes. Gentlemen as I said 
before a person can never be proved guilty of one charge 
by proving some other wrong. Sometimes evidence of 
other matters are received for a limited purpose. The 
State has offered this evidence and it is received for the 
limited purpose of going to show the defendant’s mental 
condition—the question of his blackouts and his mental 
condition and possible motive, if it does have any bear- 
ing on it. You can consider it for no other purpose and 
if it doesn’t throw any other light on those questions 
you should ignore the evidence entirely, and you are 
not only directed to but you are instructed to and will 
be instructed on that and I caution you to observe that 
instruction.” Previously also, during foundational ques- 
tions upon like request by counsel for defendant, the 
trial court had made an almost identical statement to the 
jury. Defendant is in no position now to argue that the 
court by so doing erroneously gave oral instructions to 
the jury in violation of sections 25-1111 and 25-1115, R. 
R. S. 1943. Further, instruction No. 16 given by the 
trial court instructed the jury with regard to the limited 
purpose of such evidence by use of language comparable 
to such oral admonitions. In that connection also, de- 
fendant argued that in several other respects too volu- 
minous to repeat here, the trial court erroneously gave 
oral instructions. That contention has no merit. As 
stated in 64 C. J., Trial, § 582, p. 643: “A statute re- 
quiring that instructions be in writing is not to be con- 
strued as to require the court to reduce to writing all 
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the admonitions which it may be proper to give the 
jury while the trial is in progress.” As stated in § 584, 
p. 644: “Subject to the general rules, it has been held 
that the court may orally give its opinion on a motion 
to exclude testimony; in ruling on the admissibility of 
evidence, explain the rulings; state for what purpose 
evidence is admitted; limit its application; or direct the 
jury to disregard it; * * *.” See, also, 88 C. J. S., Trial, 
§ 330, p. 867; Lee v. State, 147 Neb. 333, 23 N. W. 2d 316; 
Rakes v. State, 158 Neb. 55, 62 N. W. 2d 273. Such 
rules are applicable and controlling here. 

Exhibit No. 67, dated March 22, 1954, and exhibit No. 
-68, dated April 1, 1954, were two letters contained in 
the same envelope, exhibit No. 69. They were written 
in Los Angeles but mailed to the woman in Omaha on 
' April 2, 1954, from Bell, California. Insofar as impor- 
tant here, defendant stated therein that his wife was 
not going to sue him for divorce, so, having sufficient 
legal grounds, since his wife was to blame, he was go- 
ing to divorce her. He urged the woman to come to 
California and get a job so they could be together, have 
some fun on the beach and in the sun, and so find out 
whether or not they wanted to marry after his divorce. 
Defendant warned her not to call his wife or let her 
know about their plans. Contrary to defendant’s con- 
tention, we find nothing in such letters saying or in- 
ferring that they had been having any immoral rela- 
tionship or that defendant’s marital difficulties were 
caused by his mental condition. 

Exhibit No. 70, addressed to the woman in Omaha, 
was actually written by defendant on April 8, 1954, the 
date of the alleged crime, while he was at his former em- 
ployer’s home. It was admittedly dated March 7, 1954, 
by mistake, and was never mailed but was found in de- 
fendant’s pocket after the alleged shooting. Referring 
therein to California, he told the woman that he got 
away from out there and to stay where she was until 
he got back there in 3, 4, or 5 days, “because I got to 
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put a new eingine (engine) in my car but will see you 
soon left there last Sat. morning but have run into lots 
of trouble this trip.” 

In Garcia v. State, 159 Neb. 571, 68 N. W. 2d 151, 
this court said: “The rule is that one charged with a 
crime, who becomes a witness in his own behalf upon 
his trial, is subject to the same rules that govern other 
witnesses upon cross-examination and may, on cross- 
examination, be interrogated as to matters brought out 
on direct examination. See, Crawford v. State, supra; 
3 Wharton’s Criminal Evidence (11th ed.), § 1303, p. 
2174; 3 Jones, Evidence (4th ed.), § 821, p. 1519. 

“In this respect we have said: ‘Where a defendant in 
a criminal case testifies in his own behalf, he is subject 
to the same rules of cross-examination as any other 
witness, and may be required to testify on his cross- 
examination as to any matters brought out or suggested 
by him on his direct examination, and ordinarily he 
cannot avail himself of the objection that the evidence 
may incriminate him.’ Poston v. State, 83 Neb. 240, 
119 N. W. 520. 

“And in Peterson v. State, 63 Neb. 251, 88 N. W. 549, 
we said: ‘The scope of the cross-examination of a wit- 
ness rests largely in the trial court, and its ruling will 
be upheld, unless an abuse of discretion is shown.’ See, 
also, Griffith v. State, 157 Neb. 448, 59 N. W. 2d 701.” 

In Washington v. State, 160 Neb. 385, 70 N. W. 2d 
378, this court-held: “The cross-examination of a wit- 
ness which relates to the issues and facts pertinent 
thereto may be pursued by counsel as a matter of right, 
but when the object of the cross-examination is to 
collaterally ascertain the accuracy or credibility of a 
witness, some latitude should be permitted. The scope 
of such latitude is ordinarily subject to the discretion 
of the trial judge and, unless abused, its exercise is 
not reversible error.” 

Such rules are applicable and controlling here. Con- 
trary to defendant’s contention, we conclude that the 
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trial court did not abuse its discretion and that the ad- 
mission of the evidence aforesaid, under the circum- 
stances presented in this case, was not prejudicially 
erroneous. 

Defendant argued that instruction No. 9 given by the 
trial court was prejudicially erroneous. In that regard, in- 
struction No. 4 given by the trial court among other 
things correctly defined the crime of manslaughter. 
Such crime was so redefined in instruction No. 9, after 
which it hypothetically required the State to prove cer- 
tain specific enumerated elements by the evidence be- 
yond a reasonable doubt before defendant could be 
found guilty of manslaughter. The instruction is ver- 
bose and to recite it here would serve no useful pur- 
pose. It is sufficient for us to say that the instruction 
was favorable to defendant. The applicable and con- 
trolling rule is that: ‘“‘A defendant in a criminal ac- 
tion may not predicate error on an instruction that is 
more favorable to him than is required by the law ap- 
plicable to the charge made.’” Luster v. State, 148 Neb. 
743, 29 N. W. 2d 364. Defendant’s contention should 
not be sustained. 

Defendant argued that instruction No. 13 given by 
the trial court was prejudicially erroneous because it 
did not inform the jury that if there was a reasonable 
doubt as to whether or not defendant acted in self- 
defense, such doubt should be resolved in favor of de- 
fendant. In that regard, instructions Nos. 13 and 14, 
given by the trial court, both related to and submitted 
the matter of self-defense in sequence by the use of 
clear and unmistakable related language. The last par- 
agraph of instruction No. 14 read: “Regarding the 
offense with which the defendant is charged, it is neces- 
sary for the State to prove beyond a reasonable doubt 
that the defendant, Loyd Carroll Grandsinger, was not 
acting in self-defense and the burden is not on the de- 
fendant to prove he was acting in self-defense, and if 
the evidence in this case does not establish beyond a 
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reasonable doubt that the defendant was not act (acting) 
in self-defense, then you should find the defendant not 
guilty.” 

In Fullerton v. State, 148 Neb. 811, 29 N. W. 2d 618, 
we reaffirmed that: ‘All instructions given should be 
considered in determining whether a particular instruc- 
tion is prejudicial.” Also, in Kirkendall v. State, 152 
Neb. 691, 42 N. W. 2d 374, we reaffirmed that: ‘Where 
instructions, considered as a whole, state the law fully 
and correctly, error will not be predicated therein merely 
because a separate instruction, considered by itself, 
might be subject to criticism. 

“Where the charge to the jury, considered as a whole, 
correctly states the law, the verdict will not be reversed 
merely because a single instruction, when considered 
separately, is incomplete.’ Such rules are applicable 
and controlling. Defendant’s contention should not be 
sustained. 

Defendant argued that the trial court erred prejudi- 
cially in refusing to give his requested instruction No. 1 
which read: “If the jury believe beyond a reasonable 
doubt that defendant is guilty but have a reasonable 
doubt as to the degree of his offense they should give 
him the benefit of that doubt and convict him of the 
lower degree.” The applicable and controlling general 
rule is that: “It is not error to refuse instructions re- 
quested by the defendant where the court on his own 
motion has given the substance of such requests.” Lee- 
dom v. State, 81 Neb. 585, 116 N. W. 496. The sub- 
stance of defendant’s request: appears in instructions 
Nos. 3, 7, 8, and 9. As recently as Washington v. State, 
supra, this court held: ‘“A trial court is not required to 
instruct in the exact language of a requested instruc- 
tion. If the point is covered by an instruction couched 
in proper terms it meets all the requirements of the 
law.” Defendant’s contention should not be sustained. 

Defendant argued that the trial court erred in refusing 
to give his requested instruction No. 2 which read: 


‘ 
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“Tf the jury believe beyond a reasonable doubt that the 
defendant is guilty of first degree murder but have a 
reasonable doubt as to the punishment, they should give 
him the defendant the benefit of that doubt and fix the 
lessor (lesser) punishment of life imprisonment.” In 
that connection, section 28-401, R. R. S. 1943, provides: 
“Whoever shall purposely and of deliberate and pre- 
meditated malice * * * kill another * * * every person 
so offending shall be guilty of murder in the first degree, 
and upon conviction thereof shall suffer death or shall 
be imprisoned in the penitentiary during life, in the 
discretion of the jury.” Instructions Nos. 4, 6, and 7, 
given by the trial court, repeated that language and 
applied it. In Sundahl v. State, 154 Neb. 550, 48 N. 
W. 2d 689, we held: “Section 28-401, R. R. S. 1943, 
does not prescribe or authorize the court to prescribe 
any rule defining or circumscribing the exercise of the 
right to determine whether the penalty shall be death 
or imprisonment for life. The statute commits the whole 
matter to the judgment and conscience of the jury.” 
Also, in 23 C. J. S., Criminal Law, § 1290, p. 868, it is 
said: “The doctrine of reasonable doubt has no appli- 
cation in the jury’s determination as to the penalty to 
be imposed.” See, also, 41 C. J. S., Homicide, § 399, 
p. 236, § 434, p. 319; People v. Krauser, 315 Il]. 485, 146 
N. E. 593; Hart v. State, 220 Ind. 469, 44 N. E. 2d 346; 
Watts v. State, 229 Ind. 80, 95 N. E. 2d 570; State v. 
Tiedt, 360 Mo. 594, 229 S. W. 2d 582; People v. Martin, 
12 Cal. 2d 466, 85 P. 2d 880; People v. Harris, 219 Cal. 
727, 28 P. 2d 906; Hernandez v. State, 43 Ariz. 424, 32 
P. 2d 18. Such authorities discuss at length the reasons 
for the foregoing rule. To set them forth here would 
serve no purpose. We conclude that defendant’s con- 
tention should not be sustained. 

Defendant argued that the trial court erred in re- 
fusing to give his requested instructions Nos. 3, 4, 17, 
and 26, all of which related to the weight to be given 
the testimony of certain witnesses. Instruction No. 3 
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told the jury in effect that greater care should be exer- 
cised in weighing the testimony of police officers, de- 
tectives, criminal investigators, and safety patrolmen than 
in other cases because of their natural and unavoidable 
tendency and bias of mind to consider everything as 
evidence against accused and to disregard everything 
which does not tend to support their preconceived opin- 
ion of the guilt of accused. Instruction No. 4 was in 
substance identical, but simply used the all-inclusive 
term “law enforcement officers.” Instruction No. 17 
referred to witnesses employed by the State and told 
the jury that greater care should be exercised in weigh- 
ing their testimony than in the case of a disinterested 
witness. Instruction No. 26 provided in substance that 
in weighing the testimony of one Bud Frederickson 
greater care should be exercised because he was an 
informer or undercover man. 

In Garcia v. State, supra, this court held: ‘The mere 
fact that a witness in a criminal prosecution is a regular 
public law enforcement officer does not entitle an ac- 
cused to an instruction that the jury, in weighing his 
testimony, should exercise greater care than in weighing 
the testimony of other witnesses. 

“Where informers, detectives, or other persons em- 
ployed to hunt up testimony against the accused are 
called to testify against him, he is entitled to an in- 
struction to the jury that in weighing their testimony 
greater care should be exercised than in the case of 
witnesses who are wholly disinterested.” 

In Fisher v. State, 154 Neb. 166, 47 N. W. 2d 349, 
this court held: “The rule that if a person is employed 
to produce evidence against the accused and he testifies 
against the accused, the defendant is entitled to an in- 
struction to the jury that in weighing the testimony of 
the witness greater care and closer scrutiny should be 
exercised than in considering the testimony of witnesses 
who are disinterested, is generally not applicable to 
public officers who are witnesses.” 
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The record discloses without dispute that all police 
officers, detectives, criminal investigators, and safety 
patrolmen who testified as witnesses for the State were 
regular public law enforcement officers employed by the 
city of Valentine, Cherry County, or the States of Ne- 
braska and South Dakota. Contrary to defendant’s con- 
tention, there is no evidence whatever that one Jack 
Knudtson was ever employed, rewarded, or paid by 
anyone as a criminal investigator or detective to pro- 
duce evidence against defendant. He had once been a 
safety patrolman but was then a druggist, and, like 
many other citizens in the community, he voluntarily 
gave assistance after the death of patrolman Hansen. 
In that connection also, contrary to defendant’s conten- 
tion, Bud Frederickson was not an informer or under- 
cover man employed, rewarded, or paid by anyone to 
produce evidence against defendant. He was simply a 
private citizen who in performing his civic duty volun- 
tarily gave information and assistance to regular public 
law enforcement officers after defendant and Leon had 
informed him of their unlawful activities. We conclude 
that defendant’s requested instructions Nos. 3, 4, 17, 
and 26 were not erroneously refused. 

Defendant argued that the trial court erred in re- 
fusing to give his requested instruction No. 6 relating 
to duties of the jury in arriving at a verdict, and in- 
struction No. 10 relating to the presumption. of defend- 
ant’s innocence. It is sufficient for us to say that the 
substance of such requested instructions appears in 
other instructions given by the trial court, particularly 
in instructions Nos. 3, 26, and 28. Defendant’s conten- 
tion should not be sustained. 

' Defendant argued that the trial court erred in re- 
fusing to give his tendered instruction No. 16 which 
purported to submit the lesser charge of assault and 
battery. As stated in 41 C. J. S., Homicide, § 396, p. 
232: “In a homicide prosecution, it is not proper to 
give an instruction as to assault in any of its grades 
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unless such instruction is applicable and authorized by 
the evidence.” In Clarence v. State, 89 Neb. 762, 132 
N. W. 395, it is said: “The eighth instruction asked 
and refused was to the effect that the jury might find 
defendant guilty of assault and battery, if they believed 
the evidence so warranted. This was properly refused, 
as there was no evidence which could require the in- 
struction to be given.” See, also, Mantell v. State, 141 
Neb. 15, 2 N. W. 2d 586; State v. Johnston, 221 Iowa 
933, 267 N. W. 698. Such authorities are applicable 
and controlling in the case at bar. Defendant’s con- 
tention should not be sustained. 

Defendant argued that the prosecutor was guilty of 
misconduct in final argument by appealing to the pas- 
sion and prejudice of the jury which deprived defend- 
ant of a fair trial and required reversal. In that con- 
nection, instruction No. 1 told the jury: “In deter- 
mining any of the questions of fact presented in this 
case you must be guided solely by the evidence intro- 
duced at the trial. The jury has no right to indulge in 
speculations, conjectures or inferences not supported by 
the evidence or consider any evidence that has been 
offered and excluded or ordered stricken or deleted 
during the progress of the trial. Neither are the open- 
ing statements, remarks or arguments of counsel or 
the rulings and remarks of the Court evidence.” 

It is elementary that: “* * * the prosecutor may 
state conclusions which are predicated upon the evi- 
dence” and unless an error in argument complained of 
was prejudicial to the rights of a defendant, the cause 
should not be reversed. Dobry v. State, 130 Neb. 51, 
263 N. W. 681. 

In Lee v. State, 124 Neb. 165, 245 N. W. 445, this court 
held: “‘An appeal for conviction based altogether up- 
on the evidence, however fervent it may be, is not an 
abuse of the privilege of advocacy.’ Parker v. State, 
67 Neb. 555. 

“It is not misconduct on part of the prosecuting at- 
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torney, but is indeed his duty, to comment on the con- 
duct and credibility of defendant’s witnesses, based on 
evidence and facts properly before the court. 

“Remarks in his argument by the county attorney 
brought about and made in answer to the arguments of 
prisoner’s counsel, unless necessarily prejudicial to the 
accused, do not necessitate the reversal of a conviction.” 

In that regard, section 29-2308, R. R. S. 1943, spe- 
cifically provides in part: “No judgment shall be set 
aside, or new trial granted, or judgment rendered in 
any criminal case, on the grounds of misdirection of 
the jury, or the improper admission or rejection of evi- 
dence, or for error as to any matter of pleading or pro- 
cedure, if the Supreme Court, after an examination of 
the entire cause, shall consider that no substantial mis- 
carriage of justice has actually occurred.” 

In the light of such rules and others hereinafter dis- 
cussed, we deem worthy of discussion only that part of 
the closing arguments of the special prosecutor herein- 
after set forth to which defendant made objections 
and moved for mistrial, which were overruled by the 
trial court. In that respect also, no request ever was 
made by defendant’s counsel for an instruction telling 
the jury to disregard any part of the closing argument. 
In the case at bar, it was the duty of the jury, if de- 
fendant was found guilty of first degree murder to also 
fix the penalty, at either death or imprisonment in the 
penitentiary during life “in the discretion of the jury” 
which whole matter was committed by statute to the 
judgment and conscience of the jury. Sundahl v. State, 
supra. Thus, we call attention to the fact that the 
closing argument of the special prosecutor discussed 
herein related solely to the penalty to be imposed if 
the jury found defendant: guilty of first degree murder. 
With relation thereto, the special prosecutor said: “Do 
you think it is possible and right that this man should 
have gone down there to the penitentiary of Nebraska 
where the meals will perhaps be better than he had in 
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the jail, and the beds will perhaps be better, where 
under our Constitution and our laws he has the legal 
right to attempt to get before the Board of Pardons and 
Parole * * * and present to them a plea for clemency, 
and at which you or I or the people that really know 
about this thing would probably not be present, because 
you do have the right to know that the Constitution and 
laws of this State create a Borad (Board) of Pardons and 
Parole to pass upon those cases and determine whether 
or not prisoners * * * this prisoner’s sentence should be 
commutted (commuted) or whether there should be 
a parole, and now those are things, among others, which 
you have a right to know in determining what ought 
to be done in this case.” 

That part of the statement with regard to meals and 
beds in the jail was predicated upon defendant’s com- 
plaints with regard thereto appearing in his own evi- 
dence. Such remarks could not be prejudicial. We are 
primarily concerned with the special prosecutor’s re- 
marks about pardon or parole. 

In Sundahl v. State, supra, we said: ‘Pardon or pa- 
role relates to something that may happen after con- 
viction and to action by the executive department. The 
jury had nothing to do with relation to the punishment 
except to determine whether it should be death or im- 
prisonment for life. In the event the decision was for 
life imprisonment, whether or not he should be later 
paroled or pardoned was not a matter for it to decide. 
The jury’s task at that point was to choose between one 
or the other of the penalties. That decision should not 
rest upon whether parole was easy or difficult to secure.” 
By analogy, it was improper for the prosecutor to make 
the statement heretofore set forth with regard to pardon 
or parole, and it was error to do so. The question here 
is whether or not it was prejudicial error. We conclude 
that it was not prejudicial error in a case such as that 
at bar where the jury is required to fix the penalty if 
it found defendant guilty of murder in the first degree, 
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because the argument of the prosecutor was simply a 
statement of existing constitutional and statutory law 
which all men, including the jurors, were presumed to 
know and doubtless did already know about before the 
statement was made. It will be noted that no state- 
ment was made by the prosecutor that pardon or parole 
was easy or difficult to secure or that actually or by 
statistical comparison with other cases defendant would 
be able to present a plea to the board and. obtain a hear- 
ing or obtain a pardon or parole. He simply said that 
defendant had a legal right to attempt to present a plea © 
therefor to a lawfully created Board of Pardons. Such 
statement was unaccompanied by any other objection- 
able or prejudicial remarks. Under the circumstances 
in this case, the statement as made should not require 
reversal. It would be a perversion of truth and justice 
to hold otherwise. Those conclusions are supported by 
Frady v. People, 96 Colo. 43, 40 P. 2d 606, 96 A. L. R. 
1052; Sullivan v. State, 47 Ariz. 224, 55 P. 2d 312; State 
v. Buttry, 199 Wash. 228, 90 P. 2d 1026; Powell v. Com- 
monwealth, 276 Ky. 234, 123 S. W. 2d 279; 23 C. J. S., 
Criminal Law, § 1107, p. 586; 24 C. J. S., Criminal Law, 
§ 1902, p. 896. 

Defendant also complained about other statements 
which were either conclusions of the prosecutor predi- 
cated upon the evidence or reasonable inferences there- 
from, or were remarks not necessarily prejudicial, made 
in answer to arguments of defendant’s counsel, or were 
statements which could not upon any theory have been 
prejudical or to which no proper objections were made. 
They require no further discussion except to point out 
that in a homicide case the prosecutor has- a right to 
urge the jury to fix the penalty at death if the accused 
is found guilty of murder in the first degree and the 
scope of his argument in that regard should be given a 
broad latitude, provided it is predicated: upon the evi- 
dence or reasonable inferences therefrom. 

Finally, defendant argued that unless the verdict and 
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judgment herein were reversed, this court should re- 
duce the sentence under the provisions of section 29- 
2308, R. R. S. 1943, upon the ground that there was a 
great deal of sentiment and prejudice worked up against 
defendant in Valentine and the immediate vicinity and 
that the alleged crime happened rapidly without pre- 
meditation or plan to kill the patrolman. In that re- 
gard, insofar as this record discloses, no request was 
ever made by defendant for a change of venue. Fur- 
ther, the record contains ample competent evidence of 
premeditation. There is competent evidence that de- 
fendant had armed himself for the express purpose of 
resisting arrest or apprehension, and when the patrol- 
man attempted to arrest him he carried out his premedi- 
tated plan and killed the patrolman, knowing him to be 
an officer, in an attempt to escape and avoid prosecution 
for state and federal offenses admittedly theretofore 
committed by him. The record discloses that defendant 
had a fair trial and it abounds with competent evidence, 
not the least of which are defendant’s own confessions, 
statements, and evidence, all of which amply support 
‘the jury’s conclusion that defendant was guilty of first 
degree murder and that the penalty should be death as 
provided by law. 

This court discussed at length section 29-2308, R. R. S. 
1943, and its application in Sundahl v. State, supra, and 
MacAvoy v. State, 144 Neb. 827, 15 N. W. 2d 45, certiorari 
denied 323 U.S. 804, 65 S. Ct. 559, 89 L. Ed. 642. Appli- 
cable conclusions reached therein need no repetition 
here. It is sufficient for us to say that because they 
were warranted by the evidence, we find no justifiable 
reason for substituting our judgment for that of the 
jury and the trial court by changing the verdict of the 
jury fixing the penalty at death, or the judgment and 
sentence of the trial court rendered in conformity there- 
with. Finding no prejudicial error in the record, we 
conclude that the judgment of the district court should 
be and hereby is in all respects affirmed. 
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Friday, March 30, 1956, between the hours of 6 a. m. 
and 6 p. m. of said day is fixed as the date for carrying 


into effect the sentence of the district court. ; 
AFFIRMED. 


MiLtk House CHEESE CORPORATION, A CORPORATION, 
APPELLANT, V. CHICAGO, BURLINGTON & QUINCY 


RAILROAD COMPANY, A CORPORATION, APPELLEE. 
73 N. W. 2d 679 


Filed December 16, 1955. No. 33783. 


1, Trial. A motion for a directed verdict must for the purpose of 
decision thereon be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is entitled to 
have every controverted fact resolved in his favor, and to have 
the benefit of every inference that can reasonably be deduced 
from the evidence. 

Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question, as a matter of 
law, rather than submit it to a jury for determination. 

8. Railroads: Automobiles. If the operator of a motor vehicle is 
familiar with a railroad crossing and the surrounding condi- 
tions, it is his duty in approaching it to look and listen at a 
time and place where looking and listening will be effective even 
though vision of the railroad track is restricted. 

It is the duty of the driver of a motor vehicle 
to have it under such control that when he arrives at a place 
while traveling toward a railroad crossing where it is possible 
to see and to hear an approaching train he can stop and avoid a 
collision with it. 

5. Railroads: Highways. It is the duty of a traveler on a highway, 
when approaching a railroad crossing, to look and listen for the 
approach of trains. He must look, where, by looking, he could 
see, and listen, where, by listening, he could hear, and if he 
fails without a reasonable excuse to exercise such precautions, 
then he is guilty of contributory negligence more than slight, 
as a matter of law, and no recovery can be had for damages 
resulting from a collision with a passing train. 

6. Railroads: Automobiles. Generally, a person who drives a motor 
vehicle on a railroad track at a highway crossing in front of an 
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approaching train, which he could have seen, had he looked, 
or could have heard, had he listened, is in law guilty of con- 
tributory negligence, and cannot recover damages from the 
railroad company. 


7, Railroads: Negligence. Railroad companies may provide lights 
and gates at crossings for the protection of those crossing, but 
their presence does not excuse one passing who fails to exer- 
cise precaution for his own safety. 

Neither open gates nor failure of the rail- 

road company to give signals at a railroad crossing relieves 

one about to cross the tracks from the duty to use due care 
to look and listen for an approaching train. 


APppEAL from the district court for Richardson County: 
VirciL FALLoon, Jupce. Affirmed. 


Baylor, Eunen & Baylor and Warren K. Urbom, for ap- 
pellant. 


Jean B. Cain, Joseph C. Reavis, J. W. Weingarten, and 
W. P. Loomis, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssMorE, J. 

This is an action at law brought by the Milk House 
Cheese Corporation, plaintiff, against the Chicago, Bur- 
lington & Quincy Railroad Company, a corporation, de- 
fendant, in the district court for Richardson County to 
recover damages to plaintiff’s 1951 International L-200 
tractor and a 1950 Trailmobile trailer hereinafter re- 
ferred to as plaintiff’s truck, or truck, or trailer, as occa- 
sion requires, in a collision between such truck and a 
train owned and operated by defendant. The case pro- 
ceeded to trial before a jury. At the conclusion of all 
of the evidence the defendant moved for a directed ver- 
dict for the reason that the evidence was insufficient on 
which to base a cause of action against the defendant, 
and for the further reason that the evidence showed 
plaintiff’s driver to be guilty of contributory negligence 
such as to bar any recovery against the defendant as a 
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matter of law. The trial court sustained the motion. 
From the overruling of the motion for new trial filed by 
the plaintiff, the plaintiff appeals. 

Insofar as necessary to consider here, the plaintiff’s 
petition alleged damages to plaintiff’s truck proximately 
resulting from negligence on the part of the defendant. - 
We summarize the charges of negligence as follows: 
The defendant was negligent in failing to keep a proper 
lookout, to see plaintiff’s truck, to stop the train, slacken 
its speed, or otherwise avoid the collision; in failing to 
have its locomotive under reasonable control; in run- 
ning the train at a greater speed than was reasonable and 
proper under the existing conditions; in failing to ring 
a bell or sound a whistle between a point 80 rods from 
the crossing to the crossing as a warning of an approach- 
ing train; in failing to have the headlight on the locomo- 
tive operating; and in failing to have the automatic 
signals and gates at the crossing constructed and oper- 
ating so as to give warning of the approach of the train 
on the passing track. 

The defendant’s answer denied the allegations of negli- 
gence set forth in the plaintiff’s petition, and alleged 
that the collision was caused by the negligence of the 
driver of plaintiff’s truck who could and should have 
seen the approaching train in time to have avoided the 
collision with it, but who failed to properly look and 
listen for approaching trains, failed to see and hear the 
train, failed to have his truck under proper control, 
and failed to stop the truck or avoid a collision, but 
drove the truck onto the track immediately in front of 
the train; and that the negligence of the plaintiff was 
more than slight in comparison with any negligence on 
the part of the defendant. 

The defendant filed a cross-petition which was 
dismissed, 

The plaintiff’s reply to defendant’s answer in effect 
denied the affirmative allegations of negligence con- 
tained in the defendant’s answer. 
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_ The established rule is that: “A motion for a directed 
verdict must for the purpose of decision thereon be 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is en- 
- titled to have every controverted fact resolved in his 
favor, and to have the benefit of every inference that can 
reasonably be deduced from the evidence.” McIntosh 
v. Union P. R. R. Co., 146 Neb. 844, 22 N. W. 2d 179. 
See, also, Loudy v. Union P. R. R. Co., 146 Neb. 676, 21 
N. W. 2d 431. 

In addition to the foregoing rule, it is necessary to 
bear in mind that: “Where the facts adduced to sus- 
tain an issue are such that reasonable minds can draw 
but one conclusion therefrom, it is the duty of the court 
to decide the question, as a matter of law, rather than 
submit it to a jury for determination.” Loudy v. Union 
P. R. R. Co., supra. 

The record shows that U. S. Highway No. 75 runs 
north and south across the defendant’s railroad tracks 
through Dawson, Nebraska. It is paved with concrete, 
21 feet in width, and is practically level from some dis- 
tance north of the defendant’s railroad crossing and 
across the same. The defendant’s tracks run east and 
west through Dawson. The main line track is the north 
track. The track about 10 feet south of the main line 
track is the passing track. The third track, approxi- 
mately 40 feet south of the south rail of the passing track, 
is the industry track. The east end of the depot is 80 
feet west of the west edge of Highway No. 75, and there 
is an outhouse 180 feet west of the west edge of the 
highway. There is a yellow railroad crossing sign on 
the highway approximately 400 feet north of the north 
rail of the main line. 

The defendant, with the approval of the Department 
of Roads and Irrigation and the Bureau of Public Roads 
of the federal government, constructed a crossing signal 
at Dawson consisting of automatic gates and lights, 
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that is, a flashing-light signal with a short arm gate for 
southbound traffic on the north side of the main line 
about 15 feet west of the highway and about the same 
distance north of the north rail of the main line. There 
is also the same type of signal 15 feet south of the indus- 
try track and about the same distance east.of the east 
edge of the pavement of the highway. When a train is 
on the main line approaching the crossing it operates 
the signal circuit of the crossing equipment. These ap- 
proach circuits on the main line are governed by the 
speed of the train so as to operate the signals at a suffi- 
cient time in advance of the arrival of a train at the 
crossing, and continue to operate until the train reaches 
or is at the opposite side of the crossing when the signal 
automatically shuts off. The distance at which a train 
on the main line actuates the signals is about 1,810 feet. 
On the passing track, siding, or industry track a center 
section only is placed at such points as Dawson, and the 
same type of signal is used throughout the defendant’s 
railroad system. The reason for this is because there 
are considerable switching movements, trains are broken 
up on these tracks, and they sit for long periods of time 
and at various times, which is not the case on the main 
line. Movements on switch tracks are slow. If there 
was an approach section on the passing track at Dawson 
the gates would be down all the time that trains were- 
switching. 

The plaintiff owned and operated a 1951 model L-200 
International tractor and a 1950 Trailmobile trailer. At 
the time of the collision, at about 2 p. m., on March 7, 
1952, this unit was driven by its employee James H. 
Moore. The truck was in first-class condition. The 
length of the tractor and trailer was 44 feet 10 inches. 
There were six wheels on the tractor and eight on the 
trailer. The weight of the tractor was about 9,500 to 
10,000 pounds. The trailer weighed 11,000 pounds, The 
gross weight of the cargo of cheese was 33,800 pounds. 

The locomotive was silver in color, trimmed in red, and 
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approximately 70 feet in length. The total length of 
the engine and five cars attached thereto was approxi- 
mately 400 feet, or a little more. 

The crossing signals met all the rules and regulations 
that govern the same, and there was no change in this 
respect at the time of the collision on March 7, 1952, nor 
was the signal equipment out of repair. 

The driver of the truck, an employee of the plaintiff, 
testified that he picked up a cargo of cheese at Green- 
wood, Wisconsin, and proceeded toward San Antonio, 
Texas. He stopped overnight at Tama, Iowa, and left 
there about 6 a. m., the morning of the collision. The 
day was cloudy and cold. A little way north of Nebraska 
City it turned colder and started to snow. When he 
reached Dawson it was snowing hard. He was driving 
at 20 to 25 miles an hour. until he approached within 200 
feet of the railroad track where he slowed to 15 miles 
an hour. He was familiar with the highway, having 
been over it several times, and knew he was approaching 
a railroad track. He had noticed the railroad crossing sign 
’ approximately 400 feet north of the railroad track. He 
testified that he had no reason to know what time a 
train would come along. As he approached the railroad 
track it was snowing harder, it was dark, the wind was 
blowing; and “you couldn’t see very far, or too far.” The 
‘highway was slick and wet. He began to slow down to 
look for a train so he could stop in case there was one 
coming. The window on the driver’s side of the truck 
was half-way down. He kept watching in both directions 
from a distance of 200 feet. He did not hear a bell, or the 
rumble of a train, or a whistle. No signals were in 
operation, nor were there any lights in operation. The 
motor of the truck was running quietly. The highway 
ran a little down hill at that particular place and he had 
his foot on the brake, holding the truck back. He knew 
the signal gates were there before he got to the tracks, 
but he did not believe he could see the gates or the 
lights before he got within 100 feet of the tracks. When 
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he got up to the gates, they were standing upright. The 
lights did not flash, nor did the gates start to come. 
down. The signals were not working, so he started 
across the tracks and did not see the train until the 
front wheels of the tractor were on the main line track. 
At that time he saw the train coming from just behind 
the depot 75 to 100 feet away. There was no light on 
the locomotive. When he saw the train he pulled his 
truck to the left, changed to a lower gear, and tried to 
beat the train by getting the truck across the track the 
train was on. The train hit the front part of the front 
axle on the right, or west, side of the trailer. After the 
collision the rear of the trailer was pushed to the left 
20 feet. The tractor was right under the signal lights 
on the south side of the tracks. The hood of the tractor 
was under the signal arm. He was putting on his over- 
shoes when the signal arm came down and hit the hood 
of the truck. When the locomotive stopped, the baggage 
car and half of another car were past the east edge of 
the crossing. The train struck the truck approximately 
30 feet from its front end. On cross-examination he 
testified he saw the train when the front wheels of the 
truck got onto the main line track. The front of the 
train was coming out from behind the depot. At that 
time he was 125 feet from that particular corner of the 
depot. He estimated the speed of the train at 30 miles 
an hour. Driving at a speed of 20 miles an hour, he 
could stop the truck in 30 to 35 feet. It would take 
longer on wet roads. He could not stop when he first 
saw the train for the reason that the truck was on the 
main line track 12 or 14 feet from where the train was 
on the passing track. Instead of stopping, he stepped 
on the gas to try and beat the train across the crossing. 

' A witness testified that he was driving his automobile 
at 20 miles an hour, 35 to 50 feet behind the plaintiff’s 
truck, and slowed down as he neared the railroad track. 
There was a heavy, wet snow that day; and visibility 
was poor, it was only good for about 300 feet. A train 
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came into his view when the locomotive, or the front 
of the train, was about 50 feet from the highway. He 
did not hear a bell or whistle, or any kind of warning 
from the train. The signal cross-arms were up, no 
lights were flashing, and he did not see a headlight on 
the locomotive. The rear end of the truck was struck 
by the train. When the train stopped, immediately 
after the accident, almost all of the locomotive was 
across the highway. The truck stopped on the other 
side of the crossing, with the tractor up against the 
signal on that side. On cross-examination he testified 
that the train stopped where it usually did, the same as 
if there had been no accident. Neither the truck nor 
the train was going very fast. He doubted if the truck 
could stop, he was too far along. 

A witness who farms near Dawson was driving his 
truck from the south to the north on Highway U. S. No. 
75. He was watching and listening for a train. He saw 
the train involved in the collision when he heard a 
noise and the wreck happened. It was snowing. He 
could see for a distance of from 100 to 150 feet. When 
he first saw the train he was about 150 feet south of 
the railroad tracks. He heard the whistle when the 
train “came around the curve.” At that time he was 
about a quarter of a mile south of the tracks and the 
sound was coming from the northwest. It did not 
sound plain because it was snowing. He supposed the 
train was half a mile west at that time. He did not 
hear any sound after that, such as a bell or whistle, 
nor did he see a headlight on the locomotive or the 
flash of red lights or signals. 

The station agent testified that he was standing at 
the window watching for train No. 42 as it came from 
the west, as he had orders for the crew. He first saw 
the train at the switch at the end of the passing track, 
a distance of approximately 2,000 feet west of the de- 
pot. He saw the train enter the side track. It was 
snowing very little. The train moved to in front of 
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the depot at a speed of 2 or 3 miles an hour, and came 
to a stop at the same place it usually stopped to un- 
load mail and express and also discharge and receive 
passengers. He handed the orders to the fireman who 
sits on the left side of the cab. He further testified 
that after the impact, the front of the locomotive was 
about 15 feet across the crossing. The coaches were a 
little to the west of the depot for the reason that to 
the front of the train were the baggage and express 
cars and the coaches were behind these cars. The 
coaches were a dark green color. 

The engineer who operated the locomotive at the 
time of the collision testified that he had orders to 
stop the train at Dawson to meet train No. 41 west- 
bound, and to take the siding. To do so, the train 
stopped at the west passing track switch and when the 
switch was thrown moved into the siding, when the 
switch was closed the train moved to the depot. He 
estimated the switch to be about 3,000 feet from the 
depot. He sounded the crossing whistle before taking 
the siding, and when the train was about to the depot 
the whistle was blowing. The bell rang continuously, 
it was automatic. The engineer sits on the right side 
of the cab. As the train approached the highway cross- 
ing, he noticed a truck coming down the hill. The 
train was quite a distance from the depot at that time. 
He looked across a field north of the depot and saw 
the truck north of the railroad crossing sign which is - 
approximately 400 feet north of the tracks. It was 
snowing a little, and the snow melted as soon as it hit 
the ground. He had no difficulty in seeing the truck. . 
The train was moving about 10 miles an hour, pre- 
paring to make its regular stop with its front end 8 
or 10 feet over the highway crossing on the east side 
_ thereof. He saw the truck just before the train stopped. 

He stated: “It just popped right in front of me like 
that.” When he saw the truck before the train entered 
the crossing, the truck was on the main line track. He 
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was unable to observe its speed due to his position in 
the cab. When he saw the truck before the train hit 
it, he set the air brakes, but it was too late. He got 
out of the locomotive and looked at the front end of 
it. He could see no snow on the ground. The head- 
light of the locomotive was on at that time and the 
bell was ringing. He went over to talk to the truck 
driver who had stepped out of the cab of the truck, 
and asked him if he was hurt, and he said “No.” “And 
then I says, ‘What’s the matter with you, don’t you 
have no respect for railroad crossings when you come 
to them?’ And he says, ‘I seen you coming, but I 
thought I could beat you across.’” The engineer then 
went back to the locomotive, got inside, and shut off the’ 
bell. He further testified that immediately before the 
impact the train was moving 4 or 5 miles an hour, and 
that speed was gradually reduced until the train came to 
a full stop. On cross-examination he testified he set 
the brakes at about the time of the impact. Normally 
he would not have set them as hard as he did. He 
was blowing the whistle when the train entered the 
crossing and when he saw the truck at the time it 
came up on the track ahead of the locomotive. He then 
let go of the whistle and grabbed the brake valve. 

The fireman testified that when the train arrived 
at Dawson it moved onto the passing track which he 
estimated to be about 1,800 feet west of the depot. 
No sound of the whistle was given at that time, but the 
‘bell was ringing. It was “spitting snow” which melted 
when it reached the ground. When the train proceeded 
on the passing track to the depot, it was moving at a 
speed of about 10 miles an hour. During that time the 
whistle was blown two long, one short, and two long 
blasts before the train got to the crossing. It was 
sounded at the required distance west of the depot. 
As the train was moving into the station, he could see | 
the truck at a distance of 400 or 500 feet, moving at a 
speed of about 35 miles an hour. The last time he saw 
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the truck its speed was about 20 miles an hour. After 
the impact he left the locomotive and inspected it. The 
bell was ringing at all times until the engineer shut it 
off after the impact. There was no snow on the cross- 
ing, and it was not slippery. On cross-examination he 
testified that the train was 700 or 800 feet west of the 
depot when he first saw the truck 400 or 500 feet north 
of the crossing. The second time he saw the truck was 
when the train hit the back end of it. The last sound 
of the whistle is given at the crossing. 

The conductor testified that the train consisted of a 
Diesel locomotive and five cars. The train stopped at 
the west switch about 1,800 to 2,000 feet from the depot 
to take the siding. It was snowing off and on at times, 
a light snow, and no drifts. As the train left the switch 
on the passing track, it traveled at a speed of from 8 
to 12 miles an hour. When the train stopped, the loco- 
motive was just beyond the crossing, the head car was 
close to the crossing, and the coaches were in front of 
the depot. 

The expressman on the train testified that the train 
stopped at the west switch to go onto the passing track. 
He opened the door of the express car to get ready for 
station work. At that time it was snowing “a little bit.” 
He was standing in the door on the north side of the train 
from the time the train was at the west switch until 
it got to the depot. The train was moving at a speed 
of 5, 7, or 8 miles an hour when it got onto the passing 
track to make the stop at the Dawson depot. He heard 
the whistle blow, that is when the expressmen get ready 
to do station work. He saw the truck on the highway 
north of the railroad sign, coming down hill, and at that 
time the train was west of the outhouse. He had no 
difficulty in seeing the truck, and watched it until 
the train got to the depot, then the depot obstructed his 
view. He estimated the speed of the truck at the time 
he saw it at 25 miles an hour. When the train reached 
the other side of the depot, he observed the driver of 
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the truck seemed to apply his brakes and then let them 
off. The truck at that time was 200 or 300 feet north 
of the track and “then he just shot out there like that.” 
He stepped back from the door as he knew the train 
was going to hit the truck. He was in the third car 
back of the locomotive. On cross-examination he testi- 
fied that when the train was at the depot the truck was 
200 or 300 feet away. 

The flagman testified that when the train approached 
the switch west of Dawson it headed onto the passing 
track and stopped to pick him up after he closed the 
switch. It is approximately 1,800 to 1,900 feet from 
the depot to the switch. On the passing track the train 
moved at a speed of 10 miles an hour, or a little better. 
It was snowing, but there was no snow on the ground 
and not enough falling to interfere with vision. He 
could see 3,000 or 4,000 feet and see train No. 41 ap- 
proaching from the east when he was standing on the 
main line. He went up to the pavement after the im- 
pact, and testified it could have been damp, but it was 
not wet, there was no snow on it, and the paving would 
not have been hard to drive on. 

A deputy sheriff of Richardson County testified that 
he arrived at the scene of the accident about 35 or 40 
minutes after it happened. He had a conversation with 
the truck driver who said he did not stop at the cross- 
ing. He further testified that visibility was good, and 
he estimated that he could see a distance of 400 or 
500 feet. 

A captain of the Nebraska Safety Patrol testified to 
the distance in which a motor vehicle could be stopped 
at certain speeds under the conditions existing at the 
time of the accident, taking into consideration the 
reaction time, which would indicate the application of 
brakes. The evidence in the instant case discloses that 
the driver of the plaintiff’s truck, by changing to a lower 
gear, attempted to pass in front of the train and clear 
the crossing before the train passed, and there is no 
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evidence that he applied his brakes at that time. There- 
fore, under the evidence adduced, the evidence of this 
witness has little application here. 

There is no evidence that the highway had any ice 
or snow on it to make it slippery. What snow fell about 
the time of the accident melted as soon as it reached 
the ground or pavement, and did not accumulate. 

The plaintiff assigns as error the following: (1) The 
trial court erred in sustaining defendant’s motion for a 
directed verdict. (2) The trial court erred in failing 
to submit to the jury the issue of the defendant’s neg- 
ligence. (3) The trial court erred in holding that the 
plaintiff as a matter of law was guilty of contributory 
negligence barring its recovery. Other assignments 
of error relate to the above and will not be set out. 

The following authorities are applicable, under the 
facts and circumstances, to the instant case. 

If the operator of a motor vehicle is familiar with a 
railroad crossing and the surrounding conditions, it is 
his duty in approaching it to look and listen at a time 
and place where looking and listening will be effec- 
tive even though vision of the railroad track is restricted. 
See Kennedy v. Chicago, R. I. & P. R. R. Co., 156 Neb. 
345, 56 N. W. 2d 446. 

It is the duty of the driver of a motor vehicle to have 
it under such control that when he arrives at a place 
while traveling toward a railroad crossing where it 
is possible to see and to hear an approaching train he 
can stop and avoid a collision with it. See Kennedy v. 
Chicago, R. I. & P. R. R. Co., supra. 

It is the duty of a traveler on a highway, when ap- 
proaching a railroad crossing, to look and listen for the 
approach of trains. He must look, where, by looking, 
he could see, and listen, where, by listening, he could 
hear, and if he fails without reasonable excuse to 
exercise such precautions, then he is guilty of con- 
tributory negligence more than slight, as a matter of 
law, and no recovery can be had for damages result- 
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ing from a collision with a passing train. McIntosh 
v. Union P. R. R. Co., supra. . 

In Rickert v. Union P. R. R. Co., 100 Neb. 304, 160 N. 
W. 86, it was held that a traveler upon a public high- 
way, who attempts to cross a railroad track in front of 
an approaching train, if he knew, or ought to have 
known, of its approach, is guilty of contributory negli- 
gence which will prevent a recovery for resulting dam- 
ages, if the approaching train was in such close prox- 
imity to the crossing that a reasonably prudent person 
could not fairly expect to cross in safety ahead of it. 
Cases adhering to this principle are, Eggeling v. Chicago, 
R. I. & P. Ry. Co., 119 Neb. 229, 228 N. W. 361; Haffke 
v. Missouri P. R. R. Corp., 110 Neb. 125, 193 N. W. 257; 
Askey v. Chicago, B. & Q. R. R. Co., 101 Neb. 266, 162 
N. W. 647; Moreland v. Chicago & N. W. Ry. Co., 117 
Neb. 456, 220 N. W. 692; Mundt v. Chicago, R. I. & P. 
R. R. Co., 136 Neb. 478, 286 N. W. 691; Loudy v. Union 
P. R. R. Co., supra. 

The evidence adduced by the plaintiff with reference 
to not hearing a bell or whistle of the approaching train 
prior to the time of. the collision between the train and 
the truck is not sufficient to overcome the evidence of 
reliable and competent witnesses that a bell was ring- 
ing and a whistle blowing. 

Considering the positive testimony of the defendant’s 
witnesses on the question of the ringing of the bell 
and blowing of the whistle, in the case of Nanfito v. 
Chicago, B. & Q. R. R. Co., 103 Neb. 577, 173 N. W. 
575, it is said: “The testimony of witnesses, who were 
near the place of the accident at the time, that they did 
not hear the bell, without further explanation, is not 
sufficient to overcome positive evidence of reliable and 
competent witnesses that the bell was ringing.” See, 
also, Tsiampras v. Union P. R. R. Co., 104 Neb. 205, 
176 N. W. 366. 

Even assuming, for the purposes of argument only, 
that the plaintiff adduced competent evidence that the 
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engineer did not blow the whistle on the train for the 
crossing or that the bell was not ringing as required 
by statute, the cases of Askey v. Chicago, B. & Q. R. R. 
Co., supra; Moreland v. Chicago & N. W. Ry. Co., supra; 
Mundt v. Chicago, R. I. & P. R. R. Co., supra; and Loudy 
v. Union P. R. R. Co., supra, are authority for the rule 
that where it is undisputed that a traveler on a highway 
failed to exercise reasonable precautions by looking and 
listening at a reasonable point where he could have 
seen an approaching train in time to stop before reaching 
the tracks, his negligence, as a matter of law, will de- 
feat a recovery for damages resulting from a collision 
with a train at a crossing, even though no signal by 
the locomotive bell or whistle was given as required by 
law. ; 

Failure of defendant’s locomotive engineer to ring the 
bell or blow the whistle as the train approached the 
crossing, even though it may have been negligent, 
would not make the railroad company liable for dam- 
ages to a motor vehicle in a collision at the crossing, 
if the driver of the motor vehicle recklessly failed and 
neglected to have his motor vehicle under control and 
by looking and listening at the proper time and place 
could have seen the approaching train in time to stop 
before reaching the track, but recklessly failed and ne- 
glected to do so, whereby there was a collision. See 
Askey v. Chicago, B. & Q. R. R. Co., supra. 

Section 74-583, R. R. S. 1943, provides for the equip- 
ment to bé used on locomotives in this state in the 
form of a headlight, and designates the power and vis- 
ibility of the headlight. The visibility required by the 
statute is intended to be measured by and under ordi- 
nary night conditions, and for the sight of a person hav- 
ing usual visual capacity, and does not apply to en- 
gines that may be used exclusively between sunrise 
and sunset. The collision in the instant case occurred 
at about 2 p.m. Under the statute there was no specific 
duty on the part of the defendant to have the headlight 
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‘on its locomotive lighted at this time of the day. There 
is no evidence that a headlight on the locomotive would 
have made the train visible any sooner, or that it would 
have given any additional warning of the approach of 
the train. However, the evidence discloses that the 
headlight of the locomotive was on. The testimony 
contra is that the plaintiff’s witnesses did not see it. 

Apparently the plaintiff's driver contends that the 
failure of the wigwag signals to operate at the crossing 
to give him warning of the approach of a train on de- 
fendant’s crossing justified him in assuming that it 
was safe to cross the tracks without further precaution. 

In this connection, section 39-729, R. R. S. 1943, pro- 
vided that in order to further promote safety, power is 
conferred upon the Department of Roads and Irrigation 
to devise warning signals and to erect and maintain 
them at railroad crossings where they intersect high- 
ways. In conformance with this section of the statutes, 
warning signals were erected at the highway crossing 
in question. 

In connection with the effect of warning signals as 
the same apply to a driver of a motor vehicle approach- 
ing a railroad crossing, the following cases are applicable. 

The case of Miller v. Pennsylvania R. R. Co., 299 Pa. 
63, 149 A. 85, is similar to the instant case with reference 
to the location of the tracks, the crossing, the flash 
signals, and the depot. There was a flashlight signal 
west of the main line which did not operate for train 
movements on side tracks. In the opinion the court 
said: “Railroads may provide lights or gates for the 
protection of those crossing, but their presence does 
not excuse one passing who fails to exercise due pre- 
caution for his own safety: Zotter v. L. V. R. R. Co., 
280 Pa. 14; O’Neill v. Reading Company, 296 Pa. 319.”- 

In Wabash Ry. Co. v. Huelsmann, 290 F. 165, it is 
said that generally, a person who drives a motor vehicle 
on a railroad track at a highway crossing in front of 
an approaching train, which he could have seen, had he 
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looked, or could have heard, had he listened, is in law 
guilty of contributory negligence, and cannot recover 
damages from the railroad company. Neither open gates 
nor failure of the railway company to give signals at a 
railway crossing relieves one about to cross the tracks 
from the duty to use due care to look and listen for an 
approaching train. 

In Calloway v. Pennsylvania R. R. Co., 62 F. 2d 27, 
at the point where the accident occurred, two tracks of 
the defendant crossed the street, a main line track and 
a switch track. The two tracks were parallel and very 
close together. Automatic electric signal lights were 
maintained at the crossing by the defendant, but these 
lights were connected with the main track only and 
not with the switch. In this respect the signal arrange- 
ment was somewhat analogous to the case at bar. The 
court said: “ ‘Neither open gates nor failure of the rail- 
way company to give signals at a railway crossing re- 
lieves one about to cross the tracks from the duty to 
use due care to look and listen for an approaching train.’ 
Atchison, T. & S. F. R. Co. v. McNulty (C. C. A.) 285 
F. 97, 100, certiorari denied 262 U. S. 746, 43 S. Ct. 
021, 67 L. Ed. 1212.” See, also, Union P. R. R. Co. v. 
. Rosewater, 157 F. 168, 15 L. R. A. N. S. 803, 13 Ann. 
Cas. 851; Delaware, L. & W. R. R. Co. v. Welshman, 229 
F. 82, L. R. A. 1916E 816; Lang v. Byram, 35 F. 2d 
489. 

In Johnson v. Union P. R. R. Co., 157 Kan. 633, 143 
P. 2d 630, referring to Jacobs v. Railway Co., 97 Kan. 
247, 154 P. 1023, L. R. A 1916D 783, Ann. Cas. 1918D 
384, where the failure of an electric signal bell at a 
railroad crossing was the basis of the negligence 
charged against the railway company, and because of 
that negligence plaintiff claimed exemption from his 
own amenability to the rule of contributory negligence 
barring recovery, the court said: “‘* * * the failure of an 
electric bell to ring does not relieve one about to cross 
a railroad track of the imperative duty to look and listen 
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before crossing. If he fails to do so, he is guilty of such 
contributory negligence as will prevent his recovery 
for any injuries sustained, and there is nothing to sub- 
mit to the jury.’” 

The fact that the accident happened as it did indi- 
cates either that the truck driver failed to look and 
observe the approaching train, or, having seen it, de- 
cided to take the chances of an attempt to cross ahead 
of it. In either case he was negligent and there can 
be no recovery. 

The only reasonable deduction that can be drawn 
from the evidence is that the driver of the plaintiff's 
truck either did not look toward the approaching train 
at a place where a view could have been had a rea- 
sonable distance down the track, or, if he did look at 
such a place, no heed was given to the oncoming train, 
until it was too late to avoid the accident, and the con- 
duct of the driver of the truck was negligence as a mat- 
ter of law. 

The plaintiff made other contentions, the considera- 
tion of which we deem unnecessary to a determination 
of this appeal, therefore the same will not be discussed. 

We conclude that the trial court did not err in sus- 
taining the defendant’s motion for a directed verdict. 

AFFIRMED, 


MyrTLE PESTEL, APPELLANT, V. BERNHARD PESTEL, 


APPELLEE. 
73 N. W. 2d 689 


Filed December 16, 1955. No. 33799. 


Divorce. The court in deciding the amount of alimony or in 
making a division of property in a divorce case will consider the 
ages if the parties, their earning ability, the duration of and the 
conduct of each during the marriage, their station in life, the 
circumstances and necessities of each, the physical condition of 
each, the property owned by them, and whether or not it was 
acquired by their joint efforts, and any other pertinent facts. 
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APPEAL from the district court for Stanton County: 
Lyte E. Jackson, Jupce. Affirmed as modified. 


Thomas L. Grady, for appellant. 
Duetsch & Jewell, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


BOSLAuUGH, J. 

Appellant sought a divorce from appellee pansies: 
as she alleged, he on August 13, 1951, deserted her, 
had continued such desertion thereafter, and wholly 
failed to perform any of the obligations of the marriage 
contract after he deserted appellant. She asked for 
suitable allowances including permanent alimony. Ap- 
pellee denied the charges of misconduct made against 
him by appellant and asserted that on or about August 
13, 1951, she ordered appellee to leave and move from 
the house then occupied by the parties, the title to which 
was in appellant; that appellee did remove therefrom; 
and that the separation of the parties was the result 
of the repeated demands of appellant that appellee leave 
her and live apart from her. Appellee also alleged the 
proceedings had in and the result of a prior case to which 
he was defendant and appellant was plaintiff. Appellee 
asked that the petition of appellant be denied, The reply 
of the appellant to the answer of appellee was in essence 
a denial. 

The district court found that jurisdictional requisites 
existed; that all issues involved should be resolved in 
favor of appellant and against appellee; that an abso- 
lute divorce should be granted appellant; that the parties 
should retain the property, real and personal, in their 
respective possession; and that appellant should be 
awarded as permanent alimony from appellee the sum of 
$7,500, compensation for her attorney in a designated 
amount, and costs. A judgment was rendered in har- 
mony with the findings. The motion of appellee for a 
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new trial and the motion of appellant for a new trial of 
the issue as to permanent alimony only were denied. 
This appeal is from the action of the court adjudging 
the amount of permanent alimony appellant shall have - 
from appellee. He did not appeal.. He has not taken a 
cross-appeal but has expressly waived his right to do so. 

The single problem presented to this court by the 
pending appeal is the amount that should be awarded to 
appellant as permanent alimony. The amount given 
her by the finding and judgment of the trial court is con- 
sidered by her as very inadequate. Abele claims 
that it is grossly exorbitant. 

In Parker v. Parker, 155 Neb. 325, 51 N. W. 2d 753, 
it is said: “The court in deciding the amount of alimony 
or in making a division of property in a divorce case 
will consider the ages of the parties, their earning ability, 
the duration of and the conduct of each during the mar- 
riage, their station in life, the circumstances and neces- 
sities of each, the physical condition of each, the prop- 
erty owned by them, and whether or not it was ac- 
quired by their joint efforts, and any other pertinent 
facts.” See, also, Kidder v. Kidder, 159 Neb. 666, 68 
N. W. 2d 279; Cowan v. Cowan, 160 Neb. 74, 69 N. W. 
2d 300. 

The parties to this controversy were married Septem- 
ber 15, 1917. They were at that time and have since 
been residents of Nebraska and residents of Stanton 
County since February 1926. Appellant is 58 and ap- 
pellee is 63 years of age. They occupied and operated 
a rented farm in Cuming County during the 9-year period 
from their marriage until February 1926. They bought a 
farm of 160 acres in Stanton County on August 3, 1925, 
moved on it in February 1926, and continued to occupy 
and operate it until the spring of 1947. The purchase 
price was $24,800 and it was satisfied about March 1, 
1926, with $10,000 given appellee by his father in 1921 
and about $2,000 accumulation thereon, $5,000 borrowed 
from the father of appellee and secured by mortgage 
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on the land, $2,000 loaned to appellee by his brother, 
and the balance of $5,800 was money appellant and ap- 
pellee had made and saved by the use of the land. Ap- 
pellee realized $14,000 from gifts by his father in his 
lifetime and by the terms of the will of his father. The 
last payment on the mortgage placed on the land was 
in 1941 or 1942. The title to the land was taken and 
since has been in the name of appellee. 

Appellee estimated at the time of marriage he had 
between $800 and $1,000 and 6 brood sows. He spent the 
money for horses and farm equipment. Appellant had 
3 cows, a calf, several dozens of chickens, canned food 
sufficient for their use until a crop was produced, and 
furniture so that they had only to buy a bed. 

_ The parties during the period of about 20 years from 
the time they moved on the 160-acre farm they had pur- 
chased were industrious, thrifty, prudent, and success- 
ful. They worked hard, they were saving, and they ac- 
cumulated a considerable amount of property and funds. 
Appellant did the housework. She became the mother 
of two sons and cared for and raised them. She helped 
with the farm work, assisted appellee in stacking hay, 
picking corn, and in doing other farm work. She milked 
from 5 to.10 cows, and she raised and cared for chickens 
to the extent of as many as 900. She fed hogs and did 
other chores. It is not claimed that she had any help 
with the household duties. It is affirmatively conceded 
that she did her part. The sole source of income of the 
parties during this time was from the 160-acre farm. 

In the year 1946 appellant with the approval of ap- 
pellee bought 95 acres of land located about a mile from 
the 160 acres described above. She paid the purchase 
price of $8,500 by using a substantial part of what she 
had inherited from her family. This was supplemented 
with her earnings and savings from 40 acres of land she 
had inherited in 1938 and from other sources. Appellee 
and appellant moved on the 95-acre farm in the spring of 
1947 with the mutual intention of decreasing their duties 
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and labors, improving the farm, and making it their 
home during their declining years. Appellant continued 
after they moved to this farm to raise and care for large 
numbers of chickens and hogs. She realized as much as 
$2,000 from hogs in a single year. She also got a con- 
siderable production of grain from the tilled part of 
the land. This place was improved with a modern 
house, appropriate modern appliances, utensils, furnish- 
ings, and equipment at an expenditure by appellant of 
about $9,000. The record justifies a finding that she 
invested all of her inheritance from her family in pur- 
chasing and improving this place and equipping and 
furnishing the house except one-tenth of 160 acres of land 
in South Dakota and one-tenth of 320 acres of land in 
Texas of small and uncertain value. The evidence is 
not clear and definite as to the exact value of the in- 
heritance she received from her family but it is suffi- 
cient to permit an acceptance of her sworn estimate 
that it was more than $12,000. The improvements made 
on the 95-acre farm were with the knowledge and ap- 
proval and, to a considerable extent, with the participa- 
tion of appellee. He testified he expended about $4,000 
exclusive of his labor in improving the fences and build- 
ing new ones of woven wire and in improving the barn, 
granary, and other outbuildings. There is dispute in the 
evidence as to the amount he expended for these pur- 
poses but it is conceded that it was more than $2,000. 
It was paid from the joint account of appellant and 
appellee. 

Appellee left the home of the parties on the 95-acre 
farm on August 13, 1951. He has since made his home 
with his son Clarence on the 160-acre farm. There is 
evidence that the parties to this cause had many dis- 
agreements and much unpleasantness for a considerable 
time before the separation. There is evidence that this 
situation existed in 1950 and that they infrequently spoke 
to each other during the 6 months immediately before 
appellee left appellant. 


VoL. 161] SEPTEMBER TERM, 1955 473 
Pestel v. Pestel 


The property in the name and possession of appellant 
as shown by the evidence produced by her consists of 
the 95-acre farm and the personal property thereon, 
a one-tenth interest in 160 acres of land in South Dakota, 
a one-tenth interest in 320 acres of land in Texas, a 
nominal amount of cash, and a 1950 Ford automobile. Her 
health is not good. She has and is crippled by chronic 
arthritis. Ordinary exercise such as doing housework 
affects her legs so that they will not function. She 
also suffers from an abnormal heart. The 95 acres of 
land in her name have a value of not more than $15,000. 

Appellee claims the property he has is the 160-acre 
farm in his name which he rents to his ‘son Clarence 
for an annual rental of $1,000, the amount of the taxes 
thereon, and Clarence furnishes him a home; United 
States E Bonds of the maturity value of $4,500; bank 
account of $2,316.59; a 1941 Ford automobile; and a few 
items of small tools. The 160 acres of land in the name 
of appellee have a value of not less than $27,000. 

The banking business of the parties was done in the 
name of appellee until the year 1938. Thereafter he 
had a bank account in one or more banks and appellant 
thereafter had an individual bank account. They also 
had a joint bank account. Appellee withdrew from the 
joint account the sum of $3,250 on August 2, 1951, which 
was 11 days before the separation of the parties, and 
$55 on August 16 or 17, 1951, which was the balance 
of the account. In September 1953 appellee had bank 
balances of about $7,000. He says this has been reduced 
to less than $2,500. His explanation of the disposition 
of the difference is equivocal, incomplete, and 
unsatisfactory. 

Appellee testified at the trial of the first divorce case 
referred to above, Pestel v. Pestel, 158 Neb. 611, 64 
N. W. 2d 299, supplemental opinion, 159 Neb. 56, 65 
N. W. 2d 233, that he had not at any time given prop- 
erty of any kind except some machinery to his son 
Clarence. It appears in the testimony of appellee and 
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otherwise in this case that in 1947 or 1948 he gave his 
son Robert $5,000, that his intention was to treat the 
sons alike, and that he had given his son Clarence at 
least $5,000. Appellee was probably then referring to 
the farm equipment and machinery and the interest in 
livestock he had given Clarence. Appellee gave Clar- 
ence $4,250 in February 1951, and at a later date that 
year $750. The method of doing this was that appellee 
deposited money in a bank in the name of Clarence, 
without his knowledge, and delivered the deposit tickets 
issued by the bank to him. There was no conversation 
or understanding about it and appellee got nothing from 
Clarence on account thereof. There was no situation 
or happening that affected Clarence that explained this 
generosity. Clarence had property, was successful in 
his engagements and business, and he had no pressing 
obligation. Appellee later, probably August 15, 1951, 
gave Clarence a check for $1,000. He gave his father 
nothing on account thereof. About May 1951 appellee 
had $6,000 maturity value of United States E Bonds 
reissued to his son Robert as the payee thereof and gave 
him the bonds. Robert gave his father nothing on 
account of his receipt of the bonds. The record is 
silent as to any negotiations or arrangement concerning 
them. Robert owned property, was operating a going 
and apparently successful business, and it is not claimed 
that the transfer of the bonds to him was done to per- 
mit him to respond to any present necessity. 

The $6,000 appellee gave Clarence in 1951 and the 
bonds of $6,000 which he gave Robert in 1951 as above 
stated should, for the purpose of a division of property 
between the parties to this case, be considered and 
treated as property owned by appellee. In this view 
of the case and considering the circumstances shown 
by the record, the allowance of permanent alimony of 
$7,500 made to appellant and required to be paid her 
by appellee is inadequate and it should be modified 
and changed as hereafter stated. It is found by this 
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court that the allowance of permanent alimony to ap- 
pellant should be and is fixed at the sum of $12,000. 

It is therefore adjudged that appellant have and re- 
cover of and from appellee the sum of $12,000 as per- 
manent alimony without interest or execution for 120 
days from the date of the filing of the mandate in the 
district court, that appellant have and recover of and 
from appellee the sum of $350 as compensation to her 
counsel for services in this court to be taxed as costs, 
and that the costs in this court should be and they are 
taxed to appellee. 

The judgment of the district court as modified should 
be and it is affirmed. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA EX REL. ERNEST M. JOHNSON, RELATOR, 


v. BRUCE HAGEMEISTER, RESPONDENT. 
73 N. W. 2d 625 


Filed December 16, 1955. No. 33806. 


1. Officers. One who sues to recover a public office has the bur- 
den of proving every fact essential to his title, his recovery 
depending upon the strength of his own title and not upon 
the weakness of the claim of his adversary. 

2. Constitutional Law. The Legislature’s action, in confirming or 
rejecting a nomination or appointment of the Governor, is an 
executive rather than a legislative act. 

The Nebraska Constitution expressly provides that 
“The Legislature shall determine the rules of its proceedings.” 
This provision does not restrict the power given to the mere 
formulation of standing rules, or to the proceedings of the 
body in ordinary legislative matters. In the absence of con- 
stitutional restraints, and when exercised by a majority of a 
constitutional quorum, such authority extends to the deter- 
mination of the propriety and effect of any action as it is 
taken by the body as it proceeds in the exercise of any power, 
in the transaction of any business, or in the performance of 
any duty conferred upon it by the Constitution. 

When the Legislature finally confirms an appoint- 

ment made by the Governor it is without power thereafter 
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to revoke the confirmation. However under the rules of the 
Legislature, which the Constitution authorized it to adopt, no 
vote on the confirmation of an appointment to office is final, 
and consequently there is no such confirmation, until a motion 
to reconsider an affirmative vote thereon has been disposed 
of adversely or the time for the making thereof has expired 
without such a motion being made. 


Original action. Writ denied. 
Charles A. Fisher and Ernest M. Johnson, for relator. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyer, for respondent. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


WENKE, J. 

This is an original action in quo warranto brought 
by relator, Ernest M. Johnson, for the purpose of oust- 
ing and excluding the respondent, Bruce Hagemeister, 
from a position of membership on the Board of Education 
of State Normal Schools of the State of Nebraska and 
to have the relator adjudged entitled to the position and 
admitted to the same, with all the rights and privileges 
thereof. 

The relator, on February 10, 1955, requested the Attor- 
ney General of the state to bring this action but he re- 
fused to do so. Consequently the relator brought it. 
In view thereof, “He is required to show that his title to 
the office is better than the incumbent’s, and must re- 
cover, if at all, upon the strength of his own title and 
not upon the weakness of the claim of his adversary.” 
State ex rel. Birkhauser v. Moores, 52 Neb. 634, 72 N. 
W. 1056. See, also, Barrett v. Duff, 114 Kan. 220, 217 
P. 918; Wooton v. Wheeler, 149 Ky. 62, 147 S. W. 914. 

We accepted original jurisdiction pursuant to and by 
authority of Article V, section 2, Constitution of Ne- 
braska, which provides, insofar as here material, that: 
“The supreme court shall have jurisdiction in * * * 
quo warranto, * * *.” See, also, section 24-204, R. R.S. 
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1943, which provides: “The Supreme Court shall have 
original jurisdiction in * * * quo warranto * * *.” The 
right to file is provided for by section 25-21,121, R. R. S. 
1943. 

In 1920 the Board of Education of State Normal Schools 
was established by the adoption of Article VII, section 13, 
Constitution of Nebraska. It provided: “The general 
government of the state normal schools, as now existing, 
and such other normal schools as may be established by 
law, shall be vested, under the direction of the Legisla- 
ture, in a board of seven members to be styled Board 
of Education of State Normal Schools, six of whom 
shall be appointed by the Governor, with the advice and 
consent of the senate, two each for a term of two, four, 
and six years, and two each biennium thereafter for a 
term of six years, and the State Superintendent of 
Public Instruction shall be a member ex-officio.” See, 
also, section 85-301, R. R. S. 1943. We shall hereinafter 
refer to the Board of Education of State Normal Schools 
as the board. 

The terms of the original members of the board all 
began on January 1, 1921. See Article XVII, section 1, 
Constitution of Nebraska, which provides: “The sev- 
eral amendments passed and submitted by this Con- 
vention when adopted at the election shall take effect on 
‘ the first day of January, 1921, * * *.” Consequently all 
subsequent terms of the several members begin on Jan- 
uary 1 of odd-numbered years. 

In the fall of 1953, during recess of the Legislature, a 
vacancy occurred in the membership of the board by 
reason of the death of Edwin D. Crites of Chadron, Ne- 
braska. The term of his membership on the board ran 
to January 1, 1955. 

Article IV, section 11, Constitution of Nebraska, pro- 
vides: “In case of a vacancy during the recess of the 
senate, in any office which is not elective, the governor 
shall make a temporary appointment until the next 
meeting of the senate, when he shall nominate some 
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person to fill such office; and any person so nominated, 
who is confirmed by the senate, (a majority of all the 
senators elected concurring by voting yeas and nays), 
shall hold his office during the remainder of the term, 
and until his successor shall be appointed and qualified.” 

Then Governor Robert B. Crosby, under and pursu- 
ant to the authority granted him, on November 18, 1953, 
appointed relator to fill the vacancy on the board caused 
by the death of Crites. Relator took the oath of office 
and filed it in the office of the Secretary of State on 
November 30, 1953. He thereafter occupied the office 
and performed the duties thereof. Subsequently, at its 
Sixty-sixth (Extraordinary) Session, the Legislature, on 
April 28, 1954, confirmed relator’s appointment to fill the 
vacancy. 

With the term in which the vacancy occurred ending 
December 31, 1954, with the Legislature meeting in 
regular session at 12 o’clock noon on January 4, 1955 
(see Article ITI, section 10, Constitution of Nebraska), 
and with the new Governor not taking office until Jan- 
uary 6, 1955 (see Article XVII, section 5, Constitution of 
Nebraska), the then Governor, Robert B. Crosby, on 
October 20, 1954, appointed relator to a six-year mem- 
bership on the board, the term running from January 
1, 1955, to January 1, 1961. 

On Friday, January 28, 1955, the Sixty-seventh Ses- 
sion of the Legislature, that being its nineteenth legisla- 
tive day, received a report from its committee on com- 
mittees reporting favorably on relator’s appointment. 
On the same day his appointment was confirmed by the 
Legislature. However, on Monday, January 31, 1955, 
that being its twentieth legislative day, the Legislature 
adopted a motion made by Senator Bixler to reconsider 
the action it had taken on Friday, January 28, 1955, 
confirming the appointment of relator to the board. 
The Legislature, after taking such action, immediately 
thereafter adopted another motion made by Senator 
Bixler that relator not be confirmed. Senator Bixler 
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had voted for relator’s confirmation on January 28, 1955. 

Thereafter, on February 2, 1955, Governor Victor An- 
derson nominated respondent to the term of member- 
ship on the board running from January 1, 1955, to 
January 1, 1961. This nomination the Legislature con- 
firmed on February 28, 1955. Thereafter, on March 2, 
1955, the Governor appointed and commissioned respond- 
ent who thereupon took the oath of office on March 8, 
1955, and filed it in the office of the Secretary of State 
on March 9, 1955. Respondent is presently occupying 
the office and performing the duties thereof. 

This raises the question, did the Legislature have the 
right to reconsider its action of Friday, January 28, 
1955, confirming the relator’s appointment on Monday, 
January 31, 1955, its next legislative day, no question 
being raised as to the personal qualifications of either 
relator or respondent? 

We think the appointive power here involved requiring 
concurrent action of the Governor and the Legislature, 
although not necessarily in point of time, is executive 
or administrative in character. As stated in People v. 
Shawver, 30 Wyo. 366, 222 P.11: “It is usually held that 
the senate, in the exercise of its power to consent to or 
confirm executive appointments, performs an executive 
or administrative rather than a legislative function.” | 
See, also, 22 R. C. L., Public Officers, § 73, p. 424. 

“The senate’s action, in confirming or rejecting the 
governor’s nominations, is an executive rather than a 
legislative act.” 81C.J.S., States, § 68, p. 1001. 

Article II, section 1, Constitution of Nebraska, pro- 
vides: “The powers of the government of this state are 
divided into three distinct departments, the legislative, 
executive and judicial, and no person or collection of 
persons being one of these departments, shall exercise 
any power properly belonging to either of the others, 
except as hereinafter expressly directed or permitted.” 

While our Constitution thus divides the government of 
the state into three distinct departments, and prohibits 
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any person or collection of persons in one department 
from exercising any power properly belonging to either 
of the others, however, it expressly recognizes that the 
provisions in the Constitution transgress this separation 
and, insofar as they do, the separate departments would 
have such power. Consequently the Legislature had 
the power to confirm the appointment although execu- 
tive or administrative in character. 

The Constitution also provides: “* * * the Legislature 
shall determine the rules of its proceedings * * *.” Art. 
III, § 10, Constitution of Nebraska. It will be observed 
that this authority does not limit itself to any particular 
power which the Legislature has or is given but is broad 
and unlimited in its scope. As stated in Crawford v. 
Gilchrist, 64 Fla. 41, 59 So. 963: “The constitution ex- 
pressly provides that ‘Each house shall _-_____- deter- 
mine the rules of its proceedings;’ * * * The provision 
that each house ‘shall determine the rules of its pro- 
ceedings,’ does not restrict the power given to the mere 
formulation of standing rules, or to the proceedings of 
the body in ordinary legislative matters; but, in the ab- 
sence of constitutional restraints, and when exercised by 
a majority of a constitutional quorum, such authority 
' extends to the determination of the propriety and effect 
of any action as it is taken by the body as it proceeds in 
' the exercise of any power, in the transaction of any busi- 
ness, or in the performance of any duty conferred upon 
it by the constitution.” 

Also as stated in 81 C. J. S., States, § 39, p. 956: 
“Under provisions of the constitutions of the several 
states, each house generally has power to determine its 
rules of procedure, and in such case proceedings in con- 
formity with the legislative rules are valid where not in 
conflict with the constitution; * * *. The power to de- 
termine rules of proceedings is not restricted to proceed- 
ings of the body in ordinary legislative matters, but 
extends to the determination of the propriety and effect 
of any action taken by the body as it proceeds in the 
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exercise of any power, in the transaction of any busi- 
ness, or in the performance of any duty conferred on it 
by the constitution. * * * The power to determine 
rules of procedure embraces the right to determine as 
to the reconsideration of action taken, when no provision 
of the constitution is thereby violated.” See, also, Opin- 
ion of the Justices, 252 Ala. 205, 40 So. 2d 623; United 
States v. Smith, 286 U. S. 6, 52 S. Ct. 475, 76 L. Ed. 954. 

As stated in Witherspoon v. State ex rel. West, 138 
Miss. 310, 103 So. 134: “Counsel for the appellant con- 
cede the power of the Senate to ‘determine rules of its 
own proceedings’ as to legislative matters, but seek to 
limit its power so to do in matters of an executive char- 
acter, but the Constitution, to which alone we should 
look in this connection, contains no such limitation. How 
this section of the Constitution can be construed so as 
to exclude from it the right of the Senate to determine 
rules of its own proceedings in transacting business of 
an executive character is not apparent, for the words 
in which the grant of power to the Senate to adopt rules 
of procedure is couched are about as broad and compre- 
hensive as the English language contains, and this court 
is without the right to ingraft any limitation thereon.” 

We have said of our Constitution: 

“The courts should accord to the language of the Con- 
stitution the meaning which obviously would be accepted 
by a layman.” Ramsey v. County of Gage, 153 Neb. 24, 
43 N. W. 2d 593. 

“Where the words of the Constitution are = iain di- 
rect, and unambiguous, no interpretation is needed to 
ascertain their meaning; a mere reading will suffice.” 
Mekota v. State Board of Equalization & Assessment, 
146 Neb. 370, 19 N. W. 2d 633. 

The rules of procedure adopted by the Sixty-seventh 
(1955) Session of the Legislature provide: “When a 
question has been decided, it shall be in order for any 
member voting with the prevailing side, or not voting, 
to move a reconsideration thereof; and if the Legislature 
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shall refuse to reconsider, or upon reconsideration shall 
affirm its first decision, no further motion to recon- 
sider shall be in order, unless by unanimous consent.” 
Legislative Journal Sixty-seventh Session, p. 2; Legis- 
lative Journal Sixty-sixth Session, Rule 10, § 13, p. XXVI. 
_ It will be observed that this section of Rule 10 does 
not fix the time within which a motion to reconsider 
may be made, nor does any other section of the rule do. 
so. However, Rule 1 of the rules adopted by the 1955 
Legislature to control its proceedings provides: “The 
rules of parliamentary practice comprised in Gregg’s 
Handbook of Parliamentary Law, Rev. Ed. c. 1940, shall 
govern the Legislature in all cases to which they are ap- 
plicable and in which they are not inconsistent with the 
standing rules of the Legislature.” Legislative Journal 
Sixty-seventh Session, p. 2; Legislative Journal Sixty- 
sixth Session, Rule 1, p. VIII. 

Gregg’s Handbook of Parliamentary Law, Rev. Kd. 
1940, § VII, p. 36, Motions - To Reconsider, in this regard, 
provides: ‘2. It must be made on the same day on 
which the vote to be reconsidered was taken, or on the 
next calendar day of the same session.” 

The action taken by the Legislature was within the. 
time and manner provided by the rules adopted by the 
Legislature to regulate and control its proceedings. 

Relator contends there must be some point of time 
when there is a finality to an appointment and that 
when the Legislature confirmed the Governor’s appoint-. 
ment on Friday, January 28, 1955, the appointment was 
complete and beyond recall and the Legislature there- 
after could not reconsider what it had done. There are 
cases cited that so hold although they do not involve any 
similar or comparable constitutional authority. How- 
ever, in any event, we do not think we have the right to 
so limit the power expressly given to the Legislature by 
the Constitution. A point of time which is final can 
only be said to have been reached when the constitutional 
power of appointment has been fully exercised. 
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The principle here ‘controlling is stated in Wither- 
spoon v. State ex rel. West, supra, as follows: ‘“* * * 
when the Senate confirms an appointment made by the 
Governor, it is without power thereafter to revoke the 
confirmation, but under the rules of the Senate which 
the Constitution authorized it to adopt no vote on the 
confirmation. of an appointment to office is final, and 
consequently there is no such confirmation until a mo: 
tion to reconsider. an affirmative vote thereon has been 
disposed of adversely or the time for the making there- 
of has expired without such a motion being made.” The 
court cited the following cases in support thereof: ‘“At- 
torney-General v. Oakman, 126 Mich. 717, 86 N. W. 
151, 86 Am. St. Rep. 574; People v. Davis, 284 Ill. 439; 
120 N. E. 326, 2 A. L. R. 1650; Allen v. Morton, 94 Ark. 
405, 127 S. W. 450; Baker v. Cushman, 127 Mass. 105; 
Putnam v. Langley, 133 Mass. 204; Wood v. Cutter, 138 
Mass. 149; Reed v. Deerfield, 176 Mass. 473, 57 N. E. 
961; State v. Foster, 7 N. J. Law, 101; Whitney v. Van 
Buskirk, 40 N. J. Law, 467; Conger v. Gilmer, 32 Cal. 
75. ” 

As stated in People ex rel. MacMahon v. Davis, 284 
Ill. 439, 120 N. E. 326, 2 A. L. R. 1650: “The question 
before it is the approval of an executive act of the mayor. 
Its action is discretionary and deliberative. No good 
reason is apparent why the council may not establish 
rules in such cases for the government of its own pro- 
cedure in arriving at its final judgment as well as in 
other cases. Orderly procedure requires some rules for 
the proper dispatch of business and deliberation in its 
conduct. The confirmation of executive appointments 
should be deliberately considered, and the rules appli- 
cable to ordinary questions to secure such deliberation 
may well be applied.” See, also, Attorney General ex 
rel. Dust v. Oakman, 126 Mich. 717, 86 N. W. 151, 86 
Am. S. R. 574; Thorne v. Squier, 264 Mich, 98, 249 N: 
W. 497, 89 A. L. R. 126. \ 

Relator’s appointment of October 20,. 1954, also con- 
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tained his commission. We think it was proper for the 
Governor to include it therein since it was his final execu- 
tive act in regard to the appointment as, upon confirma- 
tion of the appointment by the Legislature, the issuance 
of the commission would be merely ministerial. See 
McBride v. Osborn, 59 Ariz. 321, 127 P. 2d 134. As 
stated therein: “* * * this court is committed to the 
proposition that the governor’s power to appoint is in 
conjunction with the senate and that when the latter 
has acted favorably upon an appointment made by him, 
the appointment is final and complete and entitles the 
appointee to the office. McCal]l v. Cull, supra (51 Ariz. 
237, 75 P. 2d 696); Graham v. Lockhart, supra (53 Ariz. 
531, 91 P. 2d 265). We agree with the petitioner that in 
such a situation the issuance of the commission and the 
approval of the bond, admittedly sufficient as to amount 
and sureties, are ministerial acts which could be com- 
pelled by mandamus.” 

However, we do not think, including the commission 
in the appointment could in any way limit or restrict 
the Legislature in exercising its constitutional authority 
in relation thereto. As stated in 16 C. J. S., Constitu- 
tional Law, § 169, p. 510: “It is beyond the power of ex- 
ecutive or administrative officers or bodies to exercise, 
question, interfere with, or limit powérs conferred on the 
legislature by the constitution.” 

The foregoing should not be confused with the pro- 
cedure provided in Article IV, section 10, Constitution 
of Nebraska, under which the Governor apparently pro- 
ceeded in nominating respondent. Article IV, section 
10, Constitution of Nebraska, provides: “The governor 
shall nominate and by and with the advice and consent 
of the senate, (expressed by a majority of all senators 
elected, voting by yeas and nays,) appoint all officers 
whose offices are established by the constitution, or 
which may be created by law, and whose appointment, 
or election is not otherwise by law or herein provided for; 
and no such officer shall be appointed or elected by the 
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legislature.” This constitutional provision contemplates 
a nomination, confirmation by the Legislature, and pur- 
suant thereto, appointment by the Governor. In such 
instances the appointment, which would include the com- 
mission, is the third and final act in the appointive pro- 
cedure. See Marbury v. Madison, 1 Cranch 137, 2 L. 
Ed 60; Harrington v. Pardee, 1 Cal. App. 278, 82 P. 83. 
As stated in Harrington v. Pardee, supra: “As to the 
trustees of this home, the governor cannot appoint when 
the senate is in session without the ‘advice and consent’ 
of that body. In all such appointments the first step to 
be taken is the suggestion by the governor to the senate 
of the name of a person for the office and to ask the ad- 
vice of the senate, and for its consent for him to ap- 
point such person; the second step is the advice and con- 
sent of the senate which is manifested by a resolution 
certified to the governor and to the secretary of state, 
and the third and last step is the issuing of the commis- 
sion signed by the governor, and this is the evidence of 
such appointment. * * * The appointment is not made 
until the commission is issued, and issuing the same is 
the last act, and in issuing the commission of the gover- 
nor is performing an executive, and not a ministerial 
act, and is, therefore, acting under his discretionary 
powers, * * *,.” 

Relator served as a member of the board on Saturday, 
January 29, 1955. This fact would not alter the situa- 
tion because, in any event, he would serve until his suc- 
cessor was appointed and qualified. See, Art. IV, § 11, 
Constitution of Nebraska; § 32-1045, R. R. S. 1943. Rela- 
tor did not seek to qualify for the six-year term from 
January 1, 1955, to January 1, 1961, until February 9, 
1955, when he took the oath of office and thereafter, on 
February 11, 1955, filed it with the Secretary of State. 
In any event we think what was said in People ex rel. 
MacMahon v. Davis, supra, applies. Therein the court 
held: “The action of the appellees in assuming the 
offices the next day, while the question of the confirma- 
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tion of their appointment was pending in the council, 
and in afterward exercising the powers and duties of 
the offices, did not have the effect of giving them any 
title to the offices. The effect of the motion to recon- 
sider the vote to concur in the appointments was to sus- 
pend all action based upon that vote until the reconsid- 
eration was acted upon. The vote to reconsider at the 
meeting of June 22 was an annulment of the previous 
vote, and the subsequent vote was effectual to disapprove 
the appointments.” 

Relator cites and seems to rely on United States v. 
Smith, supra. Therein the United States Supreme Court 
fully recognized the Senate’s right to reconsider its con- 
firmation of any nomination made by the President. 
However, in view of the fact that the resolution of con- 
firmation had been delivered to the President pursuant 
to act of the Senate taken in accordance with its own 
rules, the fact that the President had acted thereon and 
issued the commission before the Senate sought to re- 
call the resolution of confirmation for the purpose of re- 
considering the question of its confirming such nomina- 
tion; the fact that the nominee had accepted the appoint- 
ment, received his commission, and occupied the position 
and performed the duties thereof; and the fact that the 
Senate had, in the past in similar situations, acquiesced 
in the presidential refusal to return a resolution of con- 
firmation under similar circumstances, the court denied 
the Senate’s right to insist upon its return. No such 
factual situation exists here. In fact the case is full 
authority for the right of the Legislature to reconsider 
the confirmation in this case for the Senate’s rule was 
based on the following provision of the federal Consti- 
tution: “Each House may determine the Rules of its 
Proceedings * * *.” Art. I, § 5, Constitution of the 
United States. The question raised in regard to the rules 
adopted by the Senate thereunder was stated in the 
opinion as follows: “The question primarily at issue 
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‘relates to the construction of the applicable rules, not 
to their constitutionality.” 

As stated in Thorne v. Squier, supra: “In United 
States v. Smith, 286 U. S. 6 (52 Sup. Ct. 475) * * * The 
case in no way holds that the senate did not have the 
‘right to reconsider its confirmation by proper action. 
The case is not authority for appellant’s claim; in fact, 
the court stated: ‘The Constitution commits to the 
senate the power to make is own rules; and it is not the 
function of the court to say that another rule would be 
better. A rule designed to insure due deliberation in 
the performance of the vital function of advising and 
consenting to nominations for public office, moreover, 
should receive from the court the most sympathetic 
‘consideration.’ ” 

In view of what we have said it would appear that 
relator was holding over under his appointment to 
fill vacancy and that after respondent had been ap- 
pointed and qualified relator no longer had any right to 
the office. Consequently the relief which he herein 
seeks should be denied. 
WRIT DENIED. 


Mary DIXON, APPELLEE, V. WILLIAM COFFEY, APPELLANT. 
73 N. W. 2d 660 


Filed December 16, 1955. No. 33820. 


1. New Trial. In a hearing upon motion for new trial, the alleged 
errors that may be considered in.the district court are those 
which appear in the record of the proceedings which resulted 
in the verdict and judgment about which complaint is made 
and which are called to the attention of the trial court by 
the motion or appropriate pleading. 


2. Errors sufficient to cause the granting of a new trial 
must be errors prejudicial to the rights of the unsuccessful 
party. : 

3. The district court has the power and is required to 


consider and determine motions for a new trial by the exer- 


1 
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cise of its judicial discretion, which means the application of 
statutes and legal principles to all of the facts in a case. 
The power of judicial discretion authorizes and re- 
quires the court to determine the question as to whether or 
not a legal reason exists for the granting of a new trial. 
If a legal reason exists and the complaining party makes his 
application in writing within the time fixed by statute, the 
court has no discretion in the matter and the motion must be 
sustained. If a legal reason does not exist, the court has no 
discretion in the matter and the motion must be denied. 
Parties: Insurance. Under the statute providing that every ac- 
tion must be prosecuted in the name of the real party in in- 
terest, if the insurance paid by an insurer covers only a por- 
tion of the loss, the right of action against a wrongdoer who 
caused the loss remains in the insured for the entire loss, 
and the action must be brought by him in his own name. 
Trial: Appeal and Error. As a general rule, an actual offer of 
evidence upon an issue is not necessary in order to preserve 
the question for review if the trial court has theretofore ruled 
that no proof upon that issue will be received. 

Pleading. The law of amendments should be liberally construed 
in order to prevent failure of justice and, except as otherwise 
provided by statute or rule of court, a party seeking to amend 
the pleadings is not required to do so in any particular form 
or manner nor to support his application therefor by affi- 
davit if the court is in some appropriate manner informed of 
the nature and purpose of the proposed amendments. 
Pleading: Continuances. Amendments of pleadings should be 
allowed whenever such amendments appear to be in further- 
ance of justice and when such amendments make a continuance 
necessary or otherwise increase the costs, such terms: should 
be imposed as are just under the circumstances. 

Damages: Appeal and Error. When the amount of damages 
allowed by the jury is clearly inadequate under the evidence 
in the case, it is error for the trial court to refuse to set 
aside such verdict. However, where the recovery awarded is 
sufficient to probably do justice to the injured party, an ap- 
pellate court should not interfere. 


AppgaL from the district court for Furnas County: 


VicToR WESTERMARK, JUDGE. Affirmed. 


Russell & Colfer, Davis, Healey, Davies & Wilson, 


and Robert A. Barlow, for appellant. 


John Stevens and Stevens & Scott, for appellee. 


VoL. 161] SEPTEMBER TERM, 1955 489 
Dixon v. Coffey 


Heard before Smmmons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff Mary Dixon brought this action against Wil- 
liam Coffey seeking recovery for personal injuries and 
damages to her car, alleged to have been proximately 
caused by negligence of defendant. On trial to a jury 
it returned a verdict, awarding plaintiff $180 for medi- 
cal expenses, loss of earnings, pain and suffering, and 
personal injuries, which were the only elements of 
damage submitted to the jury for its determination. 
Thereafter plaintiff filed a motion for new trial which, 
among other things, substantially alleged: (1) That 
the trial court abused its discretion and erred in refus- 
ing to permit plaintiff to amend her petition before ~ 
trial in order to plead the full amount of damages to 
her car and in refusing to submit such issue to the jury 
for its determination; and (2) that the recovery was 
inadequate to compensate plaintiff for her personal 
injuries and damages. Upon such grounds plaintiff’s 
motion was sustained, the verdict and judgment ren- 
dered were vacated, and plaintiff was granted a new 
trial. Therefrom defendant appealed, assigning in sub- 
stance that the trial court erred in granting a new trail. 
We conclude that defendant’s assignment should not be 
sustained. 

With regard to the issues so raised, there are well- 
established rules. In Greenberg v. Fireman’s Fund Ins. 
Co., 150 Neb. 695, 35 N. W. 2d 772, this court held: “The 
alleged errors that may be considered in the district court 
are those which appear in the record of the proceedings 
which resulted in the verdict and judgment about which 
complaint is made and which are called to the attention 
of the trial court by the motion or appropriate pleading. 

“Errors sufficient to cause the granting of a new trial 
- must be errors prejudicial to the rights of the unsuccess- 
ful party. 
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“The district court has the power and is required to 
consider and determine motions for a new trial by the 
exercise of its judicial discretion. 

“As used in this connection judicial discretion means 
the application of statutes and legal principles to all of the 
facts of a case. 

“The power of judicial discretion authorizes and re- 
quires the court to determine the question as to whether 
or not a legal reason exists for the granting of a new trial. 
If a legal reason exists and the complaining party makes 
his application in writing within the time fixed by stat- 
ute, the court has no discretion in the matter and the 
motion must be sustained. If a legal reason does not 
exist, the court has no discretion in the matter and the 
motion must be denied. 

“Where a ground or grounds for a motion for a new 
trial present a question or questions of fact which are 
in dispute, the district court becomes the judge of such 
questions of fact. Ifa party desires a review of that de- 
termination, the showing thereon must be preserved in 
the record. 

“That rule does not authorize the district court to in- 
vade the province of the jury and to set aside the verdict 
and grant a new trial because the court arrived at a 
different conclusion than the jury on the evidence that 
went to the jury. 

“Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment 
of a jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured.” See, also, 
Myers v. Platte Valley Public Power & Irr. Dist., 159 
Neb. 493, 67 N. W. 2d 739. 

Plaintiff’s petition substantially alleged that on May 
25, 1954, during daylight hours and outside of the corpo- 
rate limits of any city, she was driving her car on high- 
way No. 89 to the right of the center thereof, when de- 
fendant driving his car overtook plaintiff and attempted 
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to pass her, but unlawfully and negligently turned back 
to the right side of the highway before he was sufficiently 
clear of plaintiff’s car, and in doing so struck plaintiffs 
car suddenly and violently, disabling and hurling it off 
the highway toward the right causing plaintiff to lose 
control thereof, as a result of which plaintiff’s car, after 
crossing a roadside ditch, struck a pole, wrecking her 
car and causing her to be thrown against the side of her 
car, as a result of which she suffered pain, personal 
injuries, impairment of efficiency in her work, and was 
required to expend $84.50 for necessary medical treat- 
ment. Plaintiff also alleged that as a result of defend- 
ant’s negligence her car was damaged $50 over and 
above the insurance recovered by her. She prayed judg- 
ment against defendant for such damages and costs. 
Thereafter defendant filed a motion to make plain- 
tiff’s petition more definite and certain by setting forth 
the nature and extent of the damages to her car, the 
fair and reasonable value of the repairs to same, and the 
amount received from her insurance company. Subse- 
quently such motion was heard and overruled, where- 
upon, as requested by defendant, he was given 20 days 
to further plead. Thereafter defendant filed an answer . 
denying generally and alleging that at the time and 
place alleged plaintiff and defendant were driving their 
respective cars east on highway No. 89 and a collision 
occurred west of Beaver City when plaintiff, having 
passed defendant and returned to the right side of the 
highway, sharply reduced her speed. That thereupon 
defendant overtook and passed her, but upon returning 
to the right side of the highway ahead of plaintiff she 
suddenly turned somewhat to the left and increased her 
speed, causing the left front of her car to collide with 
the right rear of defendant’s car, after which plaintiff 
failed to gain control of her car or bring it to a stop, 
but accelerated its forward motion so that it went off the 
highway into the south roadside ditch, collided with a 
fence and breaking off posts, then continued east, where 
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it collided with and broke off a telephone pole, and 
stopped some distance east therefrom. Defendant ad- 
mitted that both cars sustained some damage, but alleged 
that the larger portion of damages to plaintiff’s car was 
caused by her failure and inability to reduce her speed 
and control her automobile. The answer further al- 
leged that if plaintiff suffered any personal injuries they 
were minor, not disabling so as to prevent her from 
carrying on a livelihood, as she had fully recovered from 
any injuries sustained. Defendant prayed for dismissal 
of plaintiff’s petition. Thereafter plaintiff filed a reply 
in the nature of a general denial. 

Subsequently, on February 21, 1955, the day before 
a trial upon the merits, a pre-trial hearing was held upon 
the alleged items of damage to plaintiff’s car, whereat 
the trial court ruled and ordered that as pleaded the 
damage alleged in plaintiff’s petition was not a proper 
item of damage and that no evidence would be permitted 
to be adduced during the trial with relation to such dam- 
ages. In doing so, the trial court evidently had in mind 
Shiman Brothers & Co. v. Nebraska National Hotel Co., 
143 Neb. 404, 9 N. W. 2d 807, wherein we held: “Under 
a statute providing that every action must be prosecuted 
in the name of the real party in interest, if the insurance 
paid by an insurer covers only a portion of the loss, the 
right of action against the wrong-doer who caused the 
loss remains in the insured for the entire loss and the 
action must be brought by him in his own name.” See, 
also, Annotation, 157 A. L. R. 1251. 

However, immediately after the court had made such 
ruling, plaintiff in open court requested leave to file an 
amended petition to show the full amount of damages 
to her car, and although the record does not show that de- 
fendant made any objection to plaintiff’s request, the 
trial court denied it. Plaintiff excepted to such ruling, 
and at the trial the next day, although it actually would 
have presented no new issue and defendant’s answer 
would. have been adequate to meet the issue with regard 
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to the amount of plaintiff’s damages to her car, and al- 
though there was ample evidence admitted without ob- 
jection by defendant during the trial with regard to the 
physical extent of the damages to plaintiff’s car, the 
trial court refused to submit the issue of the amount of 
damages thereto, and foreclosed plaintiffs right to re- 
cover same or any part thereof. Further, during the 
trial, plaintiff was given leave to withdraw her rest for 
the purpose of making an offer of proof. Her counsel 
said: “In view of the court’s ruling on our pre-trial 
discussion yesterday that no evidence would be received 
as to the amount of the damage to the automobile, the 
plaintiff offers to prove that the damage to the automo- 
bile amounted to $242.64 of which her insurance com- 
pany has paid her $192.64, leaving a balance of $50.00 
for which she has not been reimbursed.” Thereupon, 
counsel for defendant said: ‘We object to the offer of 
proof for the reason that to permit an amendment of the 
petition and to interpose an additional element of dam- 
age at this time would be unfair and would constitute 
an element of surprise to the defendant.” The trial 
court sustained such objection. 

Although it might be argued that plaintiff’s offer of 
proof was broader than she would be permitted to estab- 
lish, no such objection was ever made by defendant. 
Also, no offer whatever was required to be made by 
plaintiff in order to preserve a review of the question. 
The general controlling rule in that regard is that an 
actual offer of evidence upon an issue is not necessary 
in order to preserve the question for review if the trial 
court has theretofore ruled, as it did in this case, that 
no proof upon that issue would be received in any event, 
and the alleged error in doing so has been appropriately 
preserved by motion for new trial or otherwise. 

As stated in 3 Am. Jur., Appeal and Error, § 354, p. 
98: “But the actual offer of evidence upon an issue is 
not necessary to preserve the question for the appellate 
court if the trial court rules that no proof upon that 
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issue will be received.” See, also, LaRault v. Palmer, 
51 Wash. 664, 99 P. 1036, 21 L. R. A.N. S 354. 

We turn then to the question of whether or not under 
the circumstances the trial court erred prejudicially 
when it refused to permit plaintiff to amend her peti- 
tion in order to properly present the issue of damages to 
her car. The trial court in effect held that it was pre- 
' judicial error and we sustain that conclusion. Section 
25-852, R. R. S. 1948, provides: “The court may, 
either before or after judgment, in furtherance of jus- 
tice, and on such terms as may be proper, amend any 
pleading, process or proceeding, by adding or striking 
out the name of any party or by correcting a mistake in 
the name of the party, or a mistake in any other respect, 
or by inserting other allegations material to the case, or, 
when the amendment does not change substantially the 
claim or defense, by conforming the pleading or pro- 
ceeding to the facts proved. Whenever any proceeding 
taken by a party fails to conform, in any respect, to the 
provisions of this code, the court may permit the same 
to be made conformable thereto by amendment.” 

This court construed and applied that section in Louis 
Hoffman Co. v. Western Smelting & Refining Co., 150 
Neb. 524, 34 N. W. 2d 889. Therein we held that: “The 
law of amendments should be liberally construed in order 
to prevent a failure of justice. 

“Except as otherwise provided by statute or rule of 
court, a party seeking to amend a pleading is not re- 
quired to do so in any particular form or manner, nor 
to support his application therefor by affidavit, if the 
court is in some appropriate manner informed of the 
nature and purpose of the proposed amendment.” In 
that opinion we said: “With reference thereto, this 
court said in Curren v. Certain Parcel of Land, 149 Neb. 
477, 31 N. W. 2d 405: ‘The plaintiff urges that the plain 
intent of this statute is to determine in one action all 
conflicting claims of the parties, citing Hanson v. Hanson, 
78 Neb. 584, 111 N. W. 368; Draper v. Taylor, 58 Neb. 
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787, 79 N. W. 709; that in all cases an amendment should 
be allowed if it is in furtherance of justice (Zancanella 
v. Omaha & C. B. Street Ry. Co., 96 Neb. 596, 148 N. 
W. 158); and should be allowed even after the close of 
the evidence if the adverse party is not prejudiced 
(Blondel v. Bolander, 80 Neb. 531, 114 N. W. 574). With 
this contention we are in accord, * * *. 

“As early as Berrer v. Moorhead, 22 Neb. 687, 36 N. 
W. 118, this court held: ‘The law of amendments should 
be liberally construed in order to prevent a failure of 
justice.’ The progressive evolution of procedure in our 
courts has not changed that rule, but has demonstrated 
the necessity of its continuing judicial application. * * * 

“Likewise, it was held in Westrope v. Anderson, 98 
Neb. 57, 151 N. W. 955: ‘Amendments of pleading 
should be allowed whenever such amendments appear 
to be “in furtherance of justice.’ When such amend- 
ments make a continuance necessary, or otherwise in- 
crease the costs, such terms should be imposed as are 
just under the circumstances.’ ” 

In the case at bar the record does not disclose that 
defendant’s rights would have been prejudiced in any 
manner by permitting plaintiff to amend as requested. 
Assuming otherwise, however, defendant had a remedy, 
since the trial court in permitting the amendment had the 
power and duty to impose such terms and conditions 
upon plaintiff as were reasonable and just to protect 
defendant’s rights. On the other hand, the refusal to 
permit the amendments arbitrarily and erroneously de- 
prived plaintiff of a substantial right to prosecute her 
claim for damages to her car and left her without any 
remedy except by appeal on the merits. The record 
discloses that the trial court was of necessity informed 
at the pre-trial hearing of the nature and purpose of the 
amendments proposed by plaintiff, and we conclude 
that the trial court abused its discretion in denying 
plaintiff the right to amend as requested. When plain- 
tiff asked leave on the day before the trial to file an 
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amended petition to which no objection was made by de- 
fendant, it should have been granted. The trial would 
not of necessity have been delayed, the issues would not 
have been changed, and defendant would not have been 
prejudiced. In the light thereof, a new trial was properly 
granted, 

The record in this case discloses ample competent evi- 
dence from which the jury could have concluded that 
defendant was liable, and plaintiff argued that the re- 
covery of only $180 for medical expenses, loss of earn- 
. ings, pain and suffering, and personal injuries was 
grossly inadequate. The trial court sustained that con- 
tention and we conclude that the trial court was correct 
in doing so. 

In Ambrozi v. Fry, 158 Neb. 18, 62 N. W. 2d 259, this 
court reaffirmed that: “When the amount of the dam- 
ages allowed by a jury is clearly inadequate under the 
evidence in the case, it is error for the trial court to 
refuse to set aside such verdict.” On the other hand, 
in the same case we reaffirmed that: ‘“‘* * * where the 
recovery awarded is sufficient to probably do justice 
to the injured party, an appellate court should not 
interfere.’ ” 

In the light of such rules, we have examined the evi- 
dence with regard to plaintiff’s medical expenses, loss of 
earnings, pain and suffering, and personal injuries caused 
by the accident. It was stipulated that the reasonable 
value of medical expenses necessarily incurred by plain- 
tiff as a result of the accident was $84.50. Plaintiff was 
a widow 52 years old. She was a farmer who managed 
her own farm and taught school as well during 8 months 
of the year. Her son was in the military service and her 
two daughters were in college, so she got little assistance 
from them. Previously, plaintiff’s lower right limb had 
been somewhat disabled by polio, and she operated the 
accelerator and brake on her regulation 1952 4-door 
Deluxe Chevrolet car with her left foot. When struck 
by defendant’s car, while admittedly being driven by 
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defendant at more than 40 miles an hour, plaintiff’s own 
car was thrown suddenly and violently out of control 
toward the south across a ditch where it struck and 
broke a fence post or posts, then went on east where it 
broke off a telephone pole and, disabled, stopped some 
distance therefrom. As a result, the front of her car 
was wrecked and plaintiff was thrown around, out of 
her car seat, against the steering wheel and sides of her 
car, which caused her to almost black out for several 
minutes and to have a severe backache, headache, and 
nervousness. Her body was bruised on both the right 
and left sides. Both of her lower limbs from knee to thigh 
were bruised, and her left arm was bruised. Her dis- 
ability and pain having continued for about 6 days, she 
consulted a physician at McCook who examined and 
prescribed for her upon five different occasions during 
June, July, and August 1954. As directed by her physi- 
cian, she also consulted an orthopedist from Lincoln 
who examined her and took X-rays. During August, 
as directed by her physician who was still unable to re- 
lieve her disability, she consulted a chiropractor who 
gave her three treatments. She was unable to work in 
her fields for at least 8 days, then she first worked 
during 1 or 2 hours, and later as much as 4 hours a day. 
Her back pained her all the time, and she could not rest 
at night for about 3 months. Even at time of trial she 
had headaches at night and a slight nervousness. Dur- 
ing the 1953-1954 8-months school year she earned $400 
a month teaching in a school where 14 students attended. 
During the 1954-1955 8-months school year such a school 
was too much of a strain, so she obtained a school with 
only nine pupils and four grades, which required her to 
take a cut in salary of $25 a month for the term. During 
that period she lived in a trailer near the schoolhouse 
and some week ends drove back and forth to her farm 
where she had hired help to look after her stock and 
farming interests. 

On February 16, 1955, about a week before the trial, 
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plaintiff was examined by another physician at request 
of defendant’s counsel. Such physician testified for 
defendant. On direct examination, he testified that 
plaintiff did not then complain of any localized pain or 
tenderness in her back. His X-ray examination did dis- 
close some fairly normal compensating lumbar curva- 
ture due to the shortening of her right limb, and some 
degenerative arthritis, but he believed it was doubtful 
that such had any relation to her injury received in the 
accident of May 25, 1954. Plaintiff did then complain to 
him about nervousness and generalized headaches in the 
top of her head in the evening after work. On direct 
examination, he also gave his opinion that his examina- 
tion showed no residual damages from the accident. 
However, on cross-examination, he agreed that the diffi- 
culty she was experiencing could be reasonably attrib- 
uted to her condition after the accident, and he testified 
that in his opinion some aggravation of her degenerative 
arthritis would be caused by the accident. 

In the light of such evidence, we conclude, as the trial 
court must have done, that if defendant was liable to 
plaintiff, as concluded by the jury, then the amount of 
$180 for her personal injuries, pain and suffering, loss of 
earnings, and necessary medical expenses was so grossly 
inadequate that the trial court was right in granting a 
new trial. In that connection we note also that plaintiff 
was not permitted by the trial court to recover any 
damages to her car. 

We conclude that the trial court was correct in grant- 
ing a new trial, and its action in doing so should be and 
hereby is affirmed at costs of defendant. 

AFFIRMED. 
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Viola MAE MILLIGAN, APPELLEE, v. HARLAND S. MILLIGAN, 
ADMINISTRATOR OF THE ESTATE OF RENA S. MILLIGAN, 


DECEASED, ET AL., APPELLANTS. 
74. N. W. 2d 74 


Filed December 23, 1955. Nos. 33789, 33790. 


1. Deeds. Whether or not a deed has been delivered is largely a 
question of intent to be determined by the facts and circum- 
stances of the particular case. 

No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by the grantor 
from which it is apparent that a delivery was intended, either 
by words or acts, or both combined, is sufficient. 
When a grantor deposits a deed with a third person, 
without reserving dominion or control over it, and with direc- 
tions to the latter to hold the deed during the lifetime of the 
grantor and upon grantor’s death to deliver it to the grantee, 
such a delivery is effectual to pass the title to the grantee. 
Where a grantor has thus conveyed his property, he 
eannot subsequently, by withdrawing or destroying the deed, or 
by other acts indicating a subsequent change of intention, affect 
the transaction thus completed. 
Acts and declarations of the grantor subsequent to 
the time of the alleged delivery, in hostility to the deed, are 
incompetent as against the grantee. But acts and declarations 
in support thereof are admissible, because they are adverse to 
the interests of the only person who at the time has any interest 
in overthrowing such deed. 


AppPEAL from the district court for Dixon County: S1p- 
NEY T. Frum, Jupce. Affirmed. 


William H. Lamme and Kenneth M. Olds, for appel- 
lants. 


Harry N. Larson and Mark J. Ryan, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BostaucuH, JJ. 


MEssmoreE, J. 

This is an action in equity brought in the district court 
for Dixon County by Viola Mae Milligan as plaintiff, 
against Harland S. Milligan, administrator of the estate 
of Rena S. Milligan, deceased, and the heirs of Rena S. 
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Milligan, deceased, to quiet title in the plaintiff to 
380.19 acres of land in Dixon County. The trial court 
entered its decree, finding generally in favor of the 
plaintiff and against the defendants, and quieted title in 
the plaintiff to the real estate in question, subject to 
an accounting as between the plaintiff and the estate of 
Rena S. Milligan, deceased, for rents and profits received 
by the administrator since the death of Rena S. Milli- 
gan, and subject to a lien for federal estate taxes and 
state inheritance taxes to be apportioned. The trial 
court retained jurisdiction of the cause until the ac- 
counting as provided for in the decree should be made 
and completed, but provided nothing in the decree should 
prevent an appeal by any of the parties. 

The trial court overruled separate motions for a new 
trial by various defendants. 

The defendant, administrator Harland S. Milligan, 
and other defendant-heirs of Rena S. Milligan, deceased, 
filed notice of appeal, as did also the heirs of Dora M. 
Jaiser, deceased, sister of Rena S. Milligan, deceased. 

All parties stipulated that for the purpose of this ap- 
peal, the cases should be consolidated. 

For convenience we will refer to Rena S. Milligan 
as deceased or Rena S. Milligan, to Viola Mae Milligan 
as Viola or Viola Milligan, to Harland S. Milligan as 
administrator, and to John J. Gross as Gross. 

The principal assignments of error set forth by de- 
fendants are as follows: The trial court erred in finding 
that there was a valid delivery of the deed in question 
to the plaintiff. The trial court erred in not finding that 
the deed in question had been withdrawn from the hands 
of the third party holder by the grantor with the con- 
sent of the grantee, thereby revoking and canceling de- 
livery of the deed in escrow. 

John J. Gross, a lawyer who practices his profession 
at West Point, Nebraska, became acquainted with and 
had known the deceased since 1943 or 1944, and over a 
period of years had performed legal services for her. 
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On August 28, 1947, at her request he prepared a deed 
conveying to Viola Milligan, recognized by the parties 
to this action as the same person as Viola Mae Milligan, 
380.19 acres of land in Dixon County. This deed was 
signed by the deceased in the presence of John J. Gross 
and acknowledged before him as notary public. 

At the same time, by direction of the deceased, he 
prepared a written instrument entitled “DELIVERY IN 
ESCROW.” This instrument provided: “The attached 
Warranty Deed from Rena §S, Milligan, single, to Viola 
Milligan, conveying (then appears the description of the 
land conveyed) containing 380.19/100 acres, is hereby 
delivered to John J. Gross, to be held by him for the 
use and benefit of Viola Milligan and by him to be 
turned over to said, Viola Milligan when in his judgment 
and discretion he believes it proper to do so, and in any 
event he shall immediately turn the same over to said 
Viola Milligan upon the direction of the undersigned. 
In the event of the death of John J. Gross during the 
life time of Rena S. Milligan his executor or administra- 
tor shall deliver the same to such person as Rena S. 
Milligan shall designate to hold.the same. In the event 
of the death of Rena S. Milligan, said John J. Gross 
shall immediately give said deed to Viola Milligan. 

“This delivery is irrevocable and in no event is said 
deed to be returned to Rena S. Milligan or to be under 
her control in any manner except as herein provided. 

“Signed this 28th day of August 1947. 

Witness (Signed) Rena S. Milligan 
(Signed) John J. Gross.” 

This deed and the above-written instrument were left 
with Gross, placed in a deposit box with the deceased’s 
name on it, and placed in the vault in his office. 

Mr. Gross also testified that in holding the deed he 
was acting under the instructions of the deceased and 
considered he was holding it for the grantee; and that on 
February 3, 1950, the deceased came to his office, told 
him she wanted the deed to the Dixon County land to 
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Viola, and “gave me to understand that she was going 
to deliver it to Viola personally.” He gave her the 
deed and never saw it thereafter. 

The farm involved in this case is the one which the 
deceased referred to as the “Mathiesen” farm. 

The record further shows that Viola Mae Milligan is 
the widow of Emmett Milligan, deceased, brother of 
Rena S. Milligan, deceased. Before Rena died she was 

_at Viola’s home and told Viola about the deed being left 
with Gross, and that Viola ought to have the farm, mean- 
ing, when Rena passed away. On many occasions Rena 
told Viola that the Mathiesen farm was going to be hers. 
The record further discloses that the deceased had a 
paper in her hand; and told Viola that it was the deed 
to the farm in question, and that she had some debts to 
pay and had to borrow some money. Viola knew that 
the deceased was going to see a Mr. Crowell in Omaha 
for the purpose of mortgaging the property to procure 
money to pay indebtedness, and had no objection if Rena 
wanted to do so. Viola never saw the deed in question. 
All she saw was a photostatic copy of it at the time of 
the trial of this cause in the district court. 

Mr. Crowell had known the deceased for 20 or 30 years 
and had transacted business in her behalf, attending to 
her affairs by agreement of deceased and himself. On 
January 16, 1950, the deceased consulted Crowell at his 
office in Omaha about raising money by means of a 
mortgage on land in Dixon County. Negotiations were 
had with reference to this matter, but the land in ques- 
tion was not mortgaged by the deceased. 

In this connection, as stated in Arnegaard v. Arne- 
gaard, 7 N. D. 475, 75 N. W. 797, 41 L. R. A. 258: “Acts 
and declarations of the grantor subsequent to the time 
of the alleged delivery, in hostility to the deed, are in- 
competent as against the grantee. But acts and declara- 
tions in support thereof are admissible, because they 
are adverse to the interests of the only person who at the 
time has any interest in overthrowing such deed.” See, 
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also, McDonald v. Miller, 73 N. D. 474, 16 N. W. 2d 270, 
156 A. L. R. 1328; 31 C. J. S., Evidence, § 325, p. 1103; 
Pickworth v. Whitford, 228 Iowa 658, 293 N. W. 47; Kiser 
v. Sullivan, 106 Neb. 454, 184 N. W. 93; Johnson v. 
Petersen, 101 Neb. 504, 163 N. W. 869, 1 A. L. R. 1235; 
2 Jones, Commentaries on Evidence (2d ed.), § 909, p. 
1672; 20 Am. Jur., Evidence, § 605, p. 518; Colbert v. 
Miller, 149 Neb. 749, 32 N. W. 2d 500. 

It was stipulated that the deed in question remained in 
the possession of the deceased from the time it was 
given to her by Gross until a few days prior to her 
death when it was taken possession of by Crowell, and 
after her death it was delivered to Rolley W. Ley, spe- 
cial administrator of Rena S. Milligan’s estate, and after 
the appointment of Harland S. Milligan as administrator 
of the estate, the deed was turned over to him and 
remained in his possession until it was made an exhibit 
in this case. 

Whether or not a deed has been delivered is largely 
a question of intent to be determined by the facts and 
circumstances of the particular case. Black v. Romig, 
151 Neb. 61, 36 N. W. 2d 772; Smith v. Black, 143 Neb. 
244, 9 N. W. 2d 193; Brown v. Westerfield, 47 Neb. 399, 
66 N. W. 439, 53 Am. S. R. 532. 

No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by the 
grantor from which it is apparent that a delivery was 
intended, either by words or acts, or both combined, 
is sufficient. Brown v. Westerfield, supra. 

“The true rule appears to be that it is not essential 
to the validity of the deed that it should be delivered 
to the grantee personally, It is sufficient if the grantor 
delivers it to a third person unconditionally for the use 
of the grantee, the grantor reserving no control over the 
‘instrument. Roepke v. Nutzmann, 95 Neb. 589; Johnson 
v. Becker, 251 Mich. 132; Sneathen v. Sneathen, 104 
‘Mo. 201; Kittoe v. Willey, 121 Wis. 548; Gilmore v. 
Griffith, 187 Ia. 327; Hill v. Naylor, 99 Neb. 791.” Blocho- 
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witz v. Blochowitz, 122 Neb. 385, 240 N. W. 586, 82 A. L. 
R. 949. 

In Newell v. Pierce, 131 Neb. 844, 270 N. W. 469, it was 
said: “‘The authorities uniformly hold that where a 
grantor has deposited a deed with a third person, to be 
delivered to the grantee after the death of the grantor, 
reserving no dominion or control over the same, he can- 
not subsequently, by withdrawing or destroying the 
deed, or by other acts indicating a subsequent change of 
intention, affect a delivery thus completed.’ Ann. 52 A. 
L. R. 1247, and cases therein cited.” 

There is no evidence in the record of any reservation 
or of any dominion or control over the deed in question 
on the part of the grantor. We are convinced that 
under this state of the facts, Rena S. Milligan, deceased, 
had absolutely conveyed her property as evidenced by 
the deed in evidence to Viola Mae Milligan, subject only 
to her life estate. ; 

The defendants contend the trial court erred in fail- 
ing to determine that the plaintiff-grantee specifically 
consented to the withdrawal of the deed from escrow 
thereby revoking and canceling the prior delivery in 
escrow. 

The defendants offered in evidence parts of a deposi- 
tion of the plaintiff, endeavoring to show that she con- 
sented to the withdrawal of the deed deposited in escrow 
by the grantor, thereby revoking the delivery of the 
deed and conveyance which had been made. This evi- 
dence was excluded by the trial court. We find nothing 
in the evidence, admitted or excluded, which shows any 
intention on the part of the grantee, Viola Milligan, to 
effect a revocation of the deed, nor is there any evi- 
dence, admitted or excluded, that the grantor, Rena S. 
Milligan, intended a revocation of the deed. The evi- 
dence is to the contrary. Viola Milligan was never 
given any choice as to granting her consent to reposses- 
sion of the deed by the deceased. The deceased never 
asked Viola to approve what she had done. She simply 
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informed Viola what she had done after it was done. 
All the record shows is that in a very general way Viola 
was agreeable to anything Rena might wish to do. There 
is nothing about such an attitude which could serve to 
deprive Viola of property rights legally vested in her 
by the delivery of the deed in escrow to Gross. The 
return of the deed by Gross to the deceased, unaccom- 
panied by a definite, specific intent of the grantor and 
the grantee to effect a revocation of the original delivery 
in escrow, as in this case, neither divests the grantee 
of the title nor raises an estoppel against her. See 
cases heretofore cited. 
For the reasons given in this opinion the judgment 
of the trial court should be and ‘is hereby affirmed. — 
AFFIRMED. 


Otto A. FRENTZEL, TRUSTEE, APPELLEE, Vv. ANNA SIEBRANDT, 
APPELLEE, IMPLEADED WITH LEOTA B. LEMKE ET AL., 


APPELLANTS. 
73 N. W. 2d 652 


Filed December 28, 1955. No. 33804. 


1. Reformation of Instruments. A preponderance of evidence suf- 
ficient to justify reformation of a written instrument requires 
proof that is clear, convincing, and satisfactory. 

2. Contracts. The law presumes that a person who makes a con- 
tract understands its meaning and effect and that he has the 
intention which its terms manifest. 

3. Trusts. The beneficiaries of a trust created by their contract 
who are legally competent may authorize the trustee of the trust 
to extend it as they desire and upon such conditions as the 
creators of the trust designate. 

4. Contracts. A written contract expressed by clear and unam- 
biguous language is not subject to interpretation or construction. 

The intention of the parties to a written contract ex- 

pressed by clear and unambiguous language must be determined 

from its contents. 


AppEAL from the district court for Cuming County: 
Fay H. Pottocx, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 
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Sidner, Lee, Gunderson & Svoboda, for appellants. 
Moodie & Burke and Hugo M. Nicholson, for appellees. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSsLAuUGH, JJ. 


Bos.LauGcH, J. 

Otto A. Frentzel, as trustee of an express trust, sought 
instruction of the district court concerning distribution 
of property acquired and held by him for four benefi- 
ciaries by virtue of a written instrument executed by 
them, for a determination by the court that the accounts 
of the trustee were correct, and for any other proceedings 
necessary to finally dispose of the trust. 

The situation making ‘the action of the trustee appro- 
priate resulted from the following circumstances: Nels 
P. Hansen, a resident of Cuming County, died December 
1, 1935. His heirs were Karen Christina Hansen, his 
widow; and Anna Siebrandt, Louis J. Hansen, and Ce- 
celia Benzien, his children. The estate of the deceased 
was administered in the county court of Cuming County. 
The heirs of the deceased executed an instrument in 
writing dated January 8, 1936, which recites that the 
heirs, the only parties in interest, made a settlement of 
a controversy involving the probate of a document pur- 
porting to be the will of the deceased to which objec- 
tions were filed. The terms of the settlement were 
as follows: The real estate owned by the deceased 
should descend and vest as provided by the intestate 
laws of the state and all personal property remaining 
after administration of the estate of the deceased was 
completed should be distributed to Otto A. Frentzel as 
trustee to hold, collect, invest, and reinvest except the 
income and accumulations of the trust property should 
be paid annually or more frequently if possible to Karen 
Christina Hansen during her lifetime and at her death 
the trust should terminate and the trustee should dis- 
tribute all the trust property equally to the children of 
Nels P. Hansen, deceased. The widow and children of 
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the deceased by the instrument assigned and trans- 
ferred the personal property referred to above to the 
trustee. Otto A. Frentzel accepted the appointment and 
has been the trustee of the trust created by the instru- 
ment since the date thereof. 

The beneficiaries of the trust executed an instrument 
in writing dated September 22, 1937, by the terms of 
which they authorized the trustee, when opportunity 
existed, to purchase with funds of the trust for it 120 
acres of land in Cuming County by an expenditure of 
not to exceed $12,000. The instrument contained the 
further provisions that the real estate if acquired by the 
trustee should be held by him during the term of the 
trust and the net income therefrom should be disposed 
of as provided by the agreement creating the trust and 
that at the termination of the trust the real estate should 
be conveyed by the trustee to Cecelia Benzien, free of 
encumbrance, at a value of $12,000 “to apply in such 
amount upon the value of her beneficial interest in said 
trust and to be valued at such amount in the settlement 
of said trust.” If the value of her interest therein was 
less than said sum she should pay to the trustee upon 
demand as a condition of receiving a conveyance of the 
land such amount as was required to equalize the shares 
in the trust of all the beneficiaries. 

’ The beneficiaries of the trust executed an instrument 
in writing dated November 26, 1937, by the terms of 
which they. authorized the trustee, when opportunity 
existed, to purchase with funds of the trust for it a 
quarter section of land in Cedar County by an expendi- 
ture not to exceed $11,250. This instrument contained 
provisions identical in effect to the one dated Septem- 
ber 22, 1937, described above except the conveyance of 
the land by the trustee at the termination of the trust 
was required to be made to Louie J. Hansen at a valu- 
ation of $11,250. 

'-Cecelia Benzien by an assignment in writing dated 
April 22, 1944, transferred all her interest in the trust 
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property to her children, Leota B. Lemke, Dolores L. 
Lemke, and Faye Y. Benzien who is named in this cause 
as Faye Y. Froehlich. Cecelia Benzien died on June 
17, 1944. Louis J. Hansen died intestate on October 
18, 1947, a resident of Cedar County and his estate was 
administered in the county court of that county. His 
heirs are his children, Leland M. Hansen, Ardis Hastings, 
Harold L. Hansen, Ivan L. Hansen, Raymond Hansen, 
Kenneth Hansen, Delma Erlenbusch, and Alice Halthus. 
Karen Christina Hansen, the widow of the deceased, died 
October 9, 1952. Her heirs are the appellants and the 
appellee, Anna Siebrandt. 

The death of Karen Christina Hansen terminated the 
trust. There was a lack of harmony among Anna Sie- 
brandt and the other beneficiaries of the trust as to the 
disposition and distribution of a part of the trust property 
and because thereof the trustee appropriately sought the 
direction and instruction of the court by the institution 
of the proceedings of which this appeal is a part. 

The adjudication made by the trial court was as fol- 
lows: That the acts and accounts of the trustee to March 
23, 1954, were correct; that he account for his acts, re- 
ceipts, and disbursements thereafter and jurisdiction 
was retained to hear and determine the correctness 
thereof; that the trustee should pay two items of ex- 
pense for repairs made on the Cedar County land; that 
the indebtedness of Anna Siebrandt should be charged 
to and deducted from her distributive share of the trust 
property when distribution was made of the trust assets; 
that the Cedar County land, the east half of the south- 
west quarter and the west half of the southeast quarter, 
Section 16, Township 29 North, Range 3 East of the 
6th P. M., should be conveyed by the trustee to the eight 
heirs of Louis J. Hansen, deceased, above named and 
described, at a value of $24,000 (instead of $11,250 as 
stated in the contract) to be charged against their dis- 
tributive share of the trust property at that amount 
and any difference between it and the value of their dis- 
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tributive share was required to be paid by them to the 
trustee as a condition precedent to their receiving a 
conveyance of the land from the trustee; that the Cuming 
County land, the south half of the southeast quarter of 
Section 25 and the northeast quarter of the northeast 
quarter of Section 36, Township 24 North, Range 4 East 
of the 6th P. M., should be conveyed by the trustee to the 
children and assignees of Cecelia Benzien, above named 
and described, at a value of $31,500 (instead of $12,000 
as stated in the contract) subject to the same provisions 
and conditions as were made in reference to the con- 
veyance of the Cedar County land to the heirs of Louis 
J. Hansen, deceased, as above detailed; that if any 
amount required to be paid as a condition precedent to 
a conveyance of real estate by any person or group 
of persons was not satisfied within 6 months from the 
time the amount thereof was determined by the trustee, 
the real estate was required to be sold by him and the 
sale reported to the court for confirmation and distri- 
bution of the proceeds of the sale to the persons entitled 
thereto; and that the costs accrued in the cause should 
be paid by the trustee from funds of the trust and 
charged by him one-half to the assignees of Cecelia 
Benzien and one-half to the heirs of Louis J. Hansen, 
deceased. This appeal is from that judgment. 

The appellee, Otto A. Frentzel, will be hereafter called 
the trustee, Anna Siebrandt will be spoken of as ap- 
pellee, and the assignees and children of Cecelia Benzien 
and the heirs of Louis J. Hansen will be referred to as 
appellants. The true name of the son of Nels P. Hansen 
was Louie J. Hansen and he was the identical person 
sometimes named in this cause as Louis J. Hansen. 

The substantial issue in this cause concerns the dispo- 
sition to be made by the trustee of the land purchased 
by him by authority of the instruments dated September 
22, 1937, and November 26, 1937. Appellee thinks they 
do not express the intention and agreement of the parties 
who executed them. She concedes that they were made 
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by the heirs of her father in the form and contents as they 
appear in the record; that there were negotiations be- 
tween them and the trustee in the year 1937 concerning 
the purchase of real estate by the trustee by the use 
of funds of the trust as proposed and desired by her 
brother and her sister; that it was agreed by the heirs of 
Nels P. Hansen, deceased, that the trustee should be 
authorized to purchase the 120 acres of Cuming County 
land for not to exceed $12,000 and the 160 acres of 
Cedar County land for not to exceed $11,250; that the 
land should be retained during the term of the trust and 
the income therefrom paid to the widow of the deceased 
during that time; and that it was the intention and 
agreement of the persons who signed the instruments 
that upon the death of Karen Christina Hansen the 
Cuming County land should be conveyed by the trustee 
to Cecelia Benzien at a valuation of not less than $12,- 
000, the cost thereof, and the Cedar County land should 
be conveyed to Louie J. Hansen at a valuation of not 
less than $11,250, the cost thereof. But she pleads in 
this cause that in the negotiations had no thought or 
consideration was given to the possibility that the land 
might appreciate in value during the term of the trust 
and that there was no meeting of the minds or agreement 
in respect thereto by the parties; that the instruments 
made by the parties above referred to are ambiguous 
and do not express the agreement of the parties who 
made them; that it was not intended that. regardless of 
the value of the lands at the end of the trust they should 
be conveyed to Cecelia Benzien and Louie J. Hansen 
at the cost of the lands; that she signed the instruments 
but would not have done so if she had then had any rea- 
son to believe that the distribution of the trust estate 
would be otherwise than equal as originally agreed by 
the heirs of the deceased; that the instruments by virtue 
of which the lands were purchased should “be reformed 
to reflect the agreements of the parties thereto”; and 
that the lands should be ordered conveyed one-third 
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to. appellee,- one-third to assignees of Cecelia Benin: 
and one-third to the heirs of Louie J. Hansen, deceased, 
or that they should be sold and the proceeds distributed 

in those proportions. é 
. The attempt of appellee to establish a basis for ref- 
ormation of the instruments by virtue of which the land 
was purchased by the trustee is that she only attended 
school to the 4th grade; that nothing was said in the 
negotiations and conversations concerning the purchase 
of land by the trustee about the possibility that the 
land might increase in value ‘before the death of. her 
mother; that she did not think of anything like that; 
that she would not have signed the instruments if it 
had occurred to her that the valuation of the land would 
double before the trust was closed; and that nothing was 
said about appreciation in value of the land but it was 
discussed that Cecelia Benzien and Louie J. Hansen were 
to take the land'for the purchase price in any event when 
the trust ended without regard to how much it had 
depreciated in value. 

The trust property at the time ‘the trust was created 
was the personal property available for distribution 
when the administration of the estate of Nels P. Hansen 
was completed. It was owned by his heirs. The prop- 
erty was made a trust. It was created entirely by the 
agreement of the widow and children of the deceased 
who were competent and the individual owners of the 
trust property. The trust was created and existed by 
agreement and it could be modified by the same method. 
Investment could be made in whatever property and 
upon whatever terms the parties who were the owners 
stipulated. It was because of the agreements of the 
owners made subsequent to the creation of the trust 
that the trustee invested in land upon the terms pre- 
scribed by the beneficiaries of the trust by their written 
instruments. The record indicates that these originated 
in a very natural manner. The son of the deceased, a 
recent widower with eight children, wanted a farm to 
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live on with his family which would at the end of the 
trust become his farm. The youngest child of the de- 
ceased wanted land also. These two heirs were willing 
- to hazard the interest they had in the assets of the trust 
that land would prove a safe investment and they con- 
sented to take the land at what it cost the trust in any 
event at the end of the trust. Appellee asserts that the 
parties intended to provide that in no event should 
Louie J. Hansen and Cecelia Benzien take title to the 
land for less than it cost the trust. This is precisely 
what the instruments entered into incident to the pur- 
chase of the land provide and it is what they are willing 
to do and contend that they are entitled to do. 
There is no evidence of fraud, mistake, misrepresenta- 
tion, or that any of the interested parties intended or 
attempted to secure an advantage over appellee whose 
intrinsic intelligence is not in dispute. She executed 
the writing whereby she and others assigned the prop- — 
erty to a trustee for investment and management and 
there is no claim that she did not comprehend its mean- 
ing, effect, and purpose. It is reasonable to believe that 
she could and did understand the rather simple, defi- 
nite, and unequivocal language in the agreements for the 
purchase of the farms. Her examination and testimony 
in this case indicate she is not an unintelligent person. 
These instruments had been in effect for 15 years at 
the time the trust terminated. There is evidence to 
justify a belief that appellee knew during this time 
that the lands were to go to her brother and sister at 
the conclusion of the trust in accordance with the terms 
of the instruments. Appellee on a number of occasions 
objected to the trustee spending anything for the bet- 
terment of the farms because that decreased the amount 
which would be available for distribution when the 
trust ended and would improve the farms for those who 
were to receive them. The facts and circumstances at 
the time the instruments were made, September 22, 1937, 
and November 26, 1937, their clear, complete, and un- 
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equivocal terms, and the absence of evidence that they 
do not express the agreement of the parties foreclose any - 
basis for the reformation of the instruments. The bur- 
den upon this phase of the case was upon appellee. She 
has failed to sustain it. In Kear v. Hausmann, 152 Neb. 
512, 41 N. W. 2d 850, it is said: ‘A preponderance of 
evidence sufficient to justify reformation of a written 
instrument requires proof that is clear, convincing, and 
satisfactory.” The law presumes that the parties under- 
stood the import of their contracts and that they had 
the intention which their terms manifest. Shepard v. 
Shepard, 145 Neb. 12, 15 N. W. 2d 195; O-N-L Mills, Inc. 
v. Union Pacific R. R. Co., 151 Neb. 692, 39 N. W. 2d 501. 

The argument and conclusions of appellee proceed 
from a misconception of the language of the instruments 
authorizing the purchase of the land by the trustee and 
providing for the disposition of it at the termination of 
the trust. This is indicated by her statement that the 
agreements contain specific provisions to apply in the 
event land decreased in value and they contain no pro- 
-visions if land increased in value. The instruments 
evidencing the agreements of the parties contain no pro- 
vision, specific or otherwise, which should apply and 
govern in the event the land decreased or increased in 
value. The precise and clear language is that at the 
conclusion of the trust the trustee was in any event 
authorized and obligated to convey the lands on the © 
respective cost valuations, $12,000 as to Cecelia Benzien 
and $11,250 as to Louie J. Hansen. The language in this 
regard in the instrument concerning the Cuming County 
land is: “That upon the termination of said trust the 
above described premises shall be conveyed by said 
trustee to the above named Cecelia Benzien, free and 
clear of encumbrance, at the valuation of twelve thou- 
sand dollars ($12,000.00), to apply in such amount upon. 
the value of her -beneficial interest in said trust and to 
be valued at such amount in the settlement of said 
trust. In the event the beneficial interest of said Cecelia 
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Benzien is of the value of less than twelve thousand dol- 
lars ($12,000.00), she shall pay to said trustee upon de- 
- mand and as a condition precedent to receiving such 
conveyance, such amount as is necessary to equalize the 
shares in said trust of all of said beneficiaries.” (Empha- 
sis supplied.) The instrument concerning the Cedar 
County land is in this respect identical in language ex- 
cept as to the name of the grantee, the valuation, the 
land involved, and the personal pronoun “he” in place 
of “she.” The language quoted makes it obvious and 
definite that regardless of whether the land at the 
termination of the trust was of the same value as when 
it was bought or was higher or lower in value than the 
cost was wholly immaterial. The instruments made 
everything definite and certain as to the conveyance of 
the land. It was to be conveyed upon the termination 
of the trust by the trustee to a named person at the valu- 
ation of a stated number of dollars and the land was “to 
be valued at such amount in the settlement of said trust.” 
This was a definite arrangement that in the final settle- 
ment the named grantees would get the land and the - 
trustee would realize from them the exact amount the 
land cost the trust when it was purchased. Any increase 
or decrease in the value of the land was foreign to the 
transaction and the necessary understanding of the un- 
equivocal language of the instruments. The only thing 
in the final settlement required of the grantees was that 
they pay to the trustee any amount necessary to equalize 
distribution. 

The appellee adopts and repeats in the discussion of 
the case a statement from a memorandum of the trial 
court to the effect that Mrs. Siebrandt’s adversaries do 
not precisely say whether they claim she intended to 
sell, donate, or forfeit her share of any profit that might 
result. An examination and consideration of the writ- 
ing creating the trust, the instruments concerning the 
purchase and ultimate disposition of the land, and the 
facts and circumstances existing at the time they were 
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made fail to find any mention or reference to profit or 
loss affecting any person concerned or the slightest in- 
dication that anyone concerned in or affected by the 
matter of the purchase and disposition of the land in- 
tended that appellee should have any “share of any 
profit that might result.” The plain, unambiguous lan- 
guage of the instruments she executed condemns this 
argument and speculation. 

It is stressed by appellee that the original trust agree- 
ment required an equal distribution to the beneficiaries 
of the trust property at the conclusion. of the trust and 
that if the instruments authorizing the purchase and dis- 
tribution of land by the trustee provided for unequal 
distribution to the beneficiaries that would be in con- 
flict with the original agreement. The instruments con- 
cerning the land purchased by the trustee do not require 
an unequal distribution of trust assets. These authorized 
the purchase of land and fixed the control and disposition 
of the land bought. They required the trust to realize 
the amount the trustee paid for the land. This amount 
will, of course, be a trust asset and will be distributed 
as the original trust contract provides. The discussion 
concerning inequality results only because of the un- 
justified assumption that the instruments do not mean 
what they plainly express and that appellee should 
enjoy the advantage of the alleged increased. value of the 
land. 

The argument made in this regard implies that the 
original trust agreement is sacrosanct and that its pro- 
visions could not be changed or modified even though 
all the parties concerned were competent to make a con- 
tract providing for changes in it. This is not a sound 
conclusion. 89 C.J.S., Trusts, § 87, p. 895, states: ‘“Per- 
sons free to contract may grant trustees the power to 
extend the trust in any manner and under any 
conditions.” 

In Morris v. Broadview, Inc., 328 Ill. App. 267, 65 N. 
E. 2d 605, the court said: “It is true, as contended by 
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plaintiff, that courts of equity will not permit trustees 
to extend without authority the life of a trust. But 
neither reason nor authority has been advanced for 
denying the right of persons free to contract to grant to 
trustees the power to extend the trust in whatever man- 
ner and upon whatever conditions the creators of the 
trust may designate.” 

In Washington Loan & Trust Co. v. Colby, 108 F. 2d 
743, the United States Court of Appeals for the District 
of Columbia stated the ruling as follows: “A sole bene- 
ficiary, or several or successive beneficiaries all of whom 
consent and none of whom suffer from disability, may 
direct that the performance of a trust be arrested, modi- 
fied, or even extinguished. * * * The beneficiaries of a 
trust who suffer from no disability and who have full 
knowledge of the facts and of their legal rights, may 
direct the trustee in the investment of trust funds, and 
if losses are sustained, beneficiaries cannot complain.” 

An argument is made that the pleadings of appellants 
admit that the parties merely intended to protect ap- 
pellee against loss if the land decreased in value and the 
word “loss” as used in the pleading comprehended her 
share of any profit resulting from the land becoming 
of a greater value than the cost of it when purchased 
by the trustee. The part of the pleading relied upon is 
a portion of a sentence of an extensive paragraph. It 
states that all the parties agreed to the purchase of the 
lands “except that Anna Siebrandt required that in the 
event of the purchase of land that the other parties, 
Louie J. Hansen and Cecelia Benzien, should take over 
said land at the conclusion of the trust period at the 
amount invested in said land so that there would be 
no risk of loss to the said Anna Siebrandt.” It is said 
that this is a judicial admission, a limitation of the issues, 
and makes the fact indisputable that Anna Siebrandt 
was insulated against loss. This contention is an ex- 
travagant play on the word “loss.” If appellee required 
that her brother and sister should take the land at the 
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end of. the trust at the amount invested in it, as the 
pleading of appellee alleges, she cannot now convincingly 
claim that it was intended they must accept the land at a 
higher price or pay her something additional because 
the land at the end of the trust was worth more than the 
cost price at which she insisted they take the land when 
the contract was made. Logically that is a perfect ex- 
ample of non sequitur. The paragraph of the pleadings 
from which the part of a sentence was selected states 
one proposition. It may not be fragmentized and a part 
of a sentence made to say something not intended by 
the pleader and which by reasonable understanding he 
has not said. In McCaskill v. Walker, 147 N. C. 195, 61 
S. E. 46, it is said: “While it is not always easy to draw 
the line by which portions of a pleading may be sepa- 
rated from other portions and introduced, we think it 
clear that, where there is but one proposition stated, it 
should not be separated so that the pleader is made to 
say something which he never ‘intended, and which by 
reasonable construction he has not said.” See, also, 
31 C. J. S., Evidence, § 301, p. 1072. The only admission 
that can legitimately be exacted from the language used 
by appellants in the paragraph referred to is precisely 
that the full amount of the trust funds invested in the 
land would be accounted for in the same amount in the 
final computation for distribution without diminution 
because of the investment. 

The instruments of September 22, 1937, and Novem- 
ber 26, 1937, are clear, complete, and unambiguous. 
They do not require construction or interpretation. The 
intention of the parties who made them and their effect 
must be found and deduced from their contents. Mason 
v. Mason, 156 Neb. 478, 56 N. W. 2d 614, states: “A writ- 
ten contract which is couched in clear and unambiguous 
language is not subject to a construction other and dif- 
ferent from that which flows from the language used.” 
See, also, Platte Valley P. P. & I. Dist. v. Cover, 155 
Neb. 479, 52 N. W. 2d 243; Smith v. United States Fidelity 
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& Guaranty Co., 142 Neb. 321, 6 N. W. 2d 81; Hompes 
v. Goodrich Co., 137 Neb. 84, 288 N. W. 367. 

The judgment of the district court rendered and en- 
tered in this cause on January 20, 1955, as stated and 
contained in paragraphs numbered and identified as I, 
II, III, VI, and VIII thereof should be and it is affirmed. 
The judgment described above as stated and contained in 
paragraphs numbered and identified as IV, V, VII, and 
IX thereof should be and it is reversed with directions to 
the district court for Cuming County to render and 
enter a judgment in this cause as follows: 

1. Instructing and directing the trustee, in the dis- 
position and distribution of the assets of the trust, to 
convey the east half of the southwest quarter and the 
west half of the southeast quarter of Section 16, Town- 
ship 29 North, Range 3 East of the 6th P. M., in Cedar 
County, Nebraska, to Leland M. Hansen, Ardis Hastings, 
Harold L. Hansen, Ivan L. Hansen, Raymond Hansen, 
Kenneth Hansen, Delma Erlenbusch, and Alice Halthus, 
free and clear of encumbrance, at the valuation of 
$11,250 to apply in that amount upon the value of their 
beneficial interest in the trust property of the trust in- 
volved in this case and represented by the trustee upon 
payment by them to the trustee, upon his demand, any 
amount that he determines to be the difference, if any, 
between the said amount of $11,250 and the value of said 
beneficial interest of the grantees to be named in the 
deed and adjudging that said valuation of $11,250 is the 
amount of the value of said land to be used in arriving at 
the value of the assets of the trust for distribution and 
in the settlement of the trust. 

2. Instructing and directing the trustee, in the dispo- 
sition and distribution of the assets of the trust, to con- 
vey the south half of the southeast quarter of Section 
25 and the northeast quarter of the northeast quarter 
of Section 36, Township 24 North, Range 4 East of the 
6th P. M., in Cuming County, Nebraska, to Leota B. 
Lemke, Dolores M. Lemke, and Faye Y. Froehlich, free 


Vou. 161] SEPTEMBER TERM, 1955 519 


Brunson v. Ranks Army Store 


and clear of encumbrance, at the valuation of $12,000 
to apply in that amount upon the value of their benefi- 
cial interest in the trust property of the trust involved 
in this case and represented by the trustee upon pay- 
ment by them to the trustee, upon his demand, any 
amount that he determines to be the difference, if any, 
between the said amount of $12,000 and the value of said 
beneficial interest of the grantees to be named in the 
deed and adjudging that said valuation of $12,000 is the 
amount of the value of said land to be used in arriving 
at the value of the assets of the trust for distribution 
and in the settlement of the trust. 

3. Taxing the costs of this proceeding in the district 
court and this court to the trustee and authorizing and 
directing him to pay the costs from the funds of the 
trust. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


JAMES BRUNSON, APPELLANT, V. RANKS ARMY STORE, 
APPELLEE. 
. 73 N. W. 2d 803 


Filed December 23, 1955. No. 33809. 


1. Pleading. A general demurrer admits all the allegations of 
fact in the pleading to which it is addressed, which are issuable, 
relevant, and material, and which are well pleaded; but does 
not admit the conclusions of the pleader, except when they are 
supported by, and necessarily. result from, the facts stated in 
the pleading. It does not admit inferences of the pleader from 
the facts alleged, nor mere expressions of opinion, nor theories 
of the pleader, as to the effect of the facts, nor allegations of 
what will happen in the future, nor arguments, nor allegations 
contrary to the facts of which judicial notice is taken, or which 
are contrary to law. 

2. Common Law. So much of the common law of England as 
is applicable and not inconsistent with the Constitution of the 
United States, with the organic law of this state, or with any 
law passed or to be passed by the Legislature of this state, is 
adopted and declared to be law within the State of Nebraska. 


520 NEBRASKA REPORTS [Vou. 161 


Brunson v. Ranks Army Store 


8. Right of Privacy. The doctrine of the right of privacy was 
not recognized or enforced in the ancient English common law. 

There is no statutory provision in this state with ref- 
erence to the doctrine of the right of privacy. 

5. Damages: Contracts. Mental anguish is not considered as an 
element of recovery in an action on an ordinary contract. 


Damages for mental anguish for breach of 
contract are not generally recoverable for the reason that they 
are too remote and could not have been in the contemplation of 
the parties when the contract was made. 


7. Pleading. The amended petition of plaintiff examined and the 
separate demurrers thereto on the ground that the petition did 
not state a cause of action held to be properly sustained. 


AppEAL from the district court for Douglas County: 
Wituiam A. Day, Jupee. Affirmed. 


Victoria & Sloma, for appellant. 
Levin & Brodkey, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BosLaAucuH, JJ. 


MEssmMoreE, J. 

This is an action brought by James Brunson as plain- 
tiff against Ranks Army Store as defendant in the dis- 
trict court for Douglas County to recover damages. The 
first cause of action is for breach of contract entered into 
by and between the plaintiff and defendant. The sec- 
ond cause of action is based on a violation of an al- 
leged right of privacy. The defendant demurred sep- 
arately to each cause of action on the ground that the 
facts set forth in plaintiff’s amended petition on each 
cause of action failed to state facts sufficient to consti- 
tute a cause of action. The trial court sustained the de- 
fendant’s demurrers. The plaintiff having elected to 
stand on his petition and not plead further, the trial 
court dismissed the cause at plaintiff’s costs. Plaintiff 
perfected appeal to this court. 

To determine whether or not the plaintiff’s amended 
petition states a cause of action in the first and second 
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counts thereof, it becomes necessary to set forth in sub- 
stance certain parts of the amended petition. 

The plaintiff’s amended petition alleged that the plain- 
tiff is a resident of Omaha, Douglas County, Nebraska, 
and the defendant is a company engaged in the sale of 
goods of every kind and nature with its place of business 
in Omaha; that the plaintiff is an actor, specializing in 
portrayals and characterizations; that on or about Febru- 
ary 1, 1950, the defendant, by oral contract, hired the 
plaintiff to portray and to head and lead seven of de- 
fendant’s employees in portraying the notorious pay- 
roll robbers of Brinks, a money-delivery firm of Boston, 
Massachusetts; that the plaintiff, knowing and realizing 
the realism of his portrayal and characterization, ac- 
cepted the employment under the express promise of the 
defendant that defendant would secure the permission 
of the Omaha police department for the portrayal of 
said robbers of Brinks; that the said portrayal was to 
_ be an advertising scheme and stunt for and in behalf 
of the defendant and for defendant’s benefit; that on or 
about February 4, 1950, in the, morning, just before the 
- plaintiff and said defendant’s employees left for the 
downtown section of Omaha in their disguises as the 
robbers of Brinks, upon inquiry by the plaintiff he was 
told by the defendant that the Omaha police depart- 
ment’s permission for the said portrayal had been ob- 
tained by the defendant; that as a matter of fact, how- 
ever, defendant failed and neglected to obtain and se- 
cure the permission of the Omaha police department; 
that as a direct result of this breach of contract by the 
defendant the plaintiff and his seven companions were 
arrested, detained, incarcerated for about an hour and a 
half, and then released on bond by the Omaha police 
department; that the Omaha World Herald, a daily news- 
paper with a very large circulation, carried in prom- 
inent places and in large headings the news of the ar- 
rest, incarceration, and the police appearance of the 
plaintiff and his seven companions, in fact through the 
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able handling of the news by the newspaper these news 
items became of national importance and interest and 
were carried by a great many newspapers throughout 
the country; that this arrest and incarceration of the 
plaintiff and the publicity received have made the plain- 
tiff the object of shame, severe, cruel, and most an- 
noying, and disturbing criticism, abuse, and ridicule; 
that the knowledge of the plaintiff’s arrest and incar- 
ceration by his many friends, his wide acquaintance, 
and by strangers as well, has brought disrepute to the 
plaintiff by marring his good name and by destroying 
his long-enjoyed good standing and good reputation in 
the community; that since the arrest and incarceration 
of the plaintiff and the publishing of the same in the 
World Herald and the shame, abuse, and ridicule, the 
loss of plaintiff’s good standing and good reputation in 
the community, the plaintiff has suffered and will con- 
tinue to suffer great and severe mental pain and anguish, 
shame, humiliation, and disrepute; that the loss of plain- 
tiff’s good reputation and standing has made it unde- 
sirable for reputable business firms and reputable busi- 
nessmen to employ the plaintiff for their legitimate ad- 
vertising; that the plaintiff was not employed for about 
8 months immediately following the arrest, incarcera- 
tion, and publication of the same; and that by the sub- 
sequent shame, abuse, ridicule, humiliation, pain, and 
mental anguish, and the loss of good standing, good 
reputation, and employment, the plaintiff has suffered 
damages, 

In the second cause of action the plaintiff incorpo- 
rates the allegations contained in paragraphs I, which 
designates the parties, and II of the first cause of ac- 
tion. Paragraph II relates that the plaintiff is an actor 
specializing in portrayals and characterization. The pe- 
tition then alleges in substance that the defendant, will- 
fully disregarding the plaintiff’s rights and without the 
permission and consent of the plaintiff, ran an ad in 
the Omaha World Herald, a newspaper of large circula- 


Vow. 161) SEPTEMBER TERM,,. 1955 523 


Brunson v. Ranks Army Store 


tion, on the morning of February 7, 1950, as follows: 
“Jim Brunson, professional stunt man of 38 years, put 
on such a sensational stunt that the whole crew were 
thrown in the clink”; that on the afternoon of the same 
day in said paper, the defendant ran another ad as 
follows: “Ranks Gang Captured. The public can sigh 
in relief now because the Ranks gang led by Omaha’s 
leading desperado, Jim Brunson, was captured Satur- 
day”; that the plaintiff has never in any manner waived 
the protection of his right of privacy or consented in 
any manner to such invasion of his private life by the 
defendant as aforesaid; and that as a direct and proxi- 
mate result of the wrongful and willful acts of the de- 
fendant and the attendant reading by many of plain- 
tiffs friends, acquaintances, relatives, and strangers, the 
plaintiff has been subjected to and has become the sub- 
ject of severe, constant, and cruel ridicule and abuse, 
has been greatly embarrassed from the date of the pub- 
lication of the afore-mentioned articles to the present 
time, and as a result plaintiff has suffered and will con- 
tinue to suffer severe mental pain and anguish, shame, 
and humiliation, and his reputation and prestige has 
been diminished and lowered, and by reason of all the 
above, the plaintiff has been damaged. Then appears 
a general prayer for damages on both causes of action. 

The plaintiff assigns as error that the trial court erred 
in sustaining the defendant’s demurrer to the plaintiff’s 
amended petition and in dismissing plaintiff’s action. 

The plaintiff cites Alexander v. Thacker, 30 Neb. 614, 
46 N. W. 825, as follows: Where a petition contains 
more than one count and a general demurrer is directed 
against the entire pleading, and is not limited to a par- 
ticular cause of action, if either count is sufficient the 
demurrer must be overruled. 

In the instant case the defendant filed a separate de- 
murrer to each cause of action and not a general de- 
murrer against the entire pleading. Obviously the rule 
stated above is not applicable. 
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In considering the effect of a general demurrer, in 
the instant case to each cause of action as filed by the 
defendant, the following rule is applicable: A general 
demurrer admits all the allegations of fact in the plead- 
ing to which it is addressed, which are issuable, rele- 
vant, and material, and which are well pleaded; but 
does not admit the conclusion of the pleader, except 
when they are supported by, and necessarily result from, 
the facts stated in the pleading. It does not admit in- 
ferences of the pleader from the facts alleged, nor mere 
expression of opinion, nor theories of the pleader, as 
to the effect of the facts, nor allegations of what will 
happen in the future, nor arguments, nor allegations 
contrary to the facts of which judicial notice is taken, 
or which are contrary to law. See, Richter v. City of 
Lincoln, 136 Neb. 289, 285 N. W. 593; 6 Standard Ency. 
of Procedure, pp. 943-952; Salsbury v. City of Lincoln, 
117 Neb. 465, 220 N. W. 827; Markey v. School District 
No. 18, 58 Neb. 479, 78 N. W. 932. 

We will consider the plaintiff’s second cause of ac- 
tion first because it bears relation to the first cause of 
action and ties in with it. 

It will be observed that the plaintiff’s second cause of 
action is based on the doctrine of the right of privacy 
which is defined in 77 C. J. S., Right of Privacy, § 1, p. 
396, as follows: “The ‘right of privacy,’ as the term is 
employed with respect to the determination of whether 
a cause of action in damages exists for an unwarranted 
invasion of such right or whether it may be protected 
by injunctive relief, may be defined as the right of 
an individual * * * to be free from unwarranted pub- 
licity, or to live without unwarranted inteference (in- 
terference) by the public about matters with which the 
public is not necessarily concerned, or to be protected 
from any wrongful intrusion into an individual’s private 
life which would outrage or cause mental suffering, 

‘shame, or humiliation to a person of ordinary sensi- 
bilities.” 
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Section 49-101, R. R. S. 1943, provides: “So much 
of the common law of England as is applicable and not 
inconsistent with the Constitution of the United States, 
with the organic law of this state, or with any law 
passed or to be passed by the Legislature of this state, 
is adopted and declared to be law within the State of 
Nebraska.” 

The doctrine of the right of privacy was not recog- 
nized or enforced in the ancient English common law. 
See, Roberson v. Rochester Folding Box Co., 171 N. Y. 
538, 64 N. E. 442, 89 Am. S. R. 828, 59 L. R. A. 478; Jude- 
vine v. Benzies-Montanye Fuel & Warehouse Co., 222 
Wis. 512, 269 N. W. 295, 106 A. L. R. 1443; Milner v. Red 
River Valley Pub. Co. (Tex. Civ. App.), 249 S. W. 2d 
227; Wilson v. Brown, 189 Misc. 79, 73 N. Y. S. 2d 587. 
There are numerous cases to the same effect. 

Our research develops no Nebraska case holding that 
this court has in any form or manner ‘adopted the doc- 
trine of the right of privacy, and there is no precedent 
in this state establishing the doctrine. Nor has the 
Legislature of this state conferred such a right of ac- 
tion by statute. We submit that if such a right is 
deemed necessary or desirable, such right should be 
provided for by action of our Legislature and not by 
judicial legislation on the part of our courts. This is 
especially true in view of the nature of the right under 
discussion, under which right not even the truth of 
the allegations is a defense. We therefore hold that 
the action of the trial court in sustaining the defendant’s 
demurrer to plaintiff's action based on the right of 
privacy was correct and needs no further comment. 

_ With reference to the plaintiff’s first cause of action 

based on the breach of contract by the defendant where- 
in the plaintiff states that as a result of said breach of 
contract he suffered damages largely in the form of 
mental suffering, anguish, and embarrassment, it is ap- 
parent that in this cause of action on the alleged breach 
of contract the plaintiff again makes reference to the 
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doctrine of the right of privacy of the plaintiff as 
heretofore set out. 

The amended petition alleges that the plaintiff is an 
actor specializing in portrayals and characterizations; 
that he was hired to portray the notorious Brink pay- 
roll robbers; and that said portrayal of the said rob- 
bers was to be an advertising scheme and stunt. Not 
only was the plaintiff actually engaged as an actor and 
portrayer of characters, as such he was also in such 
capacity acting as the leading figure which was suffi- 
ciently realistic to result in his arrest and subsequent 
brief incarceration. Generally, actors and actresses 
seek publicity and often adopt various and sundry ways 
of securing such notoriety as will attract attention to 
them. This is considered their stock in trade. 

Damages for mental anguish are not, as a general 
rule, recoverable in actions for breach of contract un- 
less the breach amounts in substance to willful or in- 
dependent tort. According to the weight of authority, 
mental anguish is not considered as an element of re- 
covery in an action on an ordinary contract. See 15 
Am. Jur., Damages, § 182, p. 599. 

The reason why such damages are not generally re- 
coverable is that they are too remote and could not 
have been in the contemplation of the parties when 
the contract was made. See Annotation, 23 A. L. R. 372. 

To authorize a recovery in any case the damage must 
have been within the contemplation of the parties, and 
the defendant must have had notice when the contract 
was made that mental anguish might result from a de- 
fault or negligence in his performance. See 15 Am. 
Jur., Damages, § 182, p. 602. 

Where a recovery of damages for mental suffering is 
denied, it is usually denied upon the ground that the 
breach of the contract is not such as will naturally cause 
mental anguish. See Westesen v. Olathe State Bank, 
78 Colo. 217, 240 P. 689, 44 A. L. R. 1484. 

. It is obvious that the plaintiff failed to plead in his 
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amended petition a cause of action that could in any 
manner be considered as one for the recovery of damages 
for mental anguish. 

We conclude that the trial court correctly sustained 
the separate demurrers of the defendant to the first and 
second causes of action pleaded in the plaintiff’s amended 
petition, and the judgment of the trial court should be 
and is hereby affirmed. 

AFFIRMED. 


E. L. UPTEGROVE, APPELLEE, V. JOHN C. ELSASSER, 


APPELLANT. 
74 N. W. 2d 61 


Filed December 28, 1955. No. 33830. 


1. Appeal and Error. In an equity suit it is the duty of this 
court to try the issues de novo and to reach an independent 
conclusion without reference to the findings of the district court. 

In the consideration of an equity suit on appeal, if 

there is an irreconcilable conflict in the testimony on a material 
issue, this court will, in determining the weight of the evidence 
of witnesses who appeared in court to testify, consider the fact 
that the trial court observed them and their manner of testify- 
ing, and must have accepted one version of the facts rather than 
the other. 

Limitations of Actions. An action upon an oral agreement for 

‘the feeding and caring of livestock on shares, which is con- 

tinuing in its nature without a fixed termination date, is barred 
in 4 years from the date the action accrues. 

Where the nature of the contract and the situation of 
the parties require that it be adjudged that the obligation is a 
continuing one which is not violated or broken until there is a 
refusal to honor a demand, the demand creates the liability and 
the statute of limitations runs from such demand. ‘ 

_ 5. Equity. Laches does not, like limitation, grow out of the 

mere passage of time, but is founded upon the inequity of per- 
mitting claims to be enforced where there have been changes of 
condition resulting from delay which operate to the prejudice of 
the party asserting it as a defense. 

Laches is not a defense in an equity case where there 

has been no material change in defendant’s position. 


co 
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APPEAL from the district court for Cheyenne County: 
Joun H. Kuns, Jupvce. Affirmed as modified. 


Heaton & Heaton and Martin, Davis & Mattoon, for 
appellant. 


Clinton & McNish, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOoSLAUGH, JJ. 


Carter, J. 

This is a suit in equity for an accounting instituted 
by E. L. Uptegrove as plaintiff against John C. Elsasser, 
defendant, under the terms of a lease of real estate and an 
oral contract for the care and keep of a herd of cattle 
and their increase. The trial court found that defend- 
ant should be required to account. An accounting was 
had and thereafter plaintiff was awarded a judgment 
against the defendant for $14,844.32 and costs. The de- 
fendant appeals. 

The record shows that plaintiff was the owner of cer- 
tain farm and pasture lands and a herd of 180 head of 
cattle in 1934. During the years 1932 and 1933 de- 
fendant was employed by the plaintiff as farm manager 
in farming the tillable lands and in feeding and caring 
for the cattle. In 1934 plaintiff leased the lands to the 
defendant and entered into an oral agreement with him 
with reference to the cattle on the place. By the oral 
agreement defendant was to select from the herd 40 
cows, 60 calves, and a bull. The balance was to be 
sold by the defendant and the proceeds delivered to 
the plaintiff. The base herd thus selected was to be 
kept intact with stock raised or purchased, and the 
parties to the agreement were to share the increase 
equally. Plaintiff was to furnish the pasture and other 
land upon which to raise feed for the cattle, and de- 
fendant was to bear all other expense with reference 
to the feeding and caring for the cattle. The record 
shows that defendant selected 81 head of cattle for ship- 
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ment, 3 of which died. The remaining 78 head were 
sold and the proceeds delivered to plaintiff. The defend- 
ant contends that the herd consisted of 155 head, and 
that 78 were sold, leaving 77 head in the base herd. 
Defendant states that prior to his taking over the base 
herd there were 140 head of cattle and 30 calves, and . 
that 15 head died because of their poor condition, as a 
result of a lack of sufficient feed and pasture. Defend- 
ant also testifies that he lost 34 calves and 7 cows in 
one blizzard, a fact he does not appear to have reported 
to the plaintiff. The defendant was to have full charge 
of the sale, replacement, and purchase of cattle, and 
was to keep the base herd intact except for losses of live- 
stock from natural causes. The record shows, more or 
less regularly, the sales of cattle raised until 1946. Plain- 
tiff received checks from the defendant from time to 
time for his share of the increase, the last one bearing 
the date of December 31, 1946. Defendant states that 
the last of the original base herd was sold in 1943, plain- 
tiff providing a bill of sale for this purpose. The record 
shows purchases of other cattle by the defendant, some 
of which he claimed as his own. In any event, he con- 
tinued to pay plaintiff for his share of the increase until 
December 31, 1946. These payments were accepted by 
plaintiff and found to be in full settlement of plaintiffs 
one-half interest in the increase each year. For the 
years 1946, 1947, and.1948, the evidence of defendant 
is fragmentary and indefinite concerning the purchase 
or sale of cattle. He contends that plaintiff’s cattle were 
sold and accounted for, and he states that he owed pas- 
ture rent for his own cattle. Plaintiff states that there 
was never any conversation about pasture rent and that 
no change had been made in the original oral agree- 
ment. Defendant’s income tax returns for 1947, 1948, 
and 1949 show cattle sales in the amounts of $4,677.63, 
$3,565.50, and $5,400.33, respectively, for cattle raised. 
Defendant’s 1948 income tax return shows. a sale of 116 
head of cattle purchased and not raised in the amount 
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of $20,032.05. His 1949 income tax return shows a sale 
of 88 head of cattle, purchased and not raised, in the 
amount of $10,189.14. 

The defendant contends that he fed and cared for the 
cattle the year previous to the cattle agreement on the 
basis that he should have one-half the calf crop for so 
doing. He testifies that the pasture was inadequate and 
that he was compelled to purchase feed in the amount of 
$1,800 for which he was not reimbursed by the plaintiff. 
Plaintiff testifies that he gave defendant the farm ma- 
chinery and equipment on the farm in payment of this 
item, which the defendant accepted. Defendant fur- 
ther alleges that plaintiff gave him the base herd in pay- 
ment for the feed. The title to the original herd re- 
mained in plaintiff until it was sold in 1943. The trial 
court found against the defendant on this contention,. 
and the evidence clearly supports this finding. 

The record further shows that the plaintiff leased 
certain wheat land to the defendant for an agreed crop 
rental of one-third of the small grain delivered to mar- 
ket free of all cost to the plaintiff. Plaintiff alleges that 
in 1950 defendant raised 11,500 bushels of wheat and 
that he has received 3,463 bushels and 20 pounds thereof 
and that there is due him 370 bushels and 40 pounds. 
Plaintiff also alleges that defendant failed to deliver 
the 1950 crop to market and that plaintiff expended 
$249.68 to have the wheat delivered. Defendant admits 
this item as owing to the plaintiff. Plaintiff alleges as a 
second cause of action that he assigned certain dividends 
of the value of $473.05 due from the Farmers Union Co- 
operative Association at Gurley, Nebraska, to the defend- 
ant to be used by him in trade. Defendant used $346.67 
of such dividends and has failed to account for the bal- 
ance. Defendant admits using the $346.67 and tendered 
the balance to the plaintiff by his answer. 

Defendant denies that there was any increase from the 
cattle after January 1, 1947, and denies that plaintiff 
had any interest in any cattle in the possession of de- 


VoL. 161] SEPTEMBER TERM, 1955 531 
Uptegrove v. Elsasser 


fendant at that time. Defendant alleges that he har- 
vested 350 acres of wheat for the plaintiff in 1934 at a 
fair and reasonable cost of $1,050, which has not been 
paid. He testifies, also, that he hauled 6,000 bushels 
of wheat to market for plaintiff in 1934, the fair and 
reasonable value of which was $300. He testifies, also, 
that he hauled 6,000 bushels of wheat for plaintiff in 
1935 which was of the fair and reasonable value of $300. 
He testifies that he hauled grain for plaintiff raised by 
other tenants at various times for which he was not paid. 
A failure of proof clearly existed as to the last item men- 
tioned. The evidence of the defendant is that he retained 
37 cows, 30 calves, and 1 bull as the base herd and that 
7 cows and 34 calves died in the spring of 1935, leaving 
a base herd of 30 cows and 1 bull. With reference to 
the 1950 wheat, defendant testifies that plaintiff’s share 
. was 3,575.91 bushels, that plaintiff sold 3,475.25 bushels, 
and that 30 bushels were left in the bin as spoiled wheat. 
The defendant accounts for the shortage of 70.66 bushels 
as shrinkage before the wheat was sold. 

The trial court found against the defendant on his 
claim for harvesting wheat for the plaintiff in 1934 and 
for hauling wheat for the plaintiff in 1934 and 1935. They 
were not obligations growing out of the oral agreement 
which was the basis of the accounting suit before us. 
They were incurred according to the defendant’s own 
testimony before the agreement was made. These claims 
are no part of or incidental to the oral agreement which 
is the basis of this accounting action. Such claims were 
properly disallowed in the accounting. 

Upon the foregoing evidence the trial court found that 
the oral agreement was made as alleged and that the 
least number of cattle in the herd for which the de- 
fendant should account was 30 head, it being the smallest 
number to which the base herd was reduced by natural 
causes. The court found that defendant confused and 
commingled the base herd and the increase therefrom 
with other cattle claimed by him, all under the same 
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brand, and that upon termination of the agreement in 
1948 defendant sold 116 head for the sum of $20,032.05 
and that he should account to plaintiff for 30/116 of 
said cattle as being the base herd, the value of same 
being $8,180.70. The court further found that one- 
half of the balance of the cattle sold in 1948 should be 
accounted for as increase, the value thereof being $5,- 
925.67. The trial court also found that plaintiff was en- 
titled to $141.60 for the undelivered portion of his one- 
third share of the 1950 wheat crop, $249.68 for hauling 
the 1950 crop of wheat which defendant was obligated 
to haul, and $346.67 of plaintiff’s dividends at the Farmers 
' Union Co-operative Association at Gurley, Nebraska, 
which were used by the defendant and ordered the re- 
assignment of the unused balance. A judgment was 
entered for the total of these amounts in the sum of 
$14,844.32. 

We think the evidence sustains the findings of fact 
made by the trial court. Any and all disputes in the 
evidence were conflicting and irreconcilable statements, 
which were made by the two parties to the litigation. 
The trial court determined them generally in favor of the 
plaintiff. There was evidence to support the findings 
made with which this court will not interfere. The 
applicable rule is that in an equity suit it is the duty of 
this court to try the issues de novo and to reach an in- 
dependent conclusion without reference to the findings 
of the district court. However, if there is an irreconcil- 
able conflict therein on a material issue, this court will, in 
determining the weight of the evidence of witnesses who 
appeared in court to testify, consider the fact that the 
trial court observed them and their manner of testifying 
and must have accepted one version of the facts rather 
than the other. Brown v. Brown, 146 Neb. 908, 22 N. W. 
2d 148; McCormick v. McCormick, 150 Neb. 192, 33 N. 
W. 2d 543. 

We think the method used by the trial court in fixing 
the value of the base herd, and the increase to which 
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plaintiff is entitled, is correct under the evidence in this 
case. A correct calculation of the amounts reveals, 
however, that the amount allowed for the base herd 
should be $5,180.70 and not $8,180.70 as shown by the 
decree. The amount to be allowed for increase under 
the method used is $7,425.67 and not $5,925.67 as shown 
by the decree. The judgment awarded the plaintiff 
therefore should be $13,344.32 instead of $14,844.32. 

The defendant relies primarily on the defenses of 
laches and the statute of limitations. The present action 
was commenced on June 16, 1952. 

The action was based upon an oral agreement and 
must be brought within 4 years. § 25-206, R. R. S. 1943. 
It is the contention of the defendant that the last of the 
base herd was sold in 1948 and that an action for the 
return of the base herd was required to be commenced 
within 4 years from that date. The record in this case 
shows that the lease of the lands and the cattle agree- 
ment were integrated as one transaction. We point out 
that the evidence shows that the lease of the pasture 
land and sufficient farm lands to produce necessary 
feed for.the cattle was a part of the contribution the 
plaintiff made when the cattle agreement was entered 
into. The agreement contemplated the sale and replace- 
ment of the base herd by retaining increase or the pur- 
chase of new cattle in order that the base herd would 
be maintained in substantially the same condition as 
when defendant received it, except for losses: from 
natural causes. There was no termination of the agree- 
ment because of the sale of the last of the original base 
herd in 1948. Such sale was within the terms of the 
agreement. No cause of action accrued at that time. 
The defendant further contends that if the payment to 
the plaintiff of his share of the increase through the 
years until December 31, 1946, when the last of such 
payments was made, had the effect of tolling the statute, 
the statute of limitations was still a bar to the action 
because 4 years expired thereafter before the suit was 
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commenced. It is not contended that any of the cattle, 
including the base herd, were sold in violation of the 
agreement. It is not disputed that defendant had a 
right to sell the base herd and make replacements by 
purchase, or retaining increase, in order to keep the 
base herd at a productive age. Consequently, the re- 
ceipt of a check by plaintiff on December 31, 1946, did 
not cause an action to accrue. According to the evidence, 
plaintiff did not discover that there was any disagreement 
about the base herd until defendant came to his home 
in 1948 for the purpose of making settlement after the 
sale of the 116 head of cattle in August of that year. 
It was at this time, the plaintiff testifies and the trial 
court found, that plaintiff terminated the agreement and 
demanded the return of the base herd, or payment there- 
for. The finding of the trial court that the cause of action 
accrued at that time is sustained by evidence and will 
not be disturbed by this court, although it was disputed 
by the defendant. We conclude therefore that the action 
accrued in August 1948, or later, and that the com- 
mencement of this suit on June 16, 1952, was within the 
statutory period and not barred by the 4-year limitation 
period. 

The controlling rule is: Where the nature of the con- 
tract and the situation of the parties require that it be 
adjudged that the obligation is a continuing one which 
is not violated or broken until there is a refusal to honor 
a demand, the demand creates the liability and the stat- 
ute of limitations runs from such demand. 54 C. J. S., 
Limitations of Actions, § 124b, p. 37. 

It is the contention of defendant that plaintiff’s claim 
is barred by laches. “Courts of equity have inherent 
power to refuse relief after undue and inexcusable 
delay independent of the statute of limitations.” Haw- 
ley v. Von Lanken, 75 Neb. 597, 106 N. W. 456. “Laches 
does not, like limitation, grow out of the mere passage 
of time; but it is founded upon the inequity of permitting 
the claim to be enforced—an inequity founded upon some 


Vou. 161] SEPTEMBER TERM, 1955 535 
Uptegrove v. Elsasser 


change in the condition or relations of the property or 
the parties.” Geiss v. Trinity Lutheran Church Con- 
gregation, 119 Neb. 745, 230 N. W. 658. This court has 
held that, where the obligation is clear and its essential 
character has not been changed by lapse of time, equity 
will enforce a claim of long standing as readily as one 
of recent origin, especially between the immediate par- 
ties to the litigation. Laches is not a defense in an 
equity case where there has been no material change 
in defendant’s position. Schurman v. Pegau, 136 Neb. 
628, 286 N. W. 921. In applying the doctrine of laches 
the true inquiry is whether or not the party asserting 
it has been prejudiced by the delay. Miller v. Miller, 
153 Neb. 890, 46 N. W. 2d 618. 

Defendant’s defense of laches is grounded on the con- 
tention that plaintiff failed to commence his action in 
1943 when the last of the base herd was sold, and again 
when he received his last check for his share of the in- 
crease on December 31, 1946, It is clear that the oral 
agreement originally entered into was a continuing one 
that had no termination date. As we have hereinbefore 
pointed out, there was no violation of the terms of the 
oral agreement in 1943 or 1946. The agreement was not 
terminated until 1948 as the trial court properly found 
from the evidence. We find nothing in the record in- 
dicating that there was any change of condition after 
1948 upon which the defense of laches could be based. 
Defendant states in his brief that records and memory 
have been destroyed by the passage of time and the 
death and absence of witnesses. There is nothing in the 
record to sustain this assertion. No witnesses are named 
who were not available for any reason. The records 
relevant to the transaction after the original agree- 
ment was made, which the defendant admits was made, 
were kept or should have been kept by the defendant. 
The record is devoid of any showing that the delay in 
filing the action after its accrual was such as to prejudice 
the rights of the defendant. There is nothing to show 
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that the result would be inequitable or unconscionable 
any more than in any other case brought within the 
statutory period. Defendant admitted that he had no 
disagreement with the plaintiff until 1948. He describes 
no material evidence that has been lost or what it would 
show. He points out no change of condition that would 
entitle him to invoke laches as a defense. The elements 
of the defense of laches are not established by the 
record. 

Upon a consideration of the record de novo, we find 
that plaintiff is entitled to an accounting and, after a 
consideration of the items accounted for in the record, 
plaintiff is entitled to a judgment for $13,344.32 with 
interest at 6 percent per annum from the date of this 
judgment. The costs of this appeal are taxed to the 
defendant. 

AFFIRMED AS MODIFIED. 


RutH W. BABIN, APPELLEE, V. COUNTY OF MADISON ET AL., 
APPELLANTS. 
73 N. W. 2d 807 


Filed December 30, 1955. No. 33832. 


1. Pleading. A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit the 
pleader’s conclusions of law or fact. 

In passing on a demurrer to a petition, the court will 

consider an exhibit attached thereto and made a part thereof, 

if the allegations stated therein either aid the petition in stat- 
ing a cause of action or charge facts going to avoid liability 
on the part of the defendant. ; 

Taxation. Individual discrepancies and inequalities must be cor- 

rected and equalized by the county board of equalization. The 

duties of the State Board of Equalization and Assessment are 
unrelated thereto and have no direct relationship to the duties 
of a county board of equalization. 

The provisions of section 77-1315, R. S. Supp., 1953, 

requiring notice to the landowner of any increase in the assessed 


ew 
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value of his realty over the last previous assessment is manda- 
tory. A tax levied on such increase, made without notice to the 
owner, is void, and its collection may be enjoined. 


APPEAL from the district court for Madison County: 
Lye E. Jackson, Jupce. Affirmed. 


James F. Brogan, Hutton & Hutton, and George W. 
Dittrick, for appellants. 


Deutsch & Jewell, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


CHAPPELL, J. 

Plaintiff Ruth W. Babin brought this action against 
defendants County of Madison and its treasurer, to- 
gether with other named subdivisions and their re- 
spective treasurers, seeking to enjoin them from col- 
lecting or attempting to collect a portion of the taxes 
levied and assessed for the years 1953 and 1954 against 
plaintiff’s described real estate, a business property in 
Norfolk. Plaintiff’s action was predicated upon the 
grounds that such portion of the taxes were void because 
unlawfully assessed upon an increased valuation: (1) 
Without notice to plaintiff as required by section 77- 
1315, R. S. Supp., 1953; and (2) after jurisdiction to in- 
crease the valuations had expired. The latter contention 
requires no further discussion in order to dispose of 
the case upon its merits. 

Defendants filed separate essentially general demurrers 
to plaintiff’s petition. After hearing thereon, each and 
all such demurrers were overruled, whereupon each and 
all defendants elected to stand upon their demurrers, 
and the trial court rendered a judgment for plaintiff, 
Therein it determined the amount of taxes actually due 
defendants, enjoined collection of that portion of the 
taxes based upon the increase of values made without 
notice to plaintiff upon the ground that such taxes were 
void, quieted her title against them, and ordered the 
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county treasurer to receive the amount of taxes due 
based on the 1952 valuation, and to correct her records 
accordingly. Therefrom defendants appealed to this 
court, assigning that the trial court erred in overruling 
their demurrers and finding that plaintiff’s petition stated 
a cause of action, and that the judgment was contrary to 
law. We conclude that the assignments should not be 
sustained. 

The sole question presented here is whether or not 
plaintiffs petition as amended by stipulation stated a 
cause of action for injunctive relief. In that regard: “A 
general demurrer admits all allegations of fact in the 
pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not ad- 
mit the pleader’s conclusions of law or fact.” Further, 
“In passing on a demurrer to a petition, the court will 
consider an exhibit attached thereto and made a part 
thereof, if the allegations stated therein either aid the 
petition in stating a cause of action or charge facts 
going to avoid liability on the part of the defendant.” 
Cacek v. Munson, 160 Neb. 187, 69 N. W. 2d 692. 

Plaintiff’s petition was voluminous, with numerous 
exhibits attached thereto and made a part thereof. Sum- 
marized, it alleged the several corporate or representative 
capacities of each defendant and plaintiff’s ownership 
of the described property. Plaintiff then factually al- 
leged in substance as follows: During the tax years 
of 1950 to 1952, inclusive, plaintiff’s land was valued at 
$18,330, and her improvements were valued at $32,000, 
or a total actual and assessed value of $50,330. A photo- 
static copy of the “Assessment Record” thereof was at- 
tached to and made a part of plaintiff’s petition. 

As a matter of practice and custom, the assessor used 
a form for a loose-leaf book called “Real Estate Assess- 
ment Record 1950-1951-1952-1953-1954,” containing a 
“master list” for the 1950 tax year, showing the de- 
scription and reflecting the value of the lands, the im- 
provements, and the total value thereof for 1950, and that 
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such 1950 valuation was used each year thereafter as 
the valuation for each succeeding year, unless changed 
by the assessor. Such “master list” sets forth the fore- 
going values of plaintiff’s property. 

Such “master list” was used to reflect the valuation 
of plaintiff’s property by the county assessor for 1952 
and for 1953 on and prior to March 10, 1953. On or be- 
fore the third Monday of May 1953, the valuation so 
made and reflected was filed with the county clerk by 
the county assessor. 

However, during the month of August 1953, the county 

assessor struck a pencil line through the $18,330 valu- 
ation of plaintiff’s land and substituted therefor $31,890 
as the valuation thereof. He also struck a pencil line 
through the $32,000 valuation of plaintiff’s improvements 
and substituted therefor $55,680 as the valuation thereof. 
Further, he struck a pencil line through the total actual 
valuation of $50,330 and substituted therefor $87,570, 
which was intended by him to reflect the assessed value, 
i. e., 50 percent of the total actual value of plaintiff’s 
property. As a result, the total actual value of plaintiff's 
property was increased from $50,330 to $175,140. A 
photostatic copy of such list for the years 1950 to 1954, 
inclusive, as it then existed, was attached to and made 
a part of plaintiff’s petition. 
- On August 26, 27, or 28, 1953, the county board of 
equalization pretended to equalize the value of plain- 
tiff’s property and to make all levies for taxes based 
on such increased valuation. 

On or about August 25, 1953, the county assessor sent 
a post card to plaintiff at Norfolk pretending to advise 
and inform her of such increases in valuation. However, 
plaintiff never was a resident of Norfolk but at all times 
involved was a resident of Cleveland, Ohio, all of which 
was well known by all officers of the county, and plain- 
tiff never received said post card and never had any 
notice or knowledge of any such attempted increase in 
either the actual value or the assessed value of her 
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property, and the county board of equalization, without 
notice to or knowledge of plaintiff with regard to their 
action or the action of the county assessor, and without 
authority of law, levied all taxes for 1953 and 1954 based 
upon such increased values, to wit: An assessed value 
of $87,570 and an actual value of $175,140. 

The combined and consolidated levy for all purposes 
upon plaintiff’s property was 63.8 mills for 1952, 50.0 
mills for 1953, and 55.2 mills for 1954. Further, for 
the 1954 tax year the county assessor placed an as- 
sessed valuation of $78,810 and a total actual valuation 
of $157,620 on plaintiff’s property without any notice 
whatsoever to and without any knowledge of plaintiff. 
Such change from the 1953 valuation was based solely 
upon a uniform percentage change made by the county 
assessor in the valuation of all real estate in the city of 
Norfolk. 

No improvements had been made upon plaintiff’s prop- 
erty, and plaintiff alleged that the increased valuations 
aforesaid were unlawful; and that the assessed value of 
her property for 1953 and 1954 should have been $25,165, 
resulting in a tax of $1,258.25 for 1953, and a tax of 
$1,389.11 for 1954, which sums, together with interest 
thereon as provided by law, plaintiff tendered to de- 
fendant county treasurer, but such payments -were de- 
clined by such treasurer in writing. 

Plaintiff further alleged that defendants were at- 
tempting to collect taxes for 1953 and 1954 based on 
such increased valuations and thereby cast a cloud on 
plaintiff's title and take her property without due process 
of law; that she had no adequate remedy at law; and that 
defendants should be enjoined. She prayed for an in- 
junction restraining defendants and each of them from 
collecting or attempting to collect so much of the taxes 
assessed against her property as were assessed and levied 
upon the increased valuations aforesaid; that such ex- 
cess taxes should be adjudged illegal, null, and void; 
that defendant county treasurer should be required to 
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receive the amount of taxes based upon valuations for 
the year 1952 in payment of her taxes and cancel any 
and all the balance of such alleged taxes; and for general 
equitable relief. 

By stipulation, other facts with relation to actions 
taken and final orders made by the State Board of Equal- 
ization and Assessment in June of 1952, 1953, and 1954, 
were attached to and made a part of plaintiffs petition. 
However, under circumstances presented here, they have 
no application or controlling force with relation to the 
vital issues presented by plaintiff’s petition and defend- 
ants’ demurrers.- In that regard, none of such actions 
taken by the State Board of Equalization and Assess- 
ment ordered any percentage increase in Madison County 
valuations for the years 1952, 1953, or 1954, which could 
be binding upon plaintiff, as was the situation in Homan 
v. Board of Equalization, 141 Neb. 400, 3 N. W. 2d 650, 
wherein plaintiff had appealed to the district court from 
the valuation fixed by the county board of equalization 
for tax purposes, and the county board of equalization 
had appealed therefrom to this court. 

Herein, defendants contend that the State Board of 
Equalization and Assessment fixed the valuations of 
plaintiff's property because it approved the county as- 
sessor’s abstracts showing the total actual valuation of 
all lands, lots, and improvements in Madison County 
for 1952 and 1953, and ordered same reduced 10 per- 
cent in 1954. Such contention has no merit. 

In that connection, we said in Homan v. Board of 
Equalization, supra: “It is urged that the action of the 
state board of equalization fixes the valuations of the 
property involved for tax purposes and that a failure 
to appeal from such order makes the actual value fixed 
by the state board of equalization final for all purposes. 
With this we cannot agree. In Hacker v. Howe, 72 Neb. 
385, 101 N. W. 255, this court said: ‘The state board 
does not deal with individual assessments but with the 
property of a county as a whole, and if it appears to them 
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to be assessed at a valuation relatively lower or higher 
than the property in all other counties, the whole is 
affected by the order of equalization, and not the differ- 
ent items or classes.’” Therein we also held: “Indi- 
vidual discrepancies and inequalities must be corrected 
and equalized by the county board of equalization. The 
duties of the state board of equalization are unrelated 
thereto and have no direct relationship to the duties of a 
county board of equalization.” Also, contrary to de- 
fendants’ contention, plaintiff’s property did not come 
within any classification of omitted property. Radium 
Hospital v. Greenleaf, 118 Neb. 136, 223 N. W. 667. 

Defendants argued that the remedy of injunction was 
not available to enjoin the collection of any tax or any 
part thereof, except such tax or the part thereof en- 
joined in case of injunction is levied or assessed for an 
illegal or unauthorized purpose. In so arguing, defend- 
ants relied upon sections 77-1727 to 77-1736, R. R. S. 1943, 
and numerous authorities from this jurisdiction which 
generally were concerned with voidable as distinguished 
from void taxes, or are distinguishable upon the facts 
and applicable law. In other words, defendants argued 
that a failure to give notice to the owner of real estate 
of an increase in valuation of his real estate for tax pur- 
poses in the manner required by section 77-1315, R. S. 
Supp., 1953, was simply an irregularity from which a 
voidable tax resulted. Such is not the law in this juris- 
diction. 

Section 77-1315, R. S. Supp., 1953, now provides: “The 
county assessor or county clerk where he is ex officio 
county assessor shall complete his revision of the assess- 
ment rolls, schedules, lists, and returns and file them 
with the county clerk on or before the third Monday 
in May of each year. The county assessor shall before 
such filing, notify the record owner of every piece of 
real estate which has been valued at a higher figure than 
at the last previous assessment. Such notice may be 
given by post card, addressed to such owner’s last-known 
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address. It shall describe said real estate, and state the 
old and new valuation thereof and the date of the con- 
vening of the board of equalization.” 

In Rosenbery v. Douglas County, 123 Neb. 803, 244 N. 
W. 398, this court first construed that part of such sec- 
tion providing for notice to the landowner of any in- 
crease in the assessed valuation of his real estate over 
the previous valuation thereof. It is a case comparable 
in every material respect with that at bar. After citing 
and quoting from numerous authorities from this and 
other jurisdictions, this court held: “The provision 
of section 77-1612, Comp. St. 1929, requiring notice to 
the landowner of any increase in assessed value of his 
realty over the last previous assessment is mandatory. 
A tax levied on such increase, made without notice to the 
owner, is void, and its collection may be enjoined.” Sec- 
tion 77-1612, Comp. St. 1929, as amended in respects not 
important here, is now section 77-1315, R. S. Supp., 1953. 

As recently as Gamboni v. County of Otoe, 159 Neb. 
417, 67 N. W. 2d 489, this court, after citing and quoting 
with approval from numerous authorities from this and 
other jurisdictions, held: “Ifa tax or assessment is levied 
without authority of law, it is void. 

“When taxes are levied on property without authority 
of law a court of equity may enjoin collection thereof. 

“The provision of section 77-1315, R. R. S. 1943, re- 
quiring notice to the landowner of any increase in as- 
sessed value of his realty over the last previous assess- 
ment is mandatory. A tax levied on such increase, 
made without notice to the owner, is void. 

“What has been said of the notice required by section 
77-1315, R. R. S. 1943, being mandatory is equally appli- 
eable to what the Legislature has said shall be con- 
tained therein.” 

Such authorities aforesaid are applicable and control- 
ling in the case at bar. We therefore conclude that plain- 
tiff’s petition did state a cause of action for injunctive 
relief; that defendants’ several demurrers thereto were 


544 


NEBRASKA REPORTS [Vou. 161 


Clouse v. County of Dawson 


properly overruled; and that the judgment of the trial 
court should be and hereby is affirmed. All costs are 
taxed to the county of Madison. 


AFFIRMED. 


REUBEN L. CLOUSE, APPELLEE, V. COUNTY OF DAwSoN, 


APPELLANT. 
74. N. W. 2d 67 x 


Filed December 30, 1955. No. 33838. 


Counties: Highways. At common law there was no right of 
action against a county for the recovery of damages resulting 
from a defective or insufficient highway or bridge. Any liability 
for such in this state is statutory. 

A county is not an insurer of the safety of a 
user of its roads and bridges or of the safety of the roads and 
bridges maintained by it for the use of the public. 

A county is not obligated to erect and maintain 
safety warning signs along its highways apprising the public 
of conditions such as curves, turns, location of bridges, and 
similar situations that may be hazardous, unless the duty to 
exercise reasonable and ordinary care in the maintenance of its 
highways requires it to do so at a particular location. 

It is the duty of a county to use reasonable 
and ordinary care in the construction, maintenance, and repair 
of its highways and bridges so that they will be reasonably 
safe for a traveler using them while he is in the exercise of 
reasonable and ordinary care. 

Highways: Negligence. When the source of danger, although 
situated outside the limits of the highway, is of itself so direct 
a menace to travel over the road, and susceptible to protection 
or remedial measures which can be reasonably applied within 
the boundaries of the road, the failure to employ such measures 


will be regarded as an insufficiency or a want of repair, or a 


want of reasonable care for the safety of travelers. 

Counties: Highways. The duty of the county in reference to 
marginal and external hazards does not extend beyond the re- 
quirement that the highway shall be kept in a reasonably safe 
condition as against such incidents as are likely to and actually . 
do occur in the use of the highway for purposes of travel by 
persons using it while in the exercise of reasonable care. 

The duty of a county to warn against hazards 
beyond the limits of the highway exists only where such hazards 
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are adjacent to the highway, or in such close proximity thereto 

as to be in themselves dangerous, under ordinary circumstances, 

to travelers thereon who are using reasonable care. 

It is the duty of the county to keep a highway 
safe for such use as should reasonably be anticipated. There 
is no duty to warn of dangers that cannot reasonably be fore- 
seen. . 

9. Negligence. A reasonable anticipation of consequences is a 
necessary element in determining whether a particular act or 
omission is actionable negligence. If the danger was one not 
reasonably to be anticipated, no duty on the part of the county 
to warn arises. 

10. Highways. The duty to keep roads safe for ordinary travel 
does not include a duty to warn of dangers which arise from 
unusual and extraordinary occurrences. 


AppEAL from the district court for Dawson County: 
JoHN H. Kuns, JupGe. Reversed and Dismissed. 


Edward A. Cook, III, for appellant. 
Smith Brothers, for appellee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CaRTER, J... 

Plaintiff brings this action to recover for personal in- 
juries and property damage sustained by him in an auto- 
mobile accident which he alleges was caused by a de- 
fective condition of a road maintained by the defendant, 
the County of Dawson. Judgment was entered on the 
verdict of the jury for $1,080. The defendant appeals. 

On. the morning of July 6, 1954, at about 4:25 o'clock, 
plaintiff was driving his automobile in a westerly di- 
rection on the county road on which the accident oc- 
curred. He states that he was probably driving from 
45 to 50 miles an hour. The automobile was in good 
mechanical condition. The road was 24 feet wide and 
graveled. The road was dry and the day was clear. 
It was not light enough to see by daylight but light 
enough that his car lights “didn’t do a great deal of 
good.” The road was uphill as it approached the turn 
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where the accident occurred. The grade was shown to 
be 3 percent. The turn was to the left about 45 degrees. 
The turn to the left was the beginning of a curve which 
skirted the south end of a canyon and returned to its 
westerly course. The road was banked at the turn. 
There was a grassy shoulder about 10 feet in width on 
the right side of the road where it turned to the south- 
west. Beyond the grassy shoulder was a canyon which 
was about 20 feet deep at the spot where plaintiff went 
into it, and deeper to the north. There was no warning 
sign apprising the public that a turn in the road was 
being approached. 

The plaintiff testifies that the accident happened in 
the following manner: He was driving west at a speed 
of 30 to 50 miles an hour. He usually drove at a speed 
of 45 to 50 miles an hour, and was probably driving 
that fast. He was not familiar with the road. It was 
an ordinary graveled road. The day was clear, but at 
that time of day his car lights did not do much good. 
It was too dark to drive without lights. He was watch- 
ing the road but went into the curve before he realized 
there was a turn to the left. He applied his brakes and 
turned to his left, but could not avoid going off the 
road. He went some distance southwest on the grassy 
shoulder before he went into the canyon which was 20 
feet deep at that point. He says his wheels slid a dis- 
tance of 15 steps before he struck the grassy shoulder of 
the road, the marks beginning right at the beginning of 
the curve. He says he could not see the turn in the 
road as he came up the hill, although the turn might 
have been seen in daylight. He says that there was an 
electric light line which went straight west across the 
canyon. The grassy shoulder “fit in with the road 
enough so that I didn’t see any obstruction there of 
any kind.” ‘There was no sign or marking as he ap- . 
proached the turn to indicate a turn or dead end there. 
He says he could not have made the turn at the speed 
he was traveling had he known that the turn was there, 


Vot. 161] SEPTEMBER TERM, 1955 547 


Clouse v. County of Dawson 


but that he would have slowed down had he known 
it. He says that previous turns on the road were marked, 
although the evidence shows that all of them were not 
marked with safety warning signs at that time. He 
says that he had no vision in his right eye and that his 
vision without glasses was not too good. He says that 
as he entered the turn, a bug or miller got on the left 
lens of his glasses. He pawed at the insect and acci- 
- dentally pulled his glasses off. He says that he was 
then in the turn and that the insect and loss of his 
glasses had nothing to do with the accident. He suffered 
some personal injuries, and his automobile was ser- 
iously damaged. There was evidence of contributory 
negligence and conflicting statements by the plaintiff 
that we do not deem important in view of the findings 
of the jury. The defendant contends that the fore- 
going evidence is insufficient to sustain a verdict for 
the plaintiff, and assigns as error the failure of the trial 
court to sustain its motion for a directed verdict at the 
close of all the evidence. We shall first determine the 
correctness of the court’s ruling in denying defendant’s 
motion for a directed verdict. 

At common law there was no right of action against 
a county for the recovery of damages resulting from a 
defective highway or bridge. The extent of the liability 
of a county in this state for damages of this character 
is prescribed by statute. Olson v. County of Wayne, 
157 Neb. 213, 59 N. W. 2d 400, and cases therein cited. 
The applicable statute provides: “If special damage 
happens to any person, his team, carriage or other prop- 
erty by means of insufficiency or want of repair of a- 
highway or bridge, which the county or counties are 
liable to keep in repair, the person sustaining the dam- 
age may recover in an action against the county, * * *; 
Provided, however, such action is commenced within 
thirty days of the time of the injury or damage occur- 
ring; * * *.” § 39-834, R. R. S. 1943. Under this statute 
the county is not an insurer of the safety of the users 
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of its roads and bridges or of the safety of the roads 
and bridges maintained by it for the use of the public. 
The duty of the county in this respect will not be ex- 
tended beyond the words and fair implications of the 
statutory liability. Olson v. County of Wayne, supra. 

The liability of the county in the present case is based 
upon the failure of the county to erect and maintain a 
safety warning sign to the east of the curve where the 
accident occurred. The rule governing the duty of a 
county to erect and maintain safety warning signs was 
announced in Olson v. County of Wayne, supra, as fol- 
lows: “A county is not obligated to erect and maintain 
safety warning signs along its highways apprising the 
public of conditions such as curves, turns, location of 
bridges, and similar situations that may be hazardous, 
unless the duty to exercise reasonable and ordinary care 
in the maintenance of its highways requires it to do so 
at a particular location.” 

The record in this case shows that the highway was 
24 feet wide. The road was level and smooth. It was 
an ordinary graveled highway. The turn was approxi- 
mately a half turn to the left as distinguished from a 
full right angle turn. The turn was banked in the ordi- 
nary and usual way. Clearly there was no duty on the 
part of the county to erect and maintain a safety warn- 
ing sign under the foregoing rule if these were all the 
facts involved. It is the contention of the plaintiff, how- 
ever, that there was a canyon approximately 10 feet 
beyond the right edge of the road that made the turn 
so hazardous that a duty arose on the part of the county 
to erect and maintain a safety warning sign east of the 
turn for the safety of users of the road. 

In Tomjack v. Chicago & N. W. Ry. Co., 116 Neb. 
413, 217 N. W. 944, the facts, briefly stated, were: The 
highway was a well-graded and graveled road located 
in the main on a section line, but, in order to accommo- 
date it to the Elkhorn River, the road for some distance 
lies west of the section line. The railroad was north of 
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the river. The road where it crossed the railroad track 
was constructed with a sharp turn to the right in order 
to cross the highway bridge across the river. A few 
feet south of the railroad crossing the railroad: built a 
culvert across the highway to carry the water col- 
lected on its right-of-way. The car in which the plain- 
tiff was riding was driven over the railroad crossing 
and into the ditch at the west end of the culvert. Plain- 
tiff alleged that the railroad company failed to place the 
bridge in the line of travel and that the culvert was not 
guarded by a light, sign, or warning of any kind. In 
denying a recovery as a matter of law, the court said: 
“Tf the car in which the plaintiff was riding had fol- 
lowed the traveled line of the road and had crossed the 
railroad track in the proper place, it would have found 
itself on the bridge or culvert. The evidence shows that 
the car went so far to the right that it missed the cul- 
vert or bridge entirely. Where a culvert, adjacent to 
its tracks and on its right of way across a public high- 
way, is built by a railroad company in accordance with 
the general plans of highway and has been adopted as 
a part of the highway, negligence will not be predicated 
upon it merely by reason of its location and dimensions. 

“The second claim of negligence, as to the lack of 
guard or warning, is, it seems to us, equally as untenable 
as the first. If we hold that a 31-feet wide culvert is 
not sufficient crossing for a stream or ditch and that it 
must be guarded, or hold that every turn in the road 
is ground for actionable negligence, unless some one is 
stationed there with cap and bells to warn the wild and 
reckless, then we shall lay upon those who build and 
maintain roads a greater burden than we feel the law 
justifies. But that is exactly what the plaintiff asks 
us to do in this case. It was the duty of the driver of the 
car after dark on this road to proceed so that his head- 
lights would mark out the traveled road, and if he pro- 
. ceeded faster than he was able to see the road ahead 
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of him, or, if he failed to keep a lookout, he was guilty 
of negligence.” 

In Dickenson v. County of Cheyenne, 146 Neb. 36, 
18 N. W. 2d 559, plaintiff proceeded downhill on a foggy 
morning at about 4:30 a. m. into a dead-end road which 
required him to turn either east or west, and crashed 
into the far side of a borrow pit. There were no signs 
to warn users of the turn. Plaintiff claimed he never 
saw the turn until he was right in it. In reversing the 
judgment and dismissing the case the court said: “In 
addition to the repair. of the highways, the only other 
provision in this statutory limitation placed upon recov- 
ery of damages against a county is in the clause providing 
that if any special damage happens to any person ‘by 
means of insufficiency’ of the highway. This important 
word ‘insufficiency,’ as used in this section, may be de- 
fined as being inadequate to the need, use, or purpose 
of the highway. The plaintiff charges that it was in- 
sufficient by reason of not having some kind of warning 
signs installed either along the road, before one reached 
the dead end, or across the dead end itself. * * * 

“We cannot believe that the failure to put up a sign 
showing that the road turns, which turn can easily be 
seen 400 to 750 feet back, is ‘such an omission as would 
charge the county officers with negligence in their auy 
in that regard.” 

The case of Olson v. County of Wayne, supra, in- 
volved the following factual situation: The county con- 
structed and maintained a bridge on an angle across 
the highway that required a sharp turn immediately 
before and at the entrance to the bridge. There were 
no warning signs or devices to inform users of the road 
of the alleged dangerous situation, nor any guardrails 
or barriers to protect travelers from the asserted hazar- 
dous condition of the bridge. The car in which plaintiff 
was riding struck the bridge and went into the ditch 
on the right side of the bridge. The trial court di- 
rected a verdict for the defendant, and in affirming the 
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judgment this court said: “Generally negligence may 
not be predicated on a curve or variation in a dirt or 
county road or the location or dimensions of a bridge 
placed therein or adjacent thereto according to road 
plans unless it is so obviously dangerous that no reason- 
able or prudent man would approve the plans. The 
crookedness of a road duly located does not usually ren- 
der a county liable for injuries resulting therefrom. * * * 

“It is alleged as negligence that appellee failed to 
maintain signs or devices to apprise the traveling public 
of the dangerous situation at the bridge. There was 
nothing of this nature west of the bridge to give warn- 
ing of it or that there was any unusual situation which 
should be approached by a traveler with alertness and 
‘caution. * * * If he had followed the road there would 
have been no accident. There is no requirement of law 
that a county erect and maintain safety warning signs 
of conditions such as curves, turns, locations of bridges, 
and the like, unless the duty to do so at a particular lo- 
cation is dictated by reasonable and ordinary care in 
the maintenance of its highway.” 

We point out that the alleged dangers set forth in 
Tomjack v. Chicago & N. W. Ry. Co., supra, and Olson 
v. County of Wayne, supra, involved situations in the 
traveled portion of the highways. In those cases it 
was held that the failure to erect and maintain safety 
warning signs was not required and did not constitute 
negligence. In Dickenson v. County of Cheyenne, supra, 
the danger alleged was the existence of a borrow pit at 
the road’s dead end and it was there held that the fail- 
ure to erect and maintain safety warning signs did not 
constitute negligence on the part of the county. While 
these cases are not strictly in point on the facts, they 
point the way to the result required in the present case. 

There is no evidence in this case, nor is it contended, 
that there was a defect within the limits of the highway 
itself. The danger complained about, and which the 
plaintiff contends required the erection and maintenance 
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of a safety warning, was an external hazard existing 
outside the limits of the highway. There may be situa- 
tions where the source of danger, although situated out- 
side the limits of the highway, is of itself so direct a 
menace to travel over the road, and susceptible to pro- 
tection or remedial measures which can be reasonably 
applied within the boundaries of the road, that the 
failure to employ such measures will be regarded as 
a lack of reasonable repair, or of reasonable care for 
the safety of travelers. The duty of a county in refer- 
ence to marginal and external hazards has not been ex- 
tended beyond the requirement that the highways shall 
be kept in a reasonably safe condition as against such 
incidents as are likely to and actually do occur in using 
the highway for purposes of travel by persons using 
them while in the exercise of reasonable care. 25 Am. 
Jur., Highways, § 529, p. 810. The duty of a county to 
warn against dangerous places or hazards beyond the 
limits of the highway exists only where such places are 
substantially joining the highway, or in such close prox- 
imity thereto as to be in themselves dangerous, under 
ordinary circumstances, to travelers thereon who are 
using reasonable care. Warning signs are intended to 
make the highway safe, and not to make or define its 
limits so as to warn travelers not to go outside them. 
25 Am. Jur., Highways, § 411, p. 704. 

In the instant case the road was well graded and 
graveled. It was of. adequate width for ordinary use. 
The turn was rounded and banked. The roadside where 
the turn commenced was several feet higher than the 
road and could be seen at a distance in daylight. From , 
the side of the road to the canyon was approximately 
10 feet, all of which was covered with native grass. 
These facts are borne out by photographs contained in 
the record. 

We think the general rule is that the liability of a 
county to warn users of a highway does not extend to 
hazards beyond the boundaries of the highway except’ 
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as they may endanger travelers within its boundaries 
who are using ordinary care. The highway must be 
kept safe for such use as should reasonably be antici- 
pated. Actual anticipation is not the true test, but is 
what one should under the circumstances reasonably 
anticipate as the consequences of his conduct. The county 
should be charged with the duty to anticipate only those 
consequences which in the ordinary course of human 
experience might reasonably be expected to result from 
the ordinary use of the highway in the exercise of due 
care. There is no duty to warn of dangers that cannot 
be foreseen and, under such circumstances, the duty of 
foresight should not be arbitrarily imputed. 

The condition of the road, the nature of the curve, 
and the 10 feet of ground between the highway and the 
canyon, the latter being beyond the boundary of the 
highway, do not create a foreseeable hazard to one 
using the highway in. the exercise of due care. Con- 
sequently there is no duty on the part of a county to 
warn persons using the road of the existence of the 
canyon located outside the limits of the highway. The 
canyon is not a hazard that was foreseeable. As a 
hazard, it is beyond the scope of the deviations from the 
traveled portion of the road which reasonably can be 
foreseen by those using the highway in the exercise of 
ordinary care. The duty to keep roads reasonably safe 
for ordinary travel does not include liability for those 
consequences which arise from unusual or extraordi- 
nary occurrences. To hold that the county owed a 
duty to the public to warn against such a hazard as we 
have before us would in effect make the county an in- 
surer of the traveler’s safety. This exceeds the duty 
imposed upon a county in relation to the construction 
and maintenance of its highways and the duty it owes 
to users of the highway. The location of the canyon 
with reference to the road as herein described was not 
a hazard reasonably to be foreseen and creates no 
duty on the part of the county to warn of its existence. 
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We fail to see how the canyon can have any reasonable 
relation to the use of the highway by one traveling 
on it in the exercise of ordinary care. 

In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable 
to the successful party. Remmenga v. Selk, 150 Neb. 
401, 34 N. W. 2d 757. After applying this rule, we 
conclude that it is insufficient as a matter of law to 
sustain the judgment. The trial court erred in failing 
to sustain defendant’s motion for a directed verdict. 
The judgment of the trial court is reversed and the 
- action dismissed. 

REVERSED AND DISMISSED. 


SaraH G. NORTON, APPELLEE AND CROSS-APPELLANT, V. 
Epwarp A. DOoSEK, APPELLANT AND CROSS-APPELLEE, 
IMPLEADED WITH PHILOMENA DOSEK ET AL., 


APPELLEES. 
74 N. W. 2d 56 


Filed December 30, 1955. No. 33847. 


1. Deeds: Mortgages. An instrument in the form of an absolute 
deed will be construed as a mortgage if it was intended and 
made as security for the payment of a. debt of the maker 
thereof. 


Whether a deed, absolute in form, is a sale 
or a mortgage depends upon the intention of the parties, and 
their intention must be ascertained from their declarations, their 
conduct, and from any papers they or either of them subscribed. 

8. Deeds: Evidence. If it is sought to vary the effect of a con- 
veyance, absolute in form, by parol testimony to establish it as 
a mortgage, the evidence must be clear, convincing, and satis- 
factory to justify a court in granting the relief sought. 

4. Deeds: Mortgages. In determining if a deed; absolute in form, 
was given as security for the payment of a debt of the maker, 
inadequacy of consideration is an important indication that the 
parties did not consider the conveyance absolute. 

5. Bills and Notes. In a contest between the parties to a promis- 
sory note a partial failure of consideration may cause a pro tanto 
avoidance or discharge of an undertaking on the note. 
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. A note may be supported by valuable consideration 
and to that extent be valid, but void as to any excessive amount 
for which it was drawn. 


6. 


AppEAL from the district court for Garfield County: 
WILLIAM F, SPIKES, JuDGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Manasil & Erickson, for appellant. 


Davis & Vogeltanz and Wellensiek & Weaver, for ap- 
pellee. P 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


BOSLAUGH, J. 

The object of this litigation is to have it determined 
that a conveyance made by appellee to Edward A. Dosek, 
although absolute in form, was intended to be and was 
in substance and legal effect a mortgage; to have the 
amount due upon the indebtedness evidenced by the note 
and secured by the conveyance and the person to whom 
it should be paid decided and to permit appellee to re- 
deem the land by payment of the amount thereof; to 
have the mortgages placed on the land by Edward A. 
Dosek adjudged not to be liens on it; and to quiet the 
title to the land in appellee. 

The contesting parties to this controversy in this court 
are the appellee and Edward A. Dosek who will be re- 
ferred to as appellant. The land involved is correctly 
described in the record. Its lengthy description will 
not be repeated. The land consists of 800 acres located 
in the northeasterly part of Garfield County. 

Appellee bought the land in the early part of the year 
1947 for the sum of $4,000 and she was then required to 
pay $1,500 of the purchase price. The sellers retained 
the legal title until the balance thereof was paid. They 
executed a deed for the land in which appellee was 
named grantee on February 8, 1947, and it was sent to a 
bank in Burwell with information of the amount required 
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to be paid as a condition of the surrender of it to appellee. 
A contract in writing was entered into by appellee as 
first party and Eldridge L. Killion as second party, bear- 
ing date of March 8, 1948, by the terms of which appellee 
obligated herself to sell and convey the land to second 
party for $14,400. He paid appellee $1,500 on the pur- 
chase price when the contract was made and this en- 
titled him to possession of the land. The balance of the 
purchase price was to be paid by second party as the 
contract required and he was entitled to a deed of the 
land when it.was fully satisfied. 

The deferred part of the purchase price of the land 
had not been paid by appellee and the persons who sold 
it to her were claiming the right to and were threaten- 
ing to cancel the contract. She knew appellant and 
had business relations with him. She was at his office to 
pay an insurance premium in March or April of 1948. 
She talked with him about borrowing money to pay the 
unpaid part of the purchase price of the land. She told 
him she had some deals but no money and if he could 
help her she would pay a good commission or bonus; that 
the sellers of the land were intending to cancel her out 
if she did not get the money soon; that she had the land 
sold and she showed him the contract she had with 
Eldridge L. Killion, hereafter called Killion, for the sale 
of the land; and that appellant asked what she would 
pay and she said as much as $1 per acre or $800 and he 
said, “all right,” and he would see what he could do. 
Appellee called on appellant several times and he ad- 
vised her that he was trying to get the amount required. 
Later he assured her he had a promise of it. She told 
him to make out a note for $3,400. He prepared a note 
for that amount due in 6 months with interest at 6 per- 
cent and she signed and delivered it to him. She then 
told him she would rather use a deed of the land as secur- 
ity for the note and she suggested they should have a 
contract to this effect but he said he was in a hurry then 
but when she paid the note he would deed it back to her. 
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The deed for the land and accompanying papers 
that the sellers had placed in the bank at Burwell were 
sent to the First National Bank of Lincoln. Appellee 
executed a conveyance of the land, in form a warranty 
deed, to appellant that bears date of July 9, 1948, and it 
was delivered to him. He gave the First National Bank 
of Lincoln a check payable to its order dated July 10, 
1948, drawn and signed by him for the sum of $2,905 
and he received from the bank the deed of the land exe- 
cuted by the sellers thereof to appellee. The deeds were 
recorded, at the request of appellant, in the office of the 
register of deeds of Garfield County on July 20, 1948. 
The deed from appellee to appellant recites a consider- 
ation of $3,300. 

Killion had possession of the land for about 4 years by 
virtue of his contract for the purchase of the land. The 
contract was terminated in July 1951. He paid rent 
to appellee. He paid no rent to appellant. Appellant 
took no action to recover possession of the land from 
Killion during that time. Appellant advised Killion in 
July 1948 by letter that title to the land had been con- 
veyed to appellant and that he would recognize the Kil- 
lion contract of purchase but no other effort was made 
to secure performance of the contract. The record is 
silent concerning any request by appellant for payment 
to be made to him of the amount required to be paid by 
the contract. 

Appellee gave notice by recording an affidavit made by 
her in the office of the register of deeds to the ‘effect 
that the deed she made to appellant was only a mort- 
gage securing a debt she owed him. Thereafter appel- 
lant rented the land and collected rental for the years 
1952, 1953, and 1954. 

Appellant paid no taxes on the land for the years 
1948 to 1951, inclusive. Appellee paid the taxes. He 
gave no understandable explanation of his failure in 
this respect if he was owner of the land and not merely 
a well secured creditor. There were no improvements 


558 NEBRASKA REPORTS [ Vou. 161 
Norton v. Dosek 


of any kind or extent made or contemplated by appellant. 

There is testimony that appellant told Killion about 
September or October 1948 that he wanted to bring suit 
against appellee but did not want to involve Killion in 
it, that appellant wanted to foreclose his note and mort- 
gage, and that Killion then saw the note and deed 
appellee had given appellant. Killion also saw the $3,400 
note at a conference had later in the home of Frank B. 
Clark when appellant exhibited it to Mr. Clark who 
was then attorney for Killion. 

The amount of money actually paid by appellant for 
appellee was $2,905. He took a note from her for $3,400 
and she conveyed appellant the land to secure its pay- 
ment. There is substantial evidence that at the time 
of the conveyance of the land to appellant it had a value 
of from $12.50 to $16 per acre. Appellee bought it in 
1947 for $5 per acre and Killion bought it on an ad- 
vancing market from her in March of 1948 for $18 per 
acre. The value of the land as compared with the amount 
paid is an important factor to be considered in deciding 
the true nature of the instrument in issue. Inadequacy 
of consideration is an indication that the parties did 
not consider the conveyance absolute. In Johnson v. 
Shuler, 134 Neb. 25, 277 N. W. 807, this court:said: ‘The 
value of land as compared with the consideration paid 
for it is an important factor to be considered in constru- 
ing the true nature of the transaction.” See, also, Snoke 
v. Beach, 105 Neb. 127, 179 N. W. 389; Sanders v. Ayres, 
63 Neb. 271, 88 N. W. 526; Annotation, 90 A. L. R. 953. 

Appellant testified that if appellee had completed the 
sale of the land to Killion according to the contract be- 
tween them and if she had paid appellant what he had 
advanced for her and his share of the profit on the sale 
of the land to Killion, appellant would have deeded the 
land back to appellee. 

The district court found that appellee borrowed from 
appellant $3,400 on or about April 1, 1948, and secured 
the payment thereof by conveyance to appellant of the 
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land involved herein; that the conveyance was a mort- 
gage to secure the indebtedness and was a lien on the 
land; that the amount due on the indebtedness from 
appellee to appellant on March 16, 1955, was the sum of 
$3,422.56; and that the indebtedness and the conveyance 
securing it was a lien on the premises and that it should 
be foreclosed. The court adjudicated that the deed given 
by appellee to appellant was a mortgage; that appellee 
was the owner of the premises; that if she paid the 
amount found due with interest thereon within 20 days 
the appellant should be barred of any right, title, or in- 
terest in and to the premises; and that if payment was 
. not made of the amount found due within the time fixed 
an order of sale should issue and the land should be sold 
as upon execution to satisfy the indebtedness. This 
appeal is prosecuted from that judgment by Edward A. 
Dosek. There is no appearance in this court by any 
other party named as defendant in the district court. 

The claim of appellant is that he bought the land from 
appellee for a consideration of $2,905 upon the under- 
standing that if the sale of the land to Killion was com- 
pleted appellant should receive $2,905 and the balance of 
what Killion paid should be divided equally between 
him and appellee, that the deed given by her to appel- 
lant was an absolute conveyance of the land to him in 
fee, that there was no indebtedness because of the trans- 
action from appellee to appellant, and that he did not 
receive a note executed by appellee. The evidence is in 
many respects irreconcilably conflicting. Appellant de- 
nies substantially all that is said in the evidence produced 
by appellee concerning the transaction they had rela- 
tive to the land. 

This is an equity case. The trial court saw, observed, 
and heard the witnesses. The manner of a trial de novo 
of such an action in this court has been too frequently 
stated to permit its repetition. Shepardson v. Chicago, 
B. & Q. R. R. Co., 160 Neb. 127, 69 N. W. 2d 376. 

The doctrine is quite uniformly established and en- 
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forced that regardless of the characterization given an 
instrument a deed of conveyance of land, absolute and 
unconditional on its face but intended and understood 
by the parties to be security for the payment of a debt 
or the performance of some other condition, will be re- 
garded and treated in equity as a mortgage giving to 
the parties the relative rights and remedies of a mort- 
gagor and mortgagee. 

It is said in Snoke v. Beach, supra: “When it is estab- 
lished that a deed was in fact given as security only, 
the grantor therein stands in the relationship to the 
premises as mortgagor, and is entitled to redeem.” 

It is stated in Doran v. Farmers State Bank, 120 Neb. 
655, 234 N. W. 633: “A deed, absolute on its face, but 
which, in fact, was given as security for certain obliga- 
tions, and by which grantors were to receive any sum 
over and above such obligations for which the land con- 
veyed should be sold, is, in nature and effect, a mort- 
gage.” See, also, Shagool v. Young, 132 Neb. 745, 273 N. 
W. 13; State Bank of O’Neill v. Mathews, 45 Neb. 659, 
63 N. W. 930, 50 Am. S. R. 565. 

There is no definite rule by which it can be determined 
in all cases whether a deed, absolute on its face, is a 
sale or a mortgage. The solution of the problem de- 
pends primarily upon the intention of the parties as as- 
certained from their declarations, their conduct, and the 
documents involved. In Sanders v. Ayres, supra, this 
court said: ‘Whether a deed absolute on its face is a 
sale or a mortgage depends upon the. intention of the 
parties, and such intention is to be gathered from their 
declarations and conduct, as well as from the papers 
which they subscribed.” See, also, Shagool v. Young, 
supra; Cox v. Young, 109 Neb. 472, 191 N. W. 647; Snoke 
v. Beach, supra. 

The quality of the evidence to justify a finding based 
on parol testimony that a conveyance absolute in form 
is in fact a mortgage has often been defined by the de- 
cisions of this court. O’Hanlon v. Barry, 87 Neb. 522, 
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127 N. W. 860, states the rule: “Where it is sought to 
vary the effect of a deed of conveyance by parol testi- 
mony so as to declare it to be a mortgage, the evidence 
must be clear, convincing, and satisfactory in its nature 
in order to warrant a court to grant the relief prayed.” 
See, also, Winkelmann v. Luebbe, 151 Neb. 543, 38 N. 
W. 2d 334; Snoke v. Beach, supra; Cox v. Young, supra. 

Appellee has in this case satisfied the exactions of the 
law and it is concluded by this court that the warranty 
deed dated July 9, 1948, in issue in this case, was in- 
tended by the parties to it to be security for the payment 
of an indebtedness of appellee to appellant evidenced 
by note of the former payable to the order of the latter. 

The amount which appellant expended for appellee at 
her request was $2,905. This was done on July 10, 1948. 
The note made by appellee payable to the order of ap- 
pellant was for $3,400 with interest at 6 percent per 
annum but there was no consideration for any amount in 
excess of $2,905. In a contest between parties to a 
promissory note a partial failure of consideration may 
cause a pro tanto avoidance or discharge of an under- 
taking on the note. A note may be supported by suffi- 
cient consideration and to that extent be valid, but void 
as to any excessive amount for which it was drawn. § 
62-128, R. R. S. 1943; Nordeen v. Nelson, 134 Neb. 707, 
279 N. W. 323; Elmcreek Ditch Co. v. St. John, 127 Neb. 
253, 255 N. W. 16; 7 Am. Jur., Bills and Notes, § 249, p. 
943. 

Appellant paid taxes on the land for 1 year on Septem- 
ber 17, 1953, in the sum of $50.20. He rented the land 
and received rental of $500 for each of 3 years. 

The.amount of the indebtedness secured by the con- 
veyance to appellant is the sum of $2,905 with interest 
thereon at 6 percent per annum from July 10, 1948, plus 
$50.20 with interest thereon at 6 percent per annum from 
September 17, 1953, less the sum of $1,500 with interest 
on one-third thereof at 6 percent per annum from No- 
vember 1, 1952, on one-third thereof at the same rate 
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from November 1, 1953, and on one-third thereof at the 
same rate from March 1, 1955. 

The findings and judgment of the district court should 
be modified and changed to conform to the foregoing as 
to the amount of the indebtedness due from appellee to 
appellant and secured on the land by the deed to him 
from appellee and the judgment in that respect and to 
that extent is reversed and the cause is remanded with 
directions to the district court to render and enter a 
judgment in the cause in conformity with the foregoing. 
In all other respects the findings and judgment are 
affirmed. Costs in this case are taxed to appellant. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED WITH DIRECTIONS. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1956 


WILLIAM S. BAILEY, ADMINISTRATOR OF THE ESTATE OF 
Gordon D. BAILEY, DECEASED, APPELLEE, V. DEXTER E. 


3. 


a 


SPINDLER ET AL., APPELLANTS. 
74 .N. W. 2d 344 


Filed January 13, 1956. No. 33835. 


Negligence. In a negligence case where there is evidence upon 
which the minds of reasonable men may differ as to whether 
or not a party was guilty of negligence which caused or proxi- 
mately contributed to the death of a person killed in an accident 
the question of negligence is one for a jury. 

Automobiles: Negligence. The violation of a statute relating to 
the operation of a motor vehicle on a public highway is evidence 
of negligence. 

Negligence. In the absence of evidence of the conduct of a 
person killed in an accident a presumption obtains that he, 
prompted by a natural instinct, was in the exercise of due care 
for his own safety. 

Trial. Where the court properly instructs upon an issue pre- 
sented by the pleadings or evidence it is not error to refuse to 
give a tendered instruction covering the same subject matter. 
It is not error for the court to refuse to instruct upon 
issues pleaded but which find no support in the evidence. 
Negligence: Trial. In a negligence case wherein it is pleaded 
as an affirmative defense that a party other than the defendant 
was guilty of negligence which was the proximate cause of the 
accident and there is evidence to support the pleading it is 
error for the court to refuse to instruct on such issue. 

Trial. It is error for the court to instruct upon the provisions 
of a statute on a subject neither in issue nor proper to be pre- 
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sented to a jury, but the error is without prejudice if the issues 
on the trial are clearly defined and the embodiment of the 
provisions could not in any way mislead the jury. 
It is error without prejudice to instruct on questions 
not raised by pleadings or applicable evidence when the instruc- 
tions do not have a tendency to mislead the jury. 


AppgEaL from the district court for Hall County: ERNEST 
G. Krocer, Jupce. Affirmed. 


Kirkpatrick & Dougherty and Chambers, Holland & 
Groth, for appellants. 


Kelly & Kelly and Kenneth H. Elson, for appellee. 


Heard before Srmmons, C. J., Carter, MESSMorRE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


YEAGER, J. 

This is an action by William S. Bailey, administrator 
of the estate of Gordon D. Bailey, deceased, plaintiff and 
appellee, against Dexter E. Spindler and C. James Holm, 
doing business as Grand Island Dairy Products Co., and 
Donald L. Larson, defendants and appellants. There 
were other defendants at the time the action was in- 
stituted but they have been dismissed. Therefore no 
further mention of them is required. The action is 
one for the recovery of damages for the wrongful death 
in favor of the next of kin of Gordon D. Bailey, under 
authority of sections 30-809 and 30-810, R. R. S. 1943. 

The case was tried to a jury. The jury returned a 
verdict in favor of the plaintiff and against the defend- 
ants in the amount of $4,703. Judgment was rendered 
on the verdict. Motions for new trial or in the alterna- 
tive for judgment notwithstanding the verdict were 
filed. These motions were duly overruled. From the 
judgment and the order overruling the motions the de- 
fendants have appealed and are here seeking a reversal 
of the judgment. 

As grounds for reversal the brief contains numerous 
assignments of error. Before considering the assign- 
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ments, or such of them as require consideration, it ap- 
pears expedient to state the salient facts to which the 
assignments refer and the theory on which the case was 
presented to the court by the pleadings and the evidence. 

On March 17, 1951, Gordon D. Bailey was a passenger 
in an automobile which arrived at a point on U. S. 
Highway No. 34 a short distance east of Aurora, Ne- 
braska, at about 1 a. m. Bailey was in the front seat 
with the driver who was Raymond R. Kiolbasa. In the 
rear seat were two boys and a girl. The automobile 
was traveling westward. The party had left Lincoln, 
Nebraska, at about 10 p. m. on March 16, 1951, and the 
destination was Grand Island, Nebraska. At the loca- 
tion in question the front end of the automobile in which 
Bailey was riding came into collision with the front 
end of the tractor which was attached to and was con- 
veying in an easterly direction a semi-trailer loaded with 
eggs. The exact point of the collision was either on the 
north edge of the concrete paving which is about 20 
feet wide or just off of it to the north on a graveled 
area about even with a line running north and south 
past the east end of a filling station and restaurant. 
As a result of the collision the tractor and the automobile 
in which Bailey was riding were demolished and all of 
the occupants of the automobile were killed except the 
girl. 

The operator of the tractor was the defendant Donald 
L. Larson and at the time he was operating it for and 
on behalf of the other defendants named herein. 

The plaintiff pleaded that Gordon D. Bailey came to 
his death as the result of the negligence of Larson in 
consequence of which he is entitled to recover damages 
in this action for and on behalf of the next of kin of 
Gordon D. Bailey. The plaintiff was the father and 
Mildred E. Bailey was the mother of Gordon D. Bailey. 
_They are the next of kin. 

The grounds of negligence charged by plaintiff and 
submitted to the jury by the court for consideration were 
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substantially as follows: (1) That Larson failed to 
keep a proper lookout; (2) that he turned the tractor 
from a direct course on the highway when the movement 
could not be made with reasonable safety, and without 
signaling his intention to do so; (3) that he failed to 
remain on the south or right-hand side of the highway 
or to stop and allow the automobile in which Gordon D. 
Bailey was riding to pass; (4) that he failed to drive on 
his right half of the highway; and (5) that he failed to 
yield the right-of-way. ; 

By the answer on which the case was presented for 
trial the defendants generally denied the allegations of 
the petition. The answer also contained allegations that 
the accident was caused and contributed to by the negli- 
gence of the driver of the automobile in which Bailey 
was riding which negligence was the proximate cause 
of the accident. Specific grounds of negligence are al- 
leged. Also the answer charges that the negligence of the 
driver was imputable to Bailey. And further the an- 
swer alleges that Bailey was guilty of contributory 
negligence. Specific grounds of contributory negligence 
are alleged. 

The court submitted to the jury by instructions only 
the defense embraced in the general denial. 

The first five assignments of error collectively chal- 
lenge the sufficiency of the evidence under law to jus- 
tify the submission of the question of negligence of Lar- 
son to the jury. There is but little dispute as to the dis- 
closed facts bearing upon the question. 

The evidence discloses without dispute that before 
reaching the point of the accident Larson who was oper- 
ating his truck behind and in convoy with another truck 
saw the other truck pull across and off the highway from 
the south to the north and stop on a graveled area in 
the vicinity of the filling station which has been men- 
tioned. Having observed this he proceeded to move. 
over to the north with the purpose of moving off the 
paving to the east of the point where the truck with 
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which he was traveling in convoy stopped. From a 
point 100 to 150 feet west of the point of collision the 
tractor and trailer were in whole or in part on the north 
side of the center line of the paving. At the time of the 
collision the right rear wheel of the trailer was on the 
center line. After the collision all of the tractor with 
the possible exception of the right rear wheel was off 
the paving and on gravel. It was pointed northeast. 
The truck was properly and sufficiently lighted before 
the collision. There were no living eyewitnesses to the 
collision except Larson. The four boys were killed. 
The girl was asleep at the time and was rendered un- 
conscious by the collision. It is inferable, conclusively 
so, that the automobile in which Bailey was riding was 
moving in its proper lane of traffic as it approached 
the scene. Larson gave no signal at any time of his 
intention to move to or off the north side of the highway. 

The substance of the contention of the defendants is 
that the automobile in which Bailey was riding came 
to the scene without lights on account of which it could 
not be seen and that because thereof the movement of 
the truck to the north side of the highway and the fail- 
ure to signal were not the proximate cause of the col- 
lision, but that on the contrary the failure of the driver 
of the automobile in which Bailey was riding to have 
his automobile lighted was the proximate cause. 

In this connection the defendants contend substantially © 
for a rule as applied to this case that Larson had the 
right to assume that the driver of the automobile in 
which Bailey was riding had complied with statutory 
requirements respecting lights; that if he looked up the 
road and saw no lights he had the right to proceed onto 
the left side of the highway and to assume that no ve- 
hicle was immediately in front of him on its right side 
of the highway until that presence became known; and 
that if he proceeded accordingly and never saw any 
lights and a collision occurred he could not be held to be 
guilty of negligence but on the contrary the operator of 
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the other car would be guilty of negligence which was the 
proximate cause of the collision. 

Cited in support of the contention is 21 A. L. R. 2d 1. 
At this place appears Snook v. Long, 241 Iowa 665, 42 N. 
W. 2d 76,21 A.L. R.2d1. The case does not sustain the 
contention. It holds that ordinarily the question of negli- 
gence of the party failing to see the lights is one for a 
jury. 

The true rule applicable here is that if there was evi- 
dence upon which the minds of reasonable men could 
differ as to whether or not Larson was guilty of negli- 
gence which caused or proximately contributed to the 
death of Bailey the question of negligence was one for 
the jury. See, Segebart v. Gregory, 156 Neb. 261, 55 
N. W. 2d 678; Davis v. Spindler, 156 Neb. 276, 56 N. W. 
2d 107; Taylor v. J. M. McDonald Co., 156 Neb. 437, 
56 N. W. 2d 610. 

The case of Davis v. Spindler, supra, is a companion 
to this one. In that case on the evidence of the plain- 
tiff we held that the question of the negligence of Lar- 
son was one for the jury. Whether or not the evidence 
in that case was the same as here does not appear. The 
fact that the two are mentioned as companion cases is 
but incidental. 

The only evidence as to whether or not the automo- 
bile was lighted and thus furnished an excuse, or meas- 
ure of excuse, for Larson’s actions in driving on the 
north side of the highway and not seeing the automobile 
approaching from the east came from Larson and the 
driver of the truck moving in convoy. 

Larson’s testimony is equivocal. The evidence dis- 
closes that there is a clear and unobstructed view to the 
east for a distance of six-tenths of a mile. Larson said 
that he looked to the east but saw no lights until the 
automobile was within 10 feet of the front end of his 
tractor. It could be inferred from his statements that 
he looked constantly from the time that he started move- 
ment into the north lane until, as he says, he saw the 
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lights 10 feet away. On the other hand it could be in- 
ferred that he did not keep a constant lookout in that 
direction. His last statement came in response to ques- 
tions on redirect examination by his attorney. The ques- 
tions and answer are: “Q. Had you been looking down 
the highway to the east all during that time you were 
going down? * * * Q. What was your answer? A. 
-Yes, I was looking off and on.” The driver of the other 
truck said he saw no lights coming from the east. As 
a conclusion he said that if there had been lights he would 
have seen them. This evidence is subject to question 
since it is certain that during a part of the time the 
tractor or trailer or both of them were between him 
and the oncoming automobile. 

Section 39-7,115, R. R. S. 1943, provides: ‘‘(a) No per- 
_ son shall turn a vehicle from the direct course upon a: 
highway unless such movement can be made with rea- 
sonable safety, and then only * * * after giving an ap-. 
propriate signal in the manner hereinafter provided in 
the event any other vehicle may be affected by such 
movement. (b) A signal of intention to turn right or 
left shall be given continuously during not less.than the 
last fifty feet traveled by the vehicle before turning.” 

Larson, by his own admission, gave no signal of any 
kind. This court has said the violation of the provision 
of the statute constitutes evidence of negligence. Peter-_ 
sen v. Schneider, 153 Neb. 815, 46 N. W. 2d 355. 

He also testified that his truck was lighted and that 
there were no obstructions of view to the east, yet the 
automobile in which Bailey was riding was not seen by 
him until it was but about 10 feet away. Under these 
circumstances a question of his negligence independent 
of statute was presented. In Petersen v. Schneider, 
supra, it is said: “In other words, the giving of a statu- 
tory signal is not enough, one must exercise reasonable 
care under all the circumstances. * * * He must take 
reasonable precautions for his own safety and the safety 
of others before he undertakes a left turn between in- 
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tersections where such movements are not anticipated.” 

Clearly under the facts of this case and statements of 
legal principle contained in Petersen v. Schneider, supra, 
and other decisions of this court, which statements will 
not be repeated herein, the question of whether or not 
Larson was guilty of negligence which was the proxi- 
mate cause of this collision or proximately contributed to 
it was one for determination by a jury. 

The defendants contend that Bailey was guilty of con- 
tributory negligence in a degree requiring a determina- 
tion as a matter of law that the plaintiff cannot recover 
in this action against the defendants. 

This contention is without any merit whatever. There 
was no eyewitness to any conduct of Bailey and no cir- 
cumstance indicating that he did or did not do anything 
inconsistent with a reasonable regard for his own safety. - 
The plaintiff was therefore entitled to the benefit of 
the presumption, in the absence of any obtainable evi- 
dence as to what a deceased did or failed to do by way 
of precaution at the time, that he, prompted by a natural 
instinct, was in the exercise of due care for his own 
safety. See, Engel v. Chicago, B. & Q. R. R. Co., 111 Neb. 
21, 195 N. W. 523; Anderson v. Nincehelser, 152 Neb. 857, 
43 N. W. 2d 182, on rehearing 153 Neb. 329, 44 N. W. 2d 
518; Edwards v. Perley, 223 Iowa 1119, 274 N. W. 910. 

There was, as is hereinbefore pointed out, evidence 
sufficient to submit the question of whether or not: Lar- 
son was guilty of negligence which was the proximate 
cause or proximately contributed to the collision. It 
may not therefore be said that the court should have 
decided the case as a matter of law in favor of defend- 
ants on the ground that the driver of the automobile in 
which Bailey was riding was guilty of negligence which 
.was the sole and proximate cause. 

This disposes of the challenge of the first five assign- 
ments of error adversely to the defendants to the ex- 
tent that they present the question of whether or not 
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the court erred in submitting the question of negligence 
of defendants to the jury. 

By the sixth and seventh assignments of error, which 
are identical, it is contended that the trial court erred 
in refusing to give instruction No. 1 requested by the 
defendants. By the proposed instruction the defendants 
sought to have the court declare the duty and obligation 
of the driver of the automobile in which Bailey was 
riding with regard to the defendants at and HEMET 
prior to the collision. 

Whether or not it was a proper exposition of the cute 
and obligation we do not need to decide. The duty and 
obligation of this driver and also of Larson in this re- 
gard was fully and properly set out in instruction No. 
9 given by the court of its own motion. 

The ninth assignment of error challenges the suffi- 
ciency of instruction No. 1 given by-the court of its own 
motion. The challenge as we interpret it is that the 
court failed to submit that part. of the theory of the 
defense the effect of which was to say that negligence 
of the driver of the automobile in which Bailey was 
riding was the proximate cause of the collision. 

It is true that in the instructions only the general de- 
nial was submitted, whereas the answer charged under 
specifications negligence on the part of the driver of 
the automobile in which Bailey was riding. 

If there was evidence to sustain one or more of these 
specifications then it was error to fail to submit the 
question of that driver’s negligence to the jury. In 
Segebart v. Gregory, 160 Neb. 64, 69 N. W. 2d 315, a 
case wherein there was a collision between two auto- 
mobiles and the action was for damages by a guest in 
one against the driver of the other and a defense was 
interposed that the collision was caused by the negligence 
of the driver of the host car, it was said: “Sandoz (the 
host driver) was the driver of one of the cars involved 
in this accident. Whether or not his negligence was the 
sole proximate cause was an issue. * * * Contrary to 
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plaintiff’s contention, it was the court’s duty to instruct 
as to the duties of Sandoz.” See, also, McKain v. Platte 
Valley Public Power & Irr. Dist., 151 Neb. 497, 37 N. W. 
2d 923; Pongruber v. Patrick, 157 Neb. 799, 61 N. W. 
2d 578; Wright v. Lincoln City Lines, 160 Neb. 714, 71 
N. W. 2d 182. 

There were five specific charges of negligence against 
the host driver in this case. There is no evidence what- 
ever to sustain at least four of them. The four relate to 
conduct of the driver. There is no direct evidence as 
to this conduct and no circumstantial evidence to sup- 
port a reasonable inference that in any of the respects 
named he was negligent. Therefore, the presumption 
prevails that in the absence of any obtainable evidence 
as to what a deceased did or failed to do by way of pre- 
caution, at the time of and immediately before an in- 
jury, that he, prompted by a natural instinct, was in the 
exercise of due care for his own safety. 

The other specification is that this host driver’s car 
was without lights to give warning of its approach in 
consequence of which the driver was guilty of negligence 
which was the proximate cause of the collision. 

Conclusively the automobile lights were on at the time 
of the collision. Before that Larson did not see them. 
We think however, in the light of the presumption of 
exercise of due care available in favor of a deceased 
person and the other facts and circumstances disclosed 
by the record, that there was nothing to justify a submis- 
sion of this question to the jury. The only reasonable 
conclusion to be reached is that the host driver was 
driving on his own right side of the highway. He had 
no reason to anticipate that a motor vehicle would move 
over into his path going in the opposite direction. Lar- 
son had the duty to have headlights throwing a beam 
at least 200 feet to the front. (§ 39-780, R. R. S. 1943.) 
If he had such lights, and apparently he did have, and 
looked as he was required legally to do, he would have 
seen the approaching automobile at least 200 feet away 
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whether it did or did not have lights. Presuming that 
the host driver was driving at a lawful rate of speed with 
lights Larson had as much as 43 seconds, the unob- 
structed distance to the east being six-tenths of a mile, 
to observe it. In this view it appears reasonable to say 
that presumptively the host driver was not driving with- 
out lights but was also in this connection exercising due 
care for his own safety. 

The trial court did not err in failing to submit negli- 
gence on the part of the driver of the car in which Bailey 
was riding. 

This treatment of the ninth assignment of error ef- 
fectually disposes of assignments of error No. 11 and 
No. 13. 

The twelfth assignment of error is a challenge to the 
tenth instruction given by the court of its own motion. 
' The only objection is that the court along with the in- 
struction as to the statutory duty of the operator of a 
motor vehicle making a left turn on a highway from a 
direct course included the legal provision in that con- 
nection wherein a pedestrian may be affected, whereas 
the rights of or duties to pedestrians were not in this 
case involved. 

While it may well be said that this inclusion was er- 
roneous, it may not reasonably be said that it was preju- 
dicial. In the syllabus in Henkel v. Boudreau, 88 Neb. 
784, 130 N. W. 753, it was said: “It is error for the 
court, in instructing a jury, to copy sections of the stat- 
ute, where the section contains subjects not in issue nor 
proper to be presented to the jury, but the error is with- 
out prejudice if the issues on trial are clearly defined, 
and the embodying of the immaterial portion of the 
section could not in any way mislead the jury.” 

We fail to see how the jury could have been misled 
by the inclusion of this subject matter in the instruction. 

By assignment of error No. 15 it is contended that the 
court erred in giving instruction No. 11 of its own mo- 
‘tion. The particular objection is that in its instruction 
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as to the manner of giving signals for left turn there 
was included an optional effective signal not at the time 
of the accident legally recognizable. This was true but 
the instruction was more favorable to the defendants 
than they were entitled to. This being true they may 
not be heard to complain. 

By assignment of error No. 14 the defendants contend 
that it was error for the court to give instruction No. 
19 of its own motion. The instruction purports to gen- 
erally define the ordinary duties of the operators of 
automobiles in straight-away operation on highways 
except one-way streets. There is no contention that 
the definition is not correct. The objection is that it 
submits matters not in controversy. The contention is 
without merit. The jury was entitled to know what 
the rights and obligations of the drivers of the two ve- 
hicles were at the time in question. This instruction 
did nothing more than to impart a portion of that 
knowledge. 

By assignment of error No. 8 the defendants contend 
that the giving of instruction No. 23 was erroneous. 
The point of the objection is that by the instruction the 
court informed the jury as to the law relating to the 
right of recovery in behalf of parents on account of the 
death of a child for probable contributions which would 
have been made after the child attained his majority. 
The objection is not that the instruction does not con- 
tain a correct exposition of legal principle. The objec- 
tion is that there was no evidence from which a rea- 
sonable inference could flow that Bailey would have 
contributed to his parents after attaining his majority, 
hence the giving of that part of the instruction was preju- 
dicially erroneous. 

It is true that there was no such evidence and the 
part of the instruction submitting the question was er- 
roneously included. This court has said: “The court 
should eliminate all matters not in dispute and submit 
to the jury only the controverted questions of fact upon 
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which the verdict must depend.” Myers v. Willmeroth, 
151 Neb. 712, 39 N. W. 2d 423. 

While this portion of the instruction was erroneous 
we conclude that it was not prejudicially so. An in- 
struction may not be regarded as prejudicially errone- 
ous unless it might mislead a jury. The appropriate rule 
is that it is reversible error to instruct on a question 
not raised by pleadings nor applicable to the evidence 
when the instructions have a tendency to mislead the 
jury. See, Esterly & Son v. Van Slyke, 21 Neb. 611, 
33 N. W. 209; Sabin v. Cameron, 82 Neb. 106, 117 N. W. 
95; Koehn v. City of Hastings, 114 Neb. 106, 206 N. W. 
19; In re Estate of Steininger, 139 Neb. 284, 297 N. W. 
159; Johnson v. Anoka-Butte Lumber Co., 141 Neb. 851, 
oN. W. 2d 114; Myers v. Willmeroth, supra. 

The terms of the instruction are in nowise uncertain 
or ambiguous. The instruction clearly in substance told 
the jury that no legal obligation rests upon a son to 
support his parents after marriage or after becoming 
of legal age. It was then told that there are situations 
where, if it be shown with reasonable certainty that a 
son would have contributed to his parents after mar- 
riage or after attaining legal age, a recovery could be 
had for the benefit of the parents in an action for the 
“wrongful death of the son. It was then specifically 
cautioned that no recovery could be had in this respect 
unless the evidence showed preponderantly and with 
reasonable certainty that such contributions would have 
been made. 

In the light of the manner in which the instruction was 
drawn and the clear and specific caution therein con- 
tained it does not appear that a jury could have been 
misled. 

Assignment of error No. 10 has been heretofore ef- 
fectually disposed of adversely to the defendants. 

The conclusion reached after a consideration of all 
of the assignments of error is that the record presents 
no ground for reversal. 
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The judgment is affirmed. 
AFFIRMED. 


JOSEPH CARMAN, APPELLANT, v. DANIEL HARTNETT ET AL., 
APPELLEES. 
74 N. W. 2d 352 


Filed January 13, 1956. No. 33850. 


1. Negligence. In an action to recover damages caused by alleged 
negligence, the burden of proof is on the plaintiff to prove 
defendant’s negligence and that such negligence was the proxi- 
mate cause of the injury of which complaint is made. 

2. Automobiles: Negligence. Every pedestrian crossing a highway 
within a business or residence district at any point other than 
a pedestrian crossing, crosswalk, or intersection is required by 
section 39-751, R. R. S. 1948, to yield the right-of-way to 
vehicles upon the highway. 


3. One who crosses a street at any point other 
than a pedestrian crossing, crosswalk, or intersection is required 
to keep a constant lookout for his own safety in all directions 
of anticipated danger. 

4, Where a person crossing a street at a point 


other than a pedestrian crossing, crosswalk, or intersection fails 
to look to his right for approaching traffie and is struck by an 
automobile coming from that direction, he is guilty of negligence 
sufficient to bar a recovery of damages as a matter of law. 


AppgaL from the district court for Dakota County: 
SipNEy T. FruM, Jupce. Affirmed. 


Margolin & Goldblatt, Norris G. Leamer, and Leamer 
& Graham, for appellant. 


Mark J. Ryan and Richard E. Twohig, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CARTER, J. 

This is an action for the recovery of damages for 
personal injuries resulting to plaintiff when he was 
struck by an automobile driven by the defendant Mar- 
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garet Hartnett and owned by the defendant Daniel Hart- 
nett. The trial court sustained defendants’ motion for 
a directed verdict and plaintiff appeals. 

The accident occurred on the main street of the vil- 
lage of Emerson, Nebraska, on June 27, 1953, at approxi- 
mately 8:45 p.m. It was almost dark and the lights 
were on in the village. It was a warm evening and 
the pavement was dry. Plaintiff was riding on the 
right-hand side of the front seat of his automobile which 
was being driven by his son. The car was driven up 
the street from the north. Plaintiff had business to 
transact with the Mattison Implement Company, which 
was located on the east side of the street. His son stopped 
the car in front of and across the street from the 
company store and plaintiff got out on the right-hand’ 
side. Due to the fact that automobiles were parked on 
the west side of the street, plaintiff was approximately 
10 feet from the west curb of the street when he alighted. 
He watched his son drive the car on south for some 
distance and then proceeded to cross the street for the 
purpose of entering the implement store. The street 
was from 28 to 30 feet wide at the point where plaintiff 
attempted to cross. The point of crossing was in the 
middle of the block between intersections. There was 
no pedestrian crosswalk where the accident occurred. 
The street sloped from south to north. Because of this 
condition, plaintiff says, he could see 2 or 3 blocks to 
the north and only one-quarter of a block to the south. 
There was no center line marked on the pavement. Ac- 
cording to plaintiff’s testimony he was standing about 
5 feet from the center of the street when he alighted 
from his automobile. 

Plaintiff testifies that before starting to cross the 
street he looked to the north and saw no car approach- 
ing. He then looked south and saw no traffic. He again 
looked north, saw nothing, and proceeded across the 
street. He did not again look south after starting across 
the street and was looking north when struck by the 
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Hartnett automobile, which came from the south. He 
says he was hit 3 feet west of the center line of the 
street. After the accident he was lying on the pavement 
about 40 feet north of the place where he was struck 
and 2 feet east of the center of the street. Plaintiff did 
not see the car before the accident. He remembers 
nothing that occurred immediately following the acci- 
dent. One witness testifies that a few minutes after the 
accident the Hartnett car was parked about 40 feet 
north of the point where plaintiff was lying on the 
pavement. It is not questioned that plaintiff received 
serious injuries to his person. 

The petition filed alleges the following acts of negli- 
gence on the part of Margaret Hartnett, the driver of 
the automobile that struck the plaintiff: That the auto- 
mobile was being operated in a careless and reckless 
manner at an excessive rate of speed with poor and 
improper lights in the nighttime; that she was negligent 
in operating said motor vehicle at a speed that was 
greater than reasonable and prudent under the condi- 
tions then existing, in operating a motor vehicle with 
insufficient lights, in failing to keep a proper lookout, 
in failing to have her car under control so as to stop 
within the area lighted by her headlights, in failing to 
warn of her approach, and in failing to have her auto- 
mobile under proper control so as to be able to apply 
the brakes and prevent striking objects in her path- 
way; that she failed to look, or if she did look, failed 
to see the plaintiff in said roadway; that she failed to 
change her course after seeing the plaintiff, if she saw 
him, and failed to stop said automobile before striking 
the plaintiff; and that she operated her automobile at 
a speed that was in excess of the limits provided in the 
ordinances of the village of Emerson. 

There is no evidence in the record to support any one 
of the foregoing allegations, except that which might 
be inferred from the testimony of the plaintiff as here- 
inbefore set out. The speed of the car or the manner in 
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which it was being driven is not shown by any evidence. 
There is no evidence of a want of adequate lights or 
brakes, or of other mechanical defects preventing a 
proper operation and control of the car. The alleged 
negligence of the operator of the automobile rests solely 
on speculation and conjecture. It is fundamental that 
in an action to recover damages caused by alleged neg- 
ligence plaintiff must prove defendant’s negligence and 
that such negligence was the proximate cause of the in- 
jury of which complaint is made. Danielsen v. Eickhoff, 
159 Neb. 374, 66 N. W. 2d 913. 

But in any event, we think the evidence adduced by 
the plaintiff shows as a matter of law that the proxi- 
mate cause of the accident was the negligence of the 
plaintiff. In this respect, the evidence shows that after 
plaintiff alighted from his car, he looked to the north, 
then to the south, and again to the north, and then 
proceeded to cross the street without again looking to 
the south. Plaintiff’s testimony is that he was walking 
across the street looking to the north, where he could 
see for 2 or 3 blocks and a single glance would have 
shown him that no cars were approaching from that di- 
rection. After starting across the street plaintiff never 
again looked to the south where he could see for only 
one-quarter of a block. Plaintiff testifies that he took 
about two steps before he was struck. He was neces- 
sarily close to the center of the street. With no cars 
approaching within 2 or 3 blocks from the north, any 
danger was necessarily from the south. He never looked 
south after starting across the street. After giving 
plaintiff's evidence the most favorable conclusion to be 
drawn therefrom, as we are required to do in deter- - 
mining the correctness of a directed verdict, it clearly 
appears that the proximate cause of the accident was 
the negligence of the plaintiff in not keeping a proper 
lookout. 

Every pedestrian crossing a highway within a busi- 
ness or residence district at any point other than a 
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pedestrian crossing, crosswalk, or intersection is re- 
quired by statute to yield the right-of-way to vehicles 
upon the highway. § 39-751, R. R. S. 1943. A business 
street is a highway within the meaning of this section of 
the statute. § 39-741, R. R. S. 1943. Consequently, the 
rule governing the right-of-way of pedestrians is the 
same whether or not there is an applicable ordinance 
declaratory of the existing statute. 

In Trumbley v. Moore, 151 Neb. 780, 39 N. W. 2d 613, 
this court in a similar case said: “This court has held 
many times and is committed to the rule that the vio- 
lation of a statute or ordinance regulating traffic does 
not constitute negligence as a matter of law, but is evi- 
dence of negligence to be considered by the jury in 
connection with all the circumstances shown by the evi- 
dence. Consequently, the mere fact that a pedestrian 
walks across a street between intersections contrary to 
ordinance or statute is not of itself negligence sufficient 
to defeat a recovery. But one who does so is charged 
with the exercise of a greater degree of care than one 
who crosses a street at a crosswalk where protection is 
afforded by giving the pedestrian the right-of-way. 
* * * But one who crosses a street between intersections 
is required to keep a constant lookout for his own safety 
in all directions of anticipated danger. Where such per- 
son crosses the street between intersections without 
looking at all, * * * the situation usually presents a ques- 
tion for the court.” . 

In the instant case the plaintiff, according to his own 
testimony, looked in both directions before he started 
across the street. After he started across, he says, he 
continued to look north but never again looked to the 
south. As he approached the center of the street, he 
should have looked to the south, particularly where it 
was the more likely source of danger. It was negli- 
gence of such a character as will bar a recovery as a 
matter of law. The proximate cause of the accident was 
his failure to keep a constant lookout for his own safety 
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in all directions of anticipated danger. The trial court 
so found and directed a verdict for the defendants. The 
judgment entered was correct and it is affirmed. 


AFFIRMED. 


WILLIAM BIRDSLEY, PLAINTIFF IN ERROR, V. STATE OF 


1. 


3. 


NEBRASKA, DEFENDANT IN ERROR. 
74 N. W. 2d 377 


Filed January 138, 1956. No. 33851. 


Evidence: Trial. Physical facts may not be accepted as a 
matter of law or as ground for refusal to submit a case to a 
jury as against the testimony of witnesses on a controverted 
question of fact unless they are demonstrable to a degree that 
reasonable minds cannot disagree as to their existence and unless 
the results flowing therefrom are demonstrable to the same 
degree agreeable to the known and immutable laws of physics, 
mechanics, or mathematics. If they fall short of this test or are 
reasonably in dispute, then they are to be considered by the jury 
along with all the other facts and circumstances proved. 
Criminal Law: Trial. In criminal cases, it is not the province 
of the court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of explana- 
tions, or weigh the evidence. Those matters are for the jury. 
Criminal Law: Appeal and Error. This court, in a criminal ac- 
tion, will not interfere with a verdict of guilty, based upon 
conflicting evidence, unless it is so lacking in probative force 
that we can say, as a matter of law, that it is insufficient to 
support a finding of guilt beyond a reasonable doubt. 
Criminal Law: Witnesses. The credibility of witnesses and the 
weight of their testimony are for the jury to determine in a 
criminal case, and the conclusion of the jury should not be 
disturbed unless it is clearly wrong. 

Homicide. Section 28-403.01, R. S. Supp., 1958, provides that 
whoever shall cause the death of another without malice while 
engaged in the unlawful operation of a motor vehicle shall be 
deemed guilty of motor vehicle homicide. 

In a prosecution under said section, it is required that 
the unlawful operation of the motor vehicle shall be a proxi- 
mate cause of the death of another. 


Error to the district court for Nemaha County: Vir- 


GIL FALLOoN, JupGE. Affirmed. 
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Dwight Griffiths and Robert S. Finn, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


CHAPPELL, J. 

Plaintiff in error, William Birdsley, hereinafter called 
defendant, was charged with motor vehicle homicide 
under the provisions of section 28-403.01, R. S. Supp., 
1953, which became effective August 27, 1949. The in- 
formation charged that on September 19, 1953, defend- 
ant caused the death of Alvin Carl Steffens and Dale 
Bize without malice while he was engaged in the un- 
lawful operation of a motor vehicle, and he was thereby 
guilty of motor vehicle homicide contrary to the form 
of the statutes in such cases made and provided, and 
against the peace and dignity of the State of Nebraska. 


Upon a plea of not guilty, defendant was tried to a 
jury, and it returned a verdict finding him guilty as 
charged. Subsequently, defendant’s motion for dismis- 
sal or for judgment of not guilty notwithstanding the 
verdict or in the alternative for new trial, was over- 
ruled, and defendant was sentenced to pay a fine of 
$200 and costs of prosecution. Therefrom defendant 
prosecuted error to this court, assigning some 14 alleged 
errors, all of which concededly present only the basic 
question of whether or not the evidence was sufficient to 
sustain the verdict. We conclude that the evidence was 
sufficient. 

Section 28-403.01, R. S. Supp., 1953, provides in part: 
“Whoever shall cause the death of another without malice 
while engaged in the unlawful operation of a motor 
vehicle shall be deemed guilty of a crime to be known 
as motor vehicle homicide and, upon conviction thereof, 
shall .be * * *” punished as provided therein. 
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An examination of the record discloses competent 
evidence adduced by the State from which the jury 
could have found beyond a reasonable doubt as follows: 
On the evening of September 19, 1953, defendant, then 
21 years of age, drove a blue 1950 Ford two-door car 
from Auburn to Falls City. The car belonged to his 
father and mother. Three young men who were friends 
of defendant went with him. The weather was favor- 
able, clear, and dry. They left Falls City to return to 
Auburn about 11 p. m., and on the outskirts thereof they 
picked up Dale Bize, a soldier in uniform and on leave, 
who was hitchhiking to his home in Lincoln. About 
11:30 p. m., one Robert G. Bantz, 18 years old, who was 
driving his own 1950 green Ford, saw defendant get in 
- the car he was driving and leave a drive-in on the out- 
skirts of Falls City. Bantz also left soon thereafter and 
drove north on highway No. 73 toward Auburn. Sev- 
eral miles north of Falls City he again saw defendant 
driving north toward Auburn on the same highway. 
Bantz, while driving his car 80 miles an hour, passed 
defendant. Thereafter, while Bantz was driving 90 
miles an hour, defendant passed him. Later, Bantz, 
driving better than 95 miles an hour, again passed de- 
fendant, who thereafter followed about one-half or one 
car length behind Bantz as they so continued down ceme- 
tery hill at the south end of an “S” curve and entered 
a straightaway between the south and north curves of 
the “S” located on paved highway Nos. 73-75 about 3 
miles south of Auburn. The pavement was 20 feet wide 
with a curb on the east side but none on the west side. 
There defendant started to turn out to the left and pass 
Bantz again, but a 1946 Chevrolet two-door sedan was 
approaching from the north toward the south on its 
right side of the highway at 40 or 45 miles an hour. The 
Chevrolet safely passed Bantz and attempted to swerve 
and avoid defendant who was attempting to swerve back 
into his own lane again, but the left side of defendant’s 
car struck the left front bumper, fender, and wheel of 
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the Chevrolet and scraped along the entire left side 
thereof. The county sheriff investigated the accident 
within a few moments after it happened and then and 
later made necessary measurements. 

After the impact the Chevrolet, so damaged and with 
its left front wheel bent back and inward, the tire there- 
on blown out, and the hood up, stopped within 25 or 30 
feet south of the point of impact where there were some 
dirt and refuse about 3 feet wide and a car length long 
located on the pavement about equidistant on each side of 
the center thereof. Whether such dirt and refuse came 
from the Chevrolet or defendant’s car or both of them 
is disputed. When the Chevrolet stopped, its left front 
wheel was about 2 feet over the center line headed 
southeast, with its left rear wheel about on the center 
line. There were no tracks on the pavement north of the 
Chevrolet. 

After the impact defendant kept his foot down on 
the accelerator and never applied his brakes. Thus his 
car skidded at an angle to the east and north until its 
right wheels were off the east side of the pavement 
10 or 15 feet north of the dirt and refuse. From that 
point its right wheels went north and east along the 
right shoulder of the highway with its left wheels on the 
pavement for some 296 feet until the car struck a cement 
flume which had a cement wall 11 inches high on each 
side thereof. From that point defendant’s car veered 
to the left, back on the pavement, and after making a 
50 to 60 foot oval or loop thereon with its left front 
wheel dragging, defendant’s car angled back again over 
on the right shoulder. Thereafter, it traveled to and 
along a so-called first ditch and then went off into an- 
other deep ditch clear off the highway where it hit a 
high bank, scooped up dirt about 2 or 3 feet, and stopped 
777 feet from the point of impact. There were no tracks 
or marks during the last 112 feet thereof except the 
stripping of the tops of brush and bushes as defendant’s 
car went through the air and over the tops of them. 


VoL. 161] JANUARY TERM, 1956 585 
Birdsley v. State 


When found, defendant’s car was lying on its right 
side facing east, with its wheels to the north. Carl 
Alvin Steffens and Dale Bize were found in the car, 
but they were both dead. Another young man, found 
pinned in the car, was living and survived. Another was 
found sitting on the ground close to the car, and sur- 
vived. Defendant was found lying on the bank about 
10 feet south of his car. He was conscious but injured, 
and there admitted that he was driving the car. Numer- 
ous photographs of the place where the accident oc- 
curred and of the cars involved appear in the record. 

Evidence adduced by defendant and in his behalf con- 
flicted in material respects with that adduced by the 
State. In that connection, however, defendant admitted 
that he was driving 60 or 80 miles an hour at the time 
of the accident near midnight, in violation of law, and 
that he had theretofore been racing with Bantz for sev- 
eral miles. However, defendant testified that he was 
100 or more feet behind the Bantz car when the Chev- 
rolet, coming from the north, went off on the west 
shoulder of the highway, then turned back left over the 
center line thereof directly into defendant’s path, when 
the right wheels of his car had been run off on the east 
shoulder by defendant in an effort to avoid collision. 
Defendant argued here that the evidence and physical 
facts conclusively supported that theory and that judg- 
ment of acquittal should have been rendered by the trial 
court because as a matter of law his unlawful acts were 
not the proximate cause of the accident and deaths. 
Such contention should not be sustained. 

Section 39-723, R. R. S. 1943, provides in part: “No 
person shall operate a motor vehicle on any highway 
outside of a city or village at a rate of speed greater 
than is reasonable and proper, having regard for the 
traffic and use of the road and the condition of the road, 
nor at a rate of speed such as to endanger the life or 
limb of any person, nor in any case * * * at a rate of 
speed exceeding sixty miles per hour between the hours 
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of sunrise and sunset, and fifty miles per hour between 
the hours of sunset and sunrise.” See, also, § 39-7,108, 
R. R. S. 1943. Further, section 39-748, R. R. S. 1943, 
provides that: “Drivers of vehicles proceeding in oppo- 
site directions shall pass each other to the right, each 
giving to the other at least one half of the main traveled 
portion of the roadway as nearly as possible.” 

In Shiers v. Cowgill, 157 Neb. 265, 59 N. W. 2d 407, 
this court held: “Physical facts may not be accepted as 
a matter of law or as ground for refusal to submit a 
case to a jury as against the testimony of witnesses on 
a controverted question of fact unless they are demon- 
strable to a degree that reasonable minds cannot dis- 
agree as to their existence and unless the results flow- 
ing therefrom are demonstrable to the same degree 
agreeable to the known and immutable laws of physics, 
mechanics, or mathematics. If they fall short of this test, 
then they are to be considered by the jury along with 
all the other facts and circumstances proved. 

“When there is a reasonable dispute as to what the 
physical facts show, the conclusions to be drawn there- 
from are for the jury. The credibility of the witnesses 
and the weight to be given their testimony are solely 
for the consideration of the jury.” See, also, Jones v. 
Union Pacific R. R. Co., 141 Neb. 112, 2 N. W. 2d 624, 
With regard to physical facts, such rules are controlling 
in the case at bar. 

In Fisher v. State, 154 Neb. 166, 47 N. W. 2d 349, 
this court held: “The credibility of witnesses and the 
weight of their testimony are for the jury to determine 
in a criminal case, and the conclusion of the jury can- 
not be disturbed unless it is clearly wrong.” We re- 
affirmed such rule as recently as Hoffman v. State, 160 
Neb. 375, 70 N. W. 2d 314. 

Also, in Vanderheiden v. State, 156 Neb. 735, 57 N. 
W. 2d 761, we held that: “It is not the province of this 
court to resolve conflicts in the evidence in law actions, 
pass on the credibility of witnesses, determine the plausi- 
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bility of explanations, or weigh the evidence. Those 
matters are for the jury.” 

Further, in Vaca v. State, 150 Neb. 516, 34 N. W. 2d 
873, we held that: “This court, in a criminal action, 
will not interfere with a verdict of guilty, based upon 
conflicting evidence, unless it is so lacking in probative 
force that we can say, as a matter of law, that it is in- 
sufficient to support a finding of guilt beyond a rea- 
sonable doubt.” Such rules are also controlling here. 

In Schluter v. State, 153 Neb. 317, 44 N. W. 2d 588, 
this court said: “The operation of motor vehicles is 
governed by many legal restrictions and requirements 
which are designed and intended to secure reasonable 
safety of persons upon the highways of the state. They 
were adopted because experience had established that 
a disregard thereof was likely to result in serious bodily 
harm or death. It has been considered in this state that 
a negligent violation of any of these by the operator 
of a motor vehicle on a public highway directly resulting 
in death of another person may render the operator 
guilty of manslaughter.” See, also, Birdsley v. Kelley, 
159 Neb. 74, 65 N. W. 2d 328; Cowan v. State, 140 Neb. 
837, 2 N. W. 2d 111. 

In that connection, when the Legislature enacted sec- 
tion 28-403.01, R. S. Supp., 1953, it simply created and 
defined the crime of motor vehicle homicide in ameliora- 
tion of the crime of manslaughter. 

In manslaughter cases, this court has generally held 
that the negligence or unlawful acts of another driver 
which proximately contributed to the death, as dis- 
tinguished from an independent intervening cause there- 
of, is not a defense if the evidence is sufficient to sus- 
tain the conclusion beyond a reasonable doubt that de- 
fendant’s negligence or unlawful acts were also a proxi- 
mate cause of the death of another. Schultz v. State, 
89 Neb. 34, 130 N. W. 972, 33 L. R. A. N. S. 403, Ann. 
Cas. 1912C 495; Benton v. State, 124 Neb. 485, 247 N. 
W. 21; Vaca v. State, supra. 
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Likewise, also, we conclude that in a prosecution for 
motor vehicle homicide under the provisions of section 
28-403.01, R. S. Supp., 1953, it is simply required that the 
unlawful operation of the motor vehicle by the accused 
shall be a proximate cause of the death of another. 

Without doubt, in the case at bar the accident was the 
proximate cause of the deaths, and we conclude that 
there was ample competent evidence from which the 
jury could have found beyond a reasonable doubt that 
except for the unlawful operation by defendant of his 
motor vehicle there would have been no accident and 
that defendant’s unlawful acts were a proximate cause 
of the deaths. 

Other matters were presented and argued in briefs of 
counsel, but they require no discussion in order to dis- 
pose of the case upon its merits. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to defendant. 

AFFIRMED. 


Joun PEEtTz, JR., ADMINISTRATOR OF THE ESTATE OF MARVIN 

L. HAGLER, DECEASED, APPELLEE, V. MASEK AUTO SUPPLY 

Company, INc., A CORPORATION, APPELLANT, IJMPLEADED 
WITH BEKINS VAN LINES COMPANY, A CORPORATION, 


APPELLEE, 
74 N. W. 2d 474 


Filed January 20, 1956. No. 33632. 


1. Master and Servant: Trial. Where the inference is clear that 
there is, or is not, a master and servant relationship, the deter- 
mination is made by the court; otherwise the jury determines 
the question after instruction by the court as to the matters of 
fact to be considered. 

2. Children Born Out of Wedlock. Under the statutory law of 
this state a child born out of wedlock shall be considered as an 
heir of the person who shall, in writing, signed in the presence 
of a competent witness, have acknowledged himself to be the 
father of such child. 
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In order to establish a child born out of wedlock as 

an heir it is necessary to establish (1) that such child was born 

out of wedlock, (2) that a particular person was the father, 
and (3) that the father recognized the child agreeable to the 
requirements of statute. 

A writing sufficient as an acknowledgment to establish 

heirship of a child born out of wedlock must be one in which 

the paternity is directly, unequivocally, and unquestionably 
acknowledged. 

The statement in former opinions of this court that 
“the writing must be in and of itself sufficient, unaided by 
extrinsic evidence, to establish the paternity,” is overruled. 

6. Statutes. Where a statute is plain and certain in its terms, 
and free from ambiguity, a reading suffices, and no interpreta- 
tion is needed or proper. 

7. Courts. In construing a writing it is the duty of the court to 
give to words used their ordinary and popularly accepted 
meaning in the absence of explanation or qualification. 

8. Trial. A verdict will be set aside as excessive if it is so 
clearly exorbitant as to indicate that it was the result of 
passion, prejudice, mistake, or some means not apparent in the 
record, or it is clear that the jury disregarded the evidence or 
rules of law. 


APPEAL from the district court for Cheyenne County: 
Joun H. Kuns, Jupce. Affirmed in part, and in part re- 
versed and remanded with directions. 


Neighbors & Danielson, Chambers, Holland & Groth, 
and Orie C. Adcock, for appellant. 


Maupin & Dent, Martin, Davis & Mattoon, and Richard 
W. Satterfield, for appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


YEAGER, J. 

This case was presented to this court and after hear- 
ing an opinion was adopted. The opinion was reported 
as Peetz v. Masek Auto Supply Co., 160 Neb. 410, 70 
N. W. 2d 482. The case was later considered on motion 
for rehearing. In the light of this later consideration 
the conclusion has been reached that the opinion adopted 
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is erroneous in some of its material aspects. Accord- 
ingly it is withdrawn and the following adopted as the 
opinion of the court. 

It appears proper to point out here that the state- 
ment of facts in the former opinion accurately and fully 
reflects the evidence as it appears in the record to the 
extent of its pertinence to the theory on which the pre- 
vious opinion was written. Since, however, the present 
opinion adopts a view opposite to the one announced 
in the former opinion it becomes necessary to consider 
facts not considered or necessary to be considered pre- 
viously. In this light it appears advisable and expedi- 
ent to cause this opinion to contain its own statement of 
facts rather than to adopt a statement from the former 
opinion. 

This is an action for damages in three causes of action 
commenced in the district court by John Peetz, Jr., ad- 
ministrator of the estate of Marvin L. Hagler, deceased, 
plaintiff and appellee, against Masek Auto Supply Com- 
pany, Inc., a corporation, defendant and appellant. The 
Bekins Van Lines Company, a corporation, was a de- 
fendant in the district court and is an appellee here. 
Apparently Bekins Van Lines Company and Bekins 
Van and Storage Company are one entity. They have 
been so treated by all parties throughout these pro- 
ceedings. They will therefore be so treated herein and 
will be hereinafter referred to as Bekins. There was not 
and is not now any claim that damages may be recov- 
ered against Bekins in this action. Its only interest is 
to protect its legal right of subrogation. It therefore 
will not be further referred to as a party to the action. 

The salient facts of which the action is an outgrowth 
are that on June 11, 1953, at about 5 p. m. on U. S. 
Highway No. 30, a few miles west of Sidney, Nebraska, 
Marvin L. Hagler was operating a tractor truck with 
a trailer in an easterly direction. The truck belonged 
to him and the trailer belonged to Bekins. He was at 
the time employed by this company and was engaged in 
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the performance of service for it. At that time Kenneth 
J. Conner was operating an automobile in a westerly 
direction on this highway. The automobile was his own. 
The two vehicles collided practically head-on and both 
drivers were killed. 

John Peetz, Jr., was appointed administrator of the 
estate of Marvin L. Hagler and in that capacity he in- 
stituted this action. By his petition the plaintiff alleged 
that the death of Hagler was caused by the negligence of 
Conner. He alleged further that at the time Conner 
was employed by the defendant and engaged in the per- 
formance of service in its behalf and that thus the negli- 
gence of Conner was attributable to it. 

By the first cause of action the plaintiff sought a re- 
covery for the benefit of the next of kin of Hagler, by 
the second he sought to recover for funeral expenses, 
and by the third he sought to recover for damages to 
Hagler’s truck. 

Insofar as necessary to denominate here the alleged 
next of kin were Michael Dennis Hagler and David Lee 
Hagler, two minor children of Marvin L. Hagler, born 
out of wedlock, which children the plaintiff contends 
were legitimated in such manner as to permit action 
to be maintained for their benefit. 

Issues were joined and a trial was had to a jury. No 
general verdict was returned. Pursuant to instructions 
by the court a special verdict was returned on a form 
prepared and presented by the court. The form con- 
tained some questions propounded without answers. 
The jury answered all questions requiring answer. The 
form contained other questions with answers thereto 
by the court. The form with the answers of the jury 
and those of the court was returned as the verdict of 
the jury. 

The propriety of this manner of submission or this 
type of verdict is not attacked by assignment of error, 
hence it will not be considered herein. 

Pursuant to this submission the jury found by its 
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answers that Conner was an employee of the defend- 
ant; that at the time of this occurrence he was acting 
within the scope of his employment; that Conner was 
guilty of negligence which was the proximate cause of 
the collision; that Hagler was not guilty of any negli- 
gence which was the cause or proximately contributed 
to the collision; that Michael Dennis Hagler and David 
Lee Hagler were dependent upon Marvin L. Hagler for 
contributions to their support; that Marvin L. Hagler 
would have contributed on the average each year for 
19 years to Michael Dennis Hagler $1,136 and to David 
Lee Hagler for 17 years $1,165; and that the reasonable 
value of the damage to the truck was $925. By adop- 
tion of the answers to questions made by the court the 
jury found that Michael Dennis Hagler and David Lee 
Hagler were the next of kin of Marvin L. Hagler; that 
the reasonable rate of return upon investments in 
Cheyenne County, Nebraska, was 4 percent; and that 
the reasonable value of the funeral expense was $928.30. 

Following the rendition of verdict a motion for judg- 
ment notwithstanding the verdict or in the alternative 
for new trial was filed by the defendant. This motion 
was overruled after which judgment was rendered on 
the first cause of action for $29,093.15, on the second 
cause of action for $928.30, and on the third cause of 
action for $925, with the total of the three amounting 
to $30,946.45. The appeal here is from this judgment. 

As grounds for reversal the brief of defendant con- 
tains six assignments of error. The first is that the 
court erred in not holding as a matter of law that Con- 
ner was an independent contractor. The second is that 
the court erred in admitting exhibit 15 in evidence. 
The third is that the court erred in holding that Marvin 
L. Hagler had legitimated Michael Dennis Hagler and 
David Lee Hagler and in failing to hold that they had 
not been legitimated. The fourth is that the court erred 
in failing to hold that the verdict was the product of 
passion, prejudice, mistake, or some other means not 
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apparent in the record, or that the jury disregarded the 
evidence or rules of law. The fifth is that the court 
erred in requiring the jury to find specially as to the 
damage, if any, sustained severally by Michael Dennis 
Hagler and David Lee Hagler. The sixth is that the 
court erred in failing to sustain defendant’s motion for 
judgment notwithstanding the verdict. 

The subject of the first assignment of error was con- 
sidered at length in the former opinion and the conclu- 
sion reached therein was adverse to the defendant. 
We have found no basis for a departure from that 
conclusion. 

By this assignment of error the defendant substantially 
contended that the evidence was insufficient upon which 
to submit to the jury the question of whether or not 
Conner was an employee of the defendant and at the 
time was in pursuit of its business rather than an in- 
dependent contractor. 

In the former opinion it was said: ‘Where the in- 
ference is clear that there is, or is not, a master and ser- 
vant relationship, the determination is made by the 
court; otherwise the jury determines the question after 
instruction by the court as to the matters of fact to be 
considered. Restatement, Agency, § 220, p. 483. See, 
also, Thurn v. La Crosse Liquor Co., 258 Wis. 448, 46 
N. W. 2d 212.” 

The following was also stated therein: ‘Each case 
must be determined with a view to the surrounding facts 
and circumstances, the character of the employment, and 
the nature of the wrongful act. Whether the act was 
or was not such as to be within the scope of his employ- 
ment is, ordinarily, one of fact for the determination of 
the jury. See, Dafoe v. Grantski, 143 Neb. 344, 9 N. W. 
2d 488; LaFleur v. Poesch, 126 Neb. 263, 252 N. W. 902; 
35 Am. Jur., Master and Servant, § 553, p. 986.” 

Following these statements of principle and a review 
of the evidence relating to this subject, which review we 
deem unnecessary to repeat herein, the conclusion 
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reached was that the question presented was one for 
determination by the jury. Nothing has been presented 
here which convinces that the conclusion there reached 
was wrong. Accordingly it must be said that the as- 
signment of error is without merit. 

The second and third assignments of error require con- 
sideration together. As already pointed out Michael 
Dennis Hagler and David Lee Hagler are claimed to be 
next of kin of Marvin L. Hagler. This claim is based 
upon the contention that they are children of Marvin L. 
Hagler born out of wedlock but who have acquired the 
right to be considered heirs by reason of action of Mar- 
vin L. Hagler in his lifetime as prescribed by section 
30-109, R. R. S. 1943. The pertinent portion of the sec- 
tion is as follows: “Every child born out of wedlock 
shall be considered as an heir of the person who shall, 
in writing, signed in the presence of a competent wit- 
ness, have acknowledged himself to be the father of such 
child? * 42 

In the state of the record herein the plaintiff is not 
entitled to prevail on the first cause of action unless the 
evidence is sufficient to entitle Michael Dennis Hagler 
and David Lee Hagler to be considered heirs within the 
meaning of the quoted statutory provision. There ap- 
pears to be no dispute about this. 

The burden therefore devolves upon the plaintiff to 
establish that (1) the children were born out of wedlock, 
(2) that Marvin L. Hagler is their father, and (3) that 
the father recognized them as his children agreeable to 
the requirements of the statute. In re Estate of Oakley, 
149 Neb. 556, 31 N. W. 2d 557. 

The first and second of these elements of proof have 
been established clearly and distinctly without contra- 
diction. Exhibit 15 is an instrument which the plaintiff 
asserts establishes the third element. The exhibit is an 
application by Marvin L. Hagler for employment by 
Bekins. It contains a statement of the personal record of 
Hagler in his handwriting on a form furnished by Bekins. 
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In response to the following in print on the form: 
“Names, ages, relationship and address of any persons 
dependent on you for support or to whose support you 
are contributing” he wrote: “Ruby Hagler - Wife age 
26. 2 Sons. David Lee & Michel Dennis Hagler. age 
2-1yr.” The instrument was signed by him “Lee Hag- 
ler.” It is made clear that the person signing as Lee Hag- 
ler was the same person as the Marvin Lee Hagler who 
was killed in the accident involved in this case. The 
signing of the instrument was in the presence of R. 
Lowell Johnson. 

The question presented by the second and third as- 
signments of error is that of whether or not this exhibit 
is sufficiently an acknowledgment by Marvin L. Hagler 
of the fatherhood of Michael Dennis Hagler and David 
Lee Hagler to entitle them to be considered as his heirs. 

The formal insufficiency of the instrument is not 
stressed on this appeal and therefore it will not be con- 
sidered herein. The only question to be considered is 
the substance of the declaration by Marvin L. Hagler. 

A principle declared applicable in reference to an ac- 
knowledgment of the father of a child born out of wed- 
lock is that it must be one in which the paternity is di- 
rectly, unequivocally, and unquestionably acknowledged. 
Lind v. Burke, 56 Neb. 785, 77 N. W. 444. See, also, 
Moore v. Flack, 77 Neb. 52, 108 N. W. 143. 

In Lind v. Burke, supra, it was said: “* * * the writing 
must be in and of itself sufficient, unaided by extrinsic 
evidence, to establish the paternity.” This statement was 
approved in Moore v. Flack, supra. Thus according to 
the pronouncement in these cases the office of the statu- 
tory provision is dual. 

The former of these two statements has never been 
disapproved by this court. The latter may be said to have 
been disapproved although not by reference thereto in 
Thomas v. Estate of Thomas, 64 Neb. 581, 90 N. W. 630. 
In that case we think it was indicated that the office of 
the statute is single and not dual and involves only the 
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sufficiency of a writing in acknowledgment of paternity 
of a child born out of wedlock. In the opinion it is said 
as to the office of the statute: “If no more is asked of 
this son than the statute by its terms requires, he is en- 
titled to a share of his father’s estate if the evidence given 
and offered on his behalf is true. * * * Such we conclude 
it is.” 

The court, in the case of In re Estate of Winslow, 115 
Neb. 553, 213 N. W. 819, without citation of earlier cases, 
effectually accepted the statute literally and substantially 
concluded that it was satisfied if there was a statement 
by a father, in writing, signed in the presence of a com- 
petent witness, acknowledging paternity. In the opinion 
it was said: “The evidence fully justifies the finding of 
the district court that Winslow did, in writing, in the pres- 
ence of a competent witness, acknowledge himself to be 
the father of Mrs. Warriner. He thereby legitimated her 
as his daughter, and she is entitled to inherit his estate.” 

There cannot be said to be any ambiguity in the statute 
or the instrument here involved. The terms of both are 
clear and specific. The applicable rule as to statutes in 
such circumstances is that where a law is plain and cer- 
tain in its terms, and free from ambiguity, a reading suf- 
fices, and no interpretation is needed or proper. See, 
State ex rel. School Dist. v. Moore, 45 Neb. 12, 63 N. W. 
130; Shamp v. Landy Clark Co., 134 Neb. 73, 277 N. W. 
802; Cross v. Theobald, 135 Neb. 199, 280 N. W. 841: City 
of Grand Island v. Willis, 142 Neb. 686, 7 N. W. 2d 457; 
State ex rel. Smith v. Nebraska Liquor Control Commis- 
sion, 152 Neb. 676, 42 N. W. 2d 297; Ledwith v. Bankers 
Life Ins. Co., 156 Neb. 107, 54 N. W. 2d 409; City of 
Wayne v. Adams, 156 Neb. 297, 56 N. W. 2d 117. 

As to written documents the rule appears to be that 
when construing a writing it is the duty of the court 
ordinarily to give to the words used their ordinary and 
popularly accepted meaning in the absence of explanation 
or qualification. This is the rule with reference to instru- 
ments constituting a contract. See O’Shea v. Smith, 142 
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Neb. 231, 5 N. W. 2d 348. It is also the rule to be applied 
in the interpretation of wills. See Brandeis v. Brandeis, 
150 Neb. 222, 34 N. W. 2d 159. No reason is apparent 
as to why any other rule should apply to a writing such 
as is involved here. 

The conclusion in this connection therefore is that to 
the extent that Lind v. Burke, supra, and Moore v. Flack, 
supra, hold that a writing in order to satisfy the require- 
ments of section 30-109, R. R. S. 1943, must be in and 
of itself sufficient, unaided by extrinsic evidence, to es- 
tablish paternity, they are overruled. 

It is concluded that, as was declared in Lind v. Burke, 
supra, a writing to satisfy the requirements of the statute 
should be one in which the paternity is directly, un- 
equivocally, and unquestionably acknowledged. 

Exhibit 15 in this case appears to meet the test of the 
statute and the decisions. The inescapable purport of the 
exhibit is: Dependent upon me for support are two sons, 
Their names are David Lee and Michael Dennis Hagler. 
Their ages are respectively 2 years and 1 year. The ex- 
hibit was signed in the presence of a competent witness, 

It is difficult to perceive how paternity could be ac- 
knowledged more directly. It is difficult to see wherein 
equivocation may be attributed to the acknowledgment. 
It is likewise difficult to see how the acknowledgment 
may be regarded as questionable. We conclude that ex- 
hibit 15 did satisfy the requirements of the statute. 

It may well be said that this decision on the facts is 
not consistent with similar facts involved in Lind v. 
Burke, supra, but that ought not to deter a proper de- 
cision in this case. 

It may also be said that it conflicts with certain state- 
ments contained in the case of In re Estate of Oakley, 
supra. In the opinion in that case it was stated that 
insurance applications signed in the presence of a wit- 
ness were insufficient as acknowledgment of paternity 
under the statute. 

In view of the clear proof of illegitimacy and paternity 
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here and the conclusion as to the quality of exhibit 15 
it must be said that assignments of error 2 and 3 are 
without merit. 

The fourth assignment of error challenges the suffi- 
ciency of the evidence to sustain the amount of dam- 
age awarded as to the first cause of action. The sub- 
stantial contention is that the verdict is excessive and 
exorbitant and that this is apparent on the face of the 
record, and accordingly it should be vacated and set 
aside. 

The rule to be applied in the determination upon this 
assignment is the following: ‘A verdict may be set 
aside as excessive by the trial court or on appeal only 
when it is so clearly exorbitant as to indicate that it 
was the result of passion, prejudice, mistake, or some 
means not apparent in the record, or it is clear that the 
jury disregarded the evidence or rules of law.” Plumb 
v. Burnham, 151 Neb, 129, 36 N. W. 2d 612. See, also, 
Banta v. McChesney, 127 Neb. 764, 257 N. W. 68; Rem- 
menga v. Selk, 152 Neb. 625, 42 N. W. 2d 186; Dunn v. 
Safeway Cabs, Inc., 156 Neb. 554, 57 N. W. 2d 75. 

From an examination of the evidence in the light of 
this rule it becomes clear that this assignment must be 
sustained and a new trial granted on the first cause of 
action. Neither the special findings of the jury as to 
the probable contributions of Marvin Lee Hagler to 
Michael Dennis Hagler and David Lee Hagler nor the 
judgment entered thereon find support in the evidence. 

As already pointed out the jury by its verdict found 
that Marvin Lee Hagler, had he lived, would have con- 
tributed an average annual amount for the two children 
of $2,301 for 17 years and $1,136 for one for an additional 
2 years. 

Hagler was first employed by Bekins about December 
27, 1952. He continued in that employment until the 
time of his death. The information as to his employ- 
ment theretofore is meager. There is none as to his 
earning capacity except for a period of 1 year when he 
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was engaged in farming. He appears to have closed 
out the operation at which time he had $900. For the 
period he worked for Bekins he received $4,867.52 mile- 
age earnings. This was paid on the basis of 18.8 cents a 
mile while on the road and $12 a day for any full 24-hour 
layover period. In addition he received $521.54 as hour- 
ly pay for loading and unloading. According to studies 
made by Bekins about two-thirds of the mileage paid 
was used up by Hagler in expense of operation. This was 
a burden he was required to bear. 

On the basis of this evidence Hagler had received a 
total net income for the period from about December 
27, 1952, to June 11, 1953, of approximately $2,150. There 
is no evidence justifying a reasonable inference that 
he would in the future succeed to a substantially higher 
rate of compensation. 

As to the actual contributions Ruby Hagler, the mother 
of the two children and the person in charge of the 
household, testified that Hagler’s contribution to the 
support of the household was about $250 a month. This 
was for four people when Hagler was away and five 
when he was at home. She further testified that his con- 
tribution for the two boys was about $50 each. 

It was in the light of this evidence that the jury re- 
turned its verdict. 

It is reasonably inferable that after the verdict was 
returned the court computed the total for the period or 
periods involved and then ascertained its present value 
in conformity with a formula stipulated and agreed to 
by the parties as disclosed by the bill of exceptions, and 
rendered judgment in that amount. 

It appears obvious that a verdict and judgment based 
on a theory that Hagler probably would have contributed 
any such amounts as indicated finds no support in the 
evidence. It clearly appears that the evidence and ap- 
propriate rules of law were disregarded. 

By the fifth assignment of error it is urged that it 
was improper to require the jury to separately find 
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specially the damage, if any, sustained by Michael Den- 
nis Hagler and David Lee Hagler. 

The theory is not that a special finding should not have 
been made, nor is it the theory that damage separately 
for the two was not proper to be considered by the 
jury, but only that there should not have been a sepa- 
rated finding in the verdict. The cases cited in support 
of the contention are In re Estate of Lucht, 139 Neb. 
139, 296 N. W. 749, and Tate v. Barry, 144 Neb. 517, 13 
N. W. 2d 879. 

The argument in support of the theory as we inter- 
pret it is that in a case such as this, prosecuted pursuant 
to authority of section 30-810, R. R. S. 1943, the ultimate 
distribution of a judgment recovered is made by the 
county court, therefore it is improper to require a jury 
in the district court to specifically find the amount of 
damage to individuals. 

Neither the cases cited nor the statute supports the 
contention. It is true that the distribution in cases such 
as this is made through the county court but it is a func- 
tion of the district court to ascertain the amount to be 
distributed. In the statutory provision (section 30-810, 
R. R. S. 1943) the following appears: “The verdict or 
judgment should be for the amount of damages which the 
persons in whose behalf the action is brought have sus- 
tained. The avails thereof shall be paid to and dis- 
tributed among the widow or widower and next of kin in 
the proportion that the pecuniary loss suffered by each 
bears to the total pecuniary loss suffered by all such 
persons.” 

It is a contradiction to the specific terms of the statute 
to say that the verdict should be for the amount of dam- 
ages which the persons in whose behalf the action is 
brought have sustained and at the same time to say 
that the jury may not ascertain specifically under proper 
instructions the amounts of damage to particular 
persons. 
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We conclude therefore that the fifth assignment of 
error is without merit. 

By the sixth and last assignment of error the defend- 
ant urges that a judgment notwithstanding the verdict 
should have been rendered in its favor. 

In the light of what has been said herein it is clear 
that our conclusion is that as to the first cause of action 
defendant is not entitled to a judgment in its favor not- 
withstanding the verdict but is entitled to a new trial. 

As to the second and third causes of action the only 
observable basis for a contention that the defendant is 
entitled to a judgment notwithstanding the verdict is 
the contention that the verdict of the jury finding that 
Conner was employed by the defendant and was at the 
time in the’ pursuit of his master’s business was not 
sustained by the evidence. This contention has been 
decided herein adversely to the defendant. The assign- 
ment is therefore without merit. 

The decision arrived at is that the judgment on the 
first cause of action should be and it is reversed and the 
cause of action remanded for a new trial. The judg- 
ment on the second and third causes of action should 
be and it is affirmed. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 

Simmons, C. J., dissenting. 

The youngsters involved in this litigation are in no 
wise responsible for the fact that they were born out 
of wedlock. Their problem is not new. 

As the law has developed, that relates to their situation 
here, they have no actionable rights save as given by 
statute. 

If this court had legislative powers I would not hesi- 
tate to vote for legislation granting children, born as 
these were, the rights which the majority opinion ac- 
cords, but we do not have that legislative power. 

The rule of construction which the court follows here 
is expressed in as broad and general language as is the 
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statute. In its application it also requires construction. 

This is not a case of first impression here. 

Beginning with Lind v. Burke, 56 Neb. 785, 77 N. W. 
444, we stated the rule. In that case and in subsequent 
decisions we set out the guideposts, factually, that must 
appear to invoke the benefits of the statute. That rule 
and its application was followed in Moore v. Flack, 77 
Neb. 52, 108 N. W. 143, wherein we recited that it was 
a “rule of strict construction of writings of this nature.” 
It was followed again in Van Hove v. Van Hove, 94 Neb. 
575, 143 N. W. 815. See Van Hove v. Van Hove, 96 Neb. 
484, 148 N. W. 152, for additional facts. Those decisions 
have not heretofore been overruled. 

The acknowledgment shown in Thomas v. Estate of 
Thomas, 64 Neb. 581, 90 N. W. 630, clearly meets the 
test of the statute and the rule as theretofore applied. 

In re Estate of Winslow, 115 Neb. 553, 213 N. W. 819, 
may be said to be at variance with our other decided 
cases. The majority point out correctly that this case 
was decided “without citation of earlier cases.” The 
earlier cases were cited to the court and were ignored. 
They were not overruled. The court then allowed the 
“earlier cases” to stand unmentioned. The Winslow deci- 
sion is one of those rare ones where hard facts were al- 
lowed to control over the established construction of 
the statute. 

Lind v. Burke, supra, was decided in 1898. 

We have held: “An interpretation given to a statutory 
or constitutional provision by the court of last resort 
becomes a standard to be applied in all cases, and is 
binding upon all departments of government, including 
the Legislature.” Board of Educational Lands & Funds 
v. Gillett, 158 Neb. 558, 64 N. W. 2d 105. 

In Patterson v. Kerr, 127 Neb. 73, 254 N. W. 704, we 
cited with approval this rule: “The doctrine of stare 
decisis applies with full force to decisions construing 
statutes, especially where they have been long ac- 
quiesced in.” 
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This statute as construed and applied has been ac- 
quiesced in by the Legislature these many years. 

The construction, by application which we have placed 
on the statute, should not be disturbed except by legisla- 
tive action. 

Messmorg, J., dissenting. 

I respectfully dissent from that at of the majority 
opinion which interprets section 30-109, R. R. S. 1943, 
specifically the part thereof as follows: “Every child 
born out of wedlock shall be considered as an heir of 
the person who shall, in writing, signed in the presence 
of a competent witness, have acknowledged himself to 
be the father of such child, * * *.” 

The burden devolves upon the plaintiff to establish 
that (1) the children were born out of wedlock, (2) that 
Marvin L. Hagler is their father, and (3) that the father 
recognized them as his children in accordance with the 
statute. In re Estate of Oakley, 149 Neb. 556, 31 N. W. 
2d 557. 

The first and second of these elements of proof have 
been established. Thus, the third element of proof is 
directly involved in this case. 

In Peetz v. Masek Auto Supply Co., 160 Neb. 410, 70 
N. W. 2d 482, exhibit No. 15 was received in evidence. 
It is an application by Marvin L. Hagler for employment 
by Bekins Van and Storage Company. The following 
- is the pertinent part thereof: ‘Names, ages, relationship 
and address of any persons dependent on you for support 
or to whose support you are contributing.” He wrote: 
“Ruby Hagler - Wife age 26. 2 Sons. David Lee & 
Michel Dennis Hagler. age 2-1 yr.” The instrument was 
signed “Lee Hagler” in the presence of Bekins’ personnel 
officer. 

Ruby Hagler was not the wife of Lee Hagler. David 
Lee and Michael Dennis Hagler were born out of wed- 
lock. 

Under the authority of Lind v. Burke, 56 Neb. 785, 77 
N. W. 444, and also Moore v. Flack, 77 Neb. 52, 108 N. 
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W. 143, we determined that all Hagler signed was an 
application for employment setting forth whom he 
deemed to be his dependents, and that exhibit No. 15 
was insufficient under section 30-109, R. R. S. 1943, to 
prove that the alleged father legitimated the two chil- 
dren, the subject of this action, for the reason that ex- 
hibit No. 15 was not an express, unequivocal, and un- 
questionable acknowledgment of the paternity of the 
illegitimate children that would make proper compli- 
ance with the statute. 

In the majority opinion this court said: “A principle 
declared applicable in reference to an acknowledgment 
of the father of a child born out of wedlock is that it 
must be one in which the paternity is directly, un- 
equivocally, and unquestionably acknowledged.” Lind 
v. Burke, supra; Moore v. Flack, supra. The court 
went on to say: “In Lind v. Burke, supra, it was said: 
‘* * * the writing must be in and of itself sufficient, un- 
aided by extrinsic evidence, to establish the paternity.’ 
This statement was approved in Moore v. Flack, supra.” 
The court concluded: ‘* * * that to the extent that Lind 
v. Burke, supra, and Moore v. Flack, supra, hold that a 
writing in order to satisfy the requirements of section 
30-109, R. R. S. 1943, must be in and of itself sufficient, 
unaided by extrinsic evidence, to establish paternity, 
they are overruled.” 

It is apparent that primarily to arrive at this conclusion 
the majority opinion relies on the case of In re Estate 
of Winslow, 115 Neb. 553, 213 N. W. 819. 

Let it be said here that we are dealing with the law 
as previously determined by this court in interpreting 
section 30-109, R. R. S. 1943. It cannot be doubted that 
the principles announced in the cases of Lind v. Burke, 
supra, and Moore v. Flack, supra, have been the law in 
this jurisdiction since December 8, 1898, until now. 

I deem it advisable to analyze In re Estate of Winslow, 
supra. This was an action to determine whether the 
estate of John Woolman Winslow, deceased, who died 
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intestate, never having been married, should descend to 
his collateral kindred or to Ida Belle Warriner, who 
claimed to be an illegitimate daughter of Winslow, and 
that she had been legitimated by his action so as to be 
entitled to inherit. Section 1228, Comp. St. 1922, was 
involved. Insofar as necessary here, it provided as 
follows: ‘Every illegitimate child shall be considered 
as an heir of the person who shall, in writing, signed in 
the presence of a competent witness, have acknowledged 
himself to be the father of such child, and shall in all 
cases be considered as an heir of his mother, and shall 
inherit his or her estate in whole or in part as the case 
may be, in the same manner as if he had been born in 
lawful wedlock.” The evidence established that Winslow 
became nearly blind and could not see to write. He 
procured a Mrs. Peebles to write three letters for him 
to Mrs. Warriner, dictated by him and written in his 
presence. They were addressed to Ida Belle Warriner, 
and therein the salutation was “Dear daughter,” or 
“Dear daughter and children,’ and the letters ended, 
“Your loving father, J. W. Winslow.” These letters, 
written by himself, and also the ones written by Mrs. 
Peebles at his dictation, contain an unequivocal acknowl- 
edgment that he was the father of Mrs. Warriner. 
There was the written acknowledgment. The only ques- 
tion was whether these letters were signed in the pres- 
ence of a competent witness, This evidence was not as 
clear as could be desired. The record shows that one 
William Winslow, a cousin of the deceased and one of his 
collateral kindred, who would be entitled to inherit 
unless Mrs. Warriner was properly adjudged to be his 
sole heir, for a number of years lived in the home of 
the decedent. He testified, apparently with some re- 
luctance, that several of the letters in question were 
in the handwriting of John W. Winslow; that Win- 
slow wrote them; that the witness read a number 
of the letters after they were written; and that 
they were handed to him by Winslow for him 


606 NEBRASKA REPORTS [Vor. 161 
Peetz v. Masek Auto Supply Co. 


to read. The court said: “Taking his evidence as 
a whole, we think a fair inference is that the letters 
were written and signed by Winslow in his presence. 
If such be the fact, then there is a compliance with the 
statute which would legitimate Mrs. Warriner and en- 
title her to inherit.” Mrs. Peebles testified that she was 
present, and took the dictation of Mr. Winslow, and 
after she did so, read the letters to him, including the 
address, the salutation, and the signature above which 
were the words: “Your loving father.” A sister of Mrs. 
Peebles was also present when one of these letters was 
written. She heard it read, including the salutation and 
the signature, and knew that it was read to Mr. Winslow. 
The letter, as a whole, was written at his instance and 
request. After it had been written and read to him it 
was sealed in an envelope and Winslow, himself, took 
the letter and deposited it in a United States mail box. 
The court said: “The statute requires the acknowl- 
edgment to be signed in the presence of a competent 
witness, but that does not necessarily mean that the 
actual writing of the signature shall be made by the 
father. If one is disabled by reason of crippled hands 
or defective eye-sight so that he cannot write, no one 
would contend that it would be impossible for him to 
comply with the statutory provision. He may direct an- 
other to write his name, and when he does so the signa- 
ture is as much his own as though he had held the pen 
which wrote his name. ‘Where a person’s name is signed 
for him, at his direction and in his presence, by an- 
other, the signature becomes his own.’ 36 Cyc. 451. (The 
only authority cited in this case.) Winslow requested 
Mrs. Peebles to write the letter for him. He intended, 
as evidenced by his act in depositing the letter in the 
mail box, that it should be sent to Mrs. Warriner. In- 
ferentially and in effect, Winslow requested Mrs. Peebles 
to write his name. Moreover, he ratified and adopted 
her writing as his signature, and did so intentionally. The 
signature was appended in his presence and, as to one of 


Vou. 161] JANUARY TERM, 1956 607 
Peetz v. Masek Auto Supply Co. 


the letters, in the presence of both Mrs. Peebles and 
her sister.” He thereby legitimated Mrs. Warriner as 
his daughter and she was entitled to inherit his estate. 

The opinion does not set out the circumstances of the 
letters written nor the circumstances of those written 
by Mrs. Peebles. They are, however, set out in the orig- 
inal brief of the appellant on appeal to this court and 
in the motion for rehearing. I will not state the circum- 
stances of these letters except to say that acknowledg- 
ment, if there be such, must be found in the salutation 
and conclusion. Nowhere in the body of the letters is 
there even an allusion to the subject of paternity, to 
say nothing of a direct, unequivocal, and unquestionable 
acknowledgment thereof. One letter written by the de- 
ceased began “Dear daughter” and concluded “Your 
loving father’; another in his handwriting began ‘‘Dear 
daughter” and concluded “from your uncle”; a third be- 
gan “Dear daughter” and concluded “your loving grand- 
dad”; and the fourth with the salutation ‘““Dear Daughter” 
and signed simply “J. W. W.” I believe it is apparent that 
had the opinion contained the proper factual situation 
this court would not have held that it was sufficient com- 
pliance with the statute. 

In the motion for rehearing in In re Estate of Winslow, 
supra, counsel made a most urgent request of this court 
to base its opinion on an interpretation of the statute 
or, in the alternative, to show wherein Lind v. Burke, 
supra, and Moore v. Flack, supra, were inapplicable, or 
at least to distinguish such cases from the case at bar, 
or overrule the same. This request was ignored. Ob- 
viously In re Estate of Winslow, supra, constitutes no au- 
thority for an interpretation of what is now section 30- 
109, R. R. S. 1943, and has no applicability to any case 
involving such section of the statutes. 

In Lind v. Burke, supra, released December 8, 1898, 
what is now section 30-109, R. R. S. 1943, was involved. 
Incidentally, this section of the statute was enacted by 
the Legislature in 1860, Laws 1860, page 64, the only 
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change being made therein now appears with reference 
to children born out of wedlock. This was an action to 
recover an alleged interest in the estate of August Lind, 
deceased. The appellee pleaded that he was the illegiti- 
mate child of August Lind, born in Sweden prior to the 
time the latter during his life came to America; and 
that appellee had been rendered capable of heirship by 
an acknowledgment in writing, in the presence of a com- 
petent witness, by August Lind of his relationship of 
father of the appellee. From a decree favorable to ap- 
pellee’s contention an appeal was taken. The appellee 
contended that any writing that is an acknowledgment of 
the fact of paternity in the presence of any competent 
person is sufficient to meet the requirements of the law. 
The court said: “We are satisfied that a writing, to 
fulfill the requirement of the law * * * must be * * * 
one in which the paternity is directly, unequivocally, and 
unquestionably acknowledged.” It appeared from the 
evidence that the appellee was born in Sweden, where 
August Lind lived. The latter came to the United States 
and became a resident of Hamilton County, and sub- 
sequently the owner of land and considerable personal 
property. August Lind thought the appellee should come 
to the United States, and purchased necessary tickets 
from Mr. McEndree of Lone Tree, now Central City, and 
forwarded the same to his relatives in Sweden. In com- 
pliance with the written directions which accompanied 
the tickets, his relatives in Sweden started the boy on 
his journey to the United States. He arrived safely, 
was met by August Lind, and lived with him for a time 
apparently as one of the family. McEndree’s deposition 
was taken, and it is in substance as follows: That when 
August Lind bought the steamship ticket for the trans- 
portation of the appellee, he required McEndree to write 
a letter or statement to be carried by the boy during his 
trip and shown to people along the route. This letter 
was written in English and stated from and to where 
the boy was traveling, and requested that the boy be 
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assisted in selecting his vessel and railroad trains. This 
letter was written by McEndree, and attached to it was 
the signature of August Lind, put there at August Lind’s 
request. As he remembered the letter it was as follows: 
“To Whom May Make Inquiries of the Bearer, Charles 
Lind, My Dear Son, who Holds a Steamship Ticket from 
Sweden to Lone Tree, Nebraska: This Boy is traveling 
alone under the management of the Cunard Steamship 
Co., and whose folks reside in Lone Tree, Nebraska. 
Who will kindly assist the boy in seeing that he gets 
the right vessel named on his ticket and railroad train 
through to Lone Tree, Neb., will confer a great favor 
on his father, the undersigned, August Lind.” At the 
same time a letter was written in Swedish by August 
Lind to his relatives, which is not relevant. 

The court said, in analyzing the above evidence: “It 
will be noticed that in the latter letter there is nothing 
which contains a reference to the boy in the character of 
a child, or even a relative of the writer. * * * The first one 
quoted contains a reference to the boy as a ‘son’ of the 
writer. This expression may be used to mean a male 
child, issue or offspring, but also may be applied to a 
distant male descendant, or any young male person may 
be so designated, as a pupil, a ward, an adopted male 
child or dependent. (Webster’s International Diction- 
ary; Century Dictionary.) In it also appears the words 
‘his father.’ The term ‘father’ may mean the male par- 
ent; a male who has begotten a child. It may also mean 
the adopted father, or a male ancestor more remote 
than a parent. (Webster’s International Dictionary; 
Century Dictionary.) It must not be forgotten in this 
examination that it is not because the person can be 
shown to be the offspring, or is in fact the illegitimate 
child, that it may assert heirship, but because it has 
been in writing acknowledged; and hence the writing 
must be in and of itself sufficient, unaided by extrinsic . 
evidence, to establish the paternity. With the many 
concurrent significations which belong to the words used 
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and modified as they were, even if they are now as they 
stood in the original writings, * * * the writings cannot 
be adjudged sufficient to fulfill the statutory 
requirement.” 

In Thomas v. Estate of Thomas, 64 Neb. 581, 90 N. 
W. 630, the dispute related to the construction of section 
31, chapter 23, Comp. St. 1901, now section 30-109, R. R. 
S. 1943. The facts are not too important, except to say 
that under the same the writing was sufficient to comply 
with the statutes. It was decided that it was imma- 
terial whether or not the writing was made with intent 
to constitute heirship by the rule of strict construction 
of writings of this nature when made as announced in 
Lind v. Burke, supra. The rule of strict construction 
was not changed or modified. 

Lind v. Burke, supra, was followed in Moore v. Flack, 
supra, filed June 20, 1906. The facts, in substance, were 
as follows: Robert Moore, a former resident of Kentucky, 
died in Kearney County, Nebraska, August 18, 1889, 
seized of a quarter section of land situated in that county. 
J. W. Gilman was the administrator of his estate which 
was closed in January 1891. During the progress of the 
administration the right of heirship to the estate was 
contested between John F. Moore, who claimed to be 
a half brother of the deceased, and Daisy D. Moore, who 
claimed to be the daughter and sole heir of the deceased, 
the latter represented by a guardian ad litem who was 
her attorney in the action. The county court found in 
favor of the half brother and against the minor Daisy 
D. Moore. Thereafter the lands in controversy passed 
by mesne conveyance from John F. Moore to the defend- 
ant Henry J. Flack who purchased them on July 12, 
1892, and cultivated and occupied the lands as his own. 
In January 1903, Daisy D. Moore filed a petition in the 
district court alleging ownership of the lands in dispute 
as a daughter and sole heir of Robert Moore, deceased, 
and asked that the former decree of the county court 
that declared John F. Moore the sole heir at law of 


Vou. 161] JANUARY TERM, 1956 611 
Peetz v. Masek Auto Supply Co. 


Robert Moore, deceased, be set aside because it was pro- 
cured by fraud and perjury, and also that the convey- 
ances from John F. Moore to Flack be canceled and held 
for naught and the title to the lands in controversy be 
quieted in her. Thomas Moore, an alleged child of 
Robert Moore, deceased, intervened in the suit, and filed 
a petition in which he alleged he was the illegitimate 
child of the deceased; that he had been recognized in 
writing as such by the deceased in the presence of a 
competent witness; and that because of such recognition 
he was entitled to the inheritance as the sole heir of 
Robert Moore, deceased. He further alleged that he was 
an infant in Kentucky at the time of the proceeding in 
the probate court of Kearney County, and had no notice 
of any kind of proceeding in the county court. He fur- 
ther alleged that John F. Moore, to whom the inheritance 
had been awarded in the county court, was a bastard 
and not a legitimate half brother of Robert Moore, de- 
ceased. Flack, the defendant, answered these petitions, 
alleging his ownership of the lands by mesne convey- 
ances from John F. Moore, and pleaded the proceeding 
in the county court as a bar to the claims of both plain- 
tiff and intervener. There was judgment for the defend- 
ant, petitions of the plaintiff and intervener were dis- 
missed, and separate appeals brought to this court by 
the plaintiff and the intervener. The intervener’s evi- 
dence was to the effect that the deceased had been ad- 
judged the father of the intervener in a bastardy proceed- 
ing instituted against him in the county court of Rowan 
County, Kentucky. It was the recollection of the presid- 
ing judge that the deceased had admitted in court that he 
was the father of the child. There was no evidence that 
such admission was made, if at all, in writing. A deposi- 
tion was introduced by the intervener of a witness who 
testified that he resided for many years in Rowan Coun- 
ty, Kentucky, and had known Robert Moore since 1870; 
that he last saw him at Farmers, Rowan County, Ken- 
tucky, shortly before he went to Nebraska, and had a 
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conversation with Robert Moore about Omie Oney’s 
bastard child in Farmers, Rowan County, Kentucky, and 
Robert Moore said he wanted to get the child away from 
her, as it was his child; that he had had the child adopted 
by her consent, and wanted the witness to assist him 
in getting the child away; and that he wrote Omie Oney 
a note which this witness gave to her. The note said: 
“I am going to leave. I have to leave you. I bid old 
Kentucky good bye for a while. I don’t just know when 
I will be back. Take good care of our boy, and call him 
Thomas Moore, and I will give him a good start some 
day.” This witness read the note to Omie Oney. The 
witness further stated that he saw Robert Moore with 
Thomas Moore (intervener) after Omie Oney moved 
onto witness’ place. Robert Moore would come over 
and stay 2 days at a time with the child, staying at 
the witness’ house at night. On cross-examination the 
witness said this letter was written and signed in his 
presence. Omie Oney testified that she could neither 
read nor write, but that she remembered the contents of 
the note, just as stated by the witness. She put the 
note away in a paper box with other papers and it was 
lost. She was unable to find it. The court said: “It 
is clear that the evidence with reference to the bastardy 
proceeding is wholly insufficient to show an acknowl- 
edgment within the provisions of section 31, supra. So 
the only question is as to the sufficiency of the testimony 
of Gearhart (the witness who gave the deposition) and 
Omie Oney to establish an acknowledgment, in writing, 
by the deceased of the paternity of the intervener.”’ The 
question was, was the writing a sufficient recognition to 
create an heirship within the meaning of the statute? 
The material portion of this note as testified to was: 
“Take good care of our boy, and call him Thomas Moore, 
and I will give him a good start some day.” The court 
said: “In Lind v. Burke, 56 Neb. 785, the sufficiency of 
an acknowledgment of paternity under this section of 
the statute was examined into, and, while the question 
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as to whether the instrument must have been acknowl- 
edged with the intent to create a right of heirship was 
not determined, yet it was there said: ‘We are satisfied 
that a writing, to fulfil the requirement of the law * * * 
must be at least one in which the paternity is directly, 
unequivocally, and unquestionably acknowledged.’ It 
is further said in the opinion: ‘It must not be forgotten 
in this examination that it is not because the person can 
be shown to be the offspring, or is in fact the illegitimate 
child, that it may assert heirship, but because it has 
been in writing acknowledged; and hence the writing 
must be in and of itself sufficient, unaided by extrinsic 
evidence, to establish the paternity.” (Emphasis sup- 
plied.) The writing was then held to be insufficient 
under the statute. The court said: “The reference to 
intervener as ‘our boy’ in the note is not a clear and 
unequivocal acknowledgment of the paternity of the 
boy. Nor is the request that the child be named Thomas 
Moore equivalent to an acknowledgment that Robert 
Moore was the natural father of the child. Nor is the 
promise that ‘I will give him a good start some day’ in- 
consistent with any other theory than that the writer 
of the note was the father of the child. In the later case 
of Thomas v. Estate of Thomas, 64 Neb. 581, it was de- 
cided that it was immaterial whether or not the writing 
was made with the intent to constitute an heirship, but 
the rule of strict construction of writings of this nature, 
when made, as announced in Lind v. Burke, supra, was 
not modified.” (Emphasis supplied.) 

In Van Hove v. Van Hove, 94 Neb. 575, 143 N. W. 815, 
the plaintiff was the illegitimate son of Maria Leonia 
Audenaert, a citizen of Belgium, who intermarried with 
August Van Hove jn Belgium in 1887. The plaintiff was 
7 years of age at that time. The contention was that 
the plaintiff was an heir of August Van Hove under sec- 
tion 4931, Ann. St. 1911, now section 30-109, R. R. S. 
1943. The record of the marriage in Belgium recited 
that: “The above named husband and wife agreed tak- 
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ing as their lawful children and to recognize them as 
such: Engene Audenaert, born at Sinay, the 9th of 
March, 1880.” The record appears to have been signed 
by August Van Hove, and it is contended that this satis- 
fied the statute. The court said: “Under the laws of 
Belgium, which are shown in the record, it does not ap- 
pear easier to establish heirship in such cases than under 
our statutes.” The record was held to be clearly insuf- 
ficient to meet the requirements of the statute, citing 
Lind v. Burke, supra, and Moore v. Flack, supra. In 
other words, the rule announced in such cases was ad- 
hered to. 

The interpretation placed by this court on what is now 
section 30-109, R. R. S. 1943, has stood for a period of 
nearly 60 years without modification. No case has 
overruled such interpretation or endeavored to distin- 
guish Lind v. Burke, insofar as the rule announced with 
reference to said statute is concerned. The Legislature 
has not seen fit to interfere with the statute as originally 
enacted, except in the minor detail above mentioned. 
The majority opinion now overrules Lind v. Burke, 
supra, and Moore v. Flack, supra, as stated therein, and 
now places an entirely different and very liberal inter- 
pretation and, in fact, adds to the statute certain ele- 
ments not contemplated by the Legislature. 

I make the further observation that in determining 
heirship or the right to inherit, strict interpretation of 
the statutes governing the same should be adhered to. 
The interpretation now placed on section 30-109, R. R. 
S. 1943, leads to no other result than to invite and per- 
mit questionable litigation. I conclude the majority 
opinion is wrong in its interpretation of section 30-109, 
R. R. S. 1943. 
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1. Appeal and Error. An appeal to the district court from action 
of the county board of equalization is heard as in equity, and 
upon appeal therefrom to this court, it is tried de novo. 

2. Taxation. Individual discrepancies and inequalities in the valua- 
tion of real property for tax purposes must be corrected and 
equalized by the county board of equalization. The duties of 
the State Board of Equalization and Assessment are unrelated 
thereto and have no direct relationship to the duties of the 
county board of equalization. However, the final orders of 
each must be given effect. 

A real estate classification and reappraisal committee 
appointed under the provisions of section 77-1301, R. R. S. 
1943, does not put a binding value upon any property. It 
merely makes recommendations to the county assessor and 
furnishes evidence for the use of the county board of equaliza- 
tion. Its duties in no manner disturb the requirements as to 
uniformity of taxation. 
Approximation both as to value and uniformity is all 
that can be accomplished, because absolute mathematical equal- 
ity in the valuation of properties for tax purposes is unattain- 
able. Therefore, substantial compliance with the requirements 
of equalization and uniformity in taxation laid down by the 
federal and state constitutions is all that is required, and such 
provisions are satisfied when designed and manifest departures 
from the rule are avoided. 


co 
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The sale price of property may be taken into consider- 
ation in determining the actual value thereof for tax purposes, 
together with all other elements pertaining to such issue. 
However, sale price standing alone is not conclusive of the 
actual value of property for tax purposes and other matters 
relevant to the actual value thereof must be considered in 
connection with the sale price to determine actual value. The 
true test in all cases is to arrive at actual value, meaning value 
in the market in the ordinary course of trade. 

The burden of proof is upon the taxpayer to estab- 
lish his contention that the value of his property has been 
arbitrarily or unlawfully fixed by the county board of equali- 
zation at an amount greater than its actual value, or that its 
value has not been fairly and properly equalized when con- 
sidered in connection with the assessment of all other property, 
so that this disparity and lack of uniformity result in a dis- 
criminatory, unjust, and unfair assessment. 

The burden imposed on the complaining taxpayer is 
not met merely by showing a difference of opinion between 
his witnesses and the county assessor or county board of equali- 
zation with regard to value unless it is established by clear and 
convincing evidence that the valuation placed upon his property 
when compared with valuations placed on other similar property 
is grossly excessive and is the result of a systematic exercise of 
intentional will or failure of plain legal duty, and not mere 
errors of judgment. 

Generally, the valuation of property for tax purposes 
by the proper assessing officers should not be overthrown by the 
testimony of one or more interested witnesses that the values 
fixed by such officers were excessive or discriminatory when 
compared with values placed thereon by such witnesses. Other- 
wise, no assessment could ever be sustained. 

Mere errors of judgment by tax officials will not sup- 
port a claim of discrimination. There must be something 
which in effect amounts to an intentional violation of the essen- 
tial principles of practical uniformity. The good faith of such 
officers and the validity of their actions are ordinarily presumed, 
and when assailed, the burden of proof is upon the complain- 
ing party. 

Courts: Taxation. Courts should not usurp the functions of 
tribunals created by law for ascertaining the actual value of 
property for tax purposes or constitute themselves a taxing 
board or board of equalization. 


APPEAL from the district court for Keith County: 


Isaac J. NIstEy, Jupce. Reversed and dismissed. 
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Heard before Srtmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGuH, JJ. 


CHAPPELL, J. 


In 1953 the Keith County board of equalization, here- 
inafter called the county board, placed a valuation for 
tax purposes upon five separate described properties in 
Ogallala respectively owned in fee simple by George 
E. LeDioyt, Robert K. Scott, Waldo A. Nichols, Carl P. 
Nichols, David A. Welsh, and their respective spouses. 
All of the latter parties will be hereinafter called plain- 
tiffs, or separately designated by name of the husbands. 
Each and all of plaintiffs’ properties were recently con- 
structed, modernly improved, commodious residence, 
properties, favorably located, and respectively occupied 
by plaintiffs. Four of such homes were of brick veneer 
construction, and one was of brick veneer and stone con- 
struction. Thereafter each plaintiff filed a complaint, 
identical in form and character, with the county board. 
Each complaint alleged in substance that: (1) The sepa- 
rate valuations for tax purposes placed upon their de- 
scribed properties by the county assessor and the county 
board were arbitrarily made without foundation in fact 
to establish actual values, and that such properties were 
each overvalued for tax purposes in excess of their actual 
values; and (2) there existed a gross inequality between 
the values placed upon their respective properties and 
the values placed on other classes of real property as- 
sessed in the county, which resulted in a discrimination 
and an inequitable, unfair tax burden being cast upon 
plaintiffs, contrary to Article VIII, section 1, Constitution 
of Nebraska, and the Fourteenth Amendment to the 
Constitution of the United States. 

After a hearing, the county board rendered an order 
denying each and all of plaintiffs’ complaints. There- 
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from, each and all plaintiffs separately appealed to the 
district court. There they each filed petitions on ap- 
peal which were identical in form and character. The 
county of Keith, the county board of equalization and its 
members, including the county assessor, were named as 
defendants. Collectively they will be called defendants. 

Plaintiffs’ petitions each alleged in substance that their 
respective properties had been arbitrarily overvalued 
in excess of their actual value by defendants for tax pur- 
poses. Each then alleged that a gross inequity existed 
between the values placed by defendants upon their re- 
spective brick veneer or brick veneer and stone con- 
structed properties and the values placed by defendants 
upon comparable wood or frame constructed properties 
within the county, which resulted in an inequitable and 
unfair tax burden being cast upon each and all plaintiffs, 
contrary to the constitutional provisions aforesaid. Plain- 
tiffs prayed that a just value should be placed on their 
properties for tax purposes in accord with their actual 
value, and for equitable relief. 

In each of such cases, defendants filed an answer, 
identical in form and character, denying generally, and 
alleging in substance that in the valuation of each of 
plaintiffs’ properties for tax purposes, they acted in good 
faith with proper motives and in conformity with laws 
then applicable, and did value same for such purposes 
proportionately and uniformly with values placed upon 
all other tangible property and franchises in the county; 
that plaintiffs’ properties were not assessed for tax pur- 
poses at a higher proportion of their actual value than the 
values for tax purposes placed upon all other tangible 
property and franchises; and that for 1953 plaintiffs’ 
properties were not assessed at their actual values but 
were each assessed at much less, although they were 
assessed by valuation proportionately and uniformly 
with all other tangible property and franchises whereby 
plaintiffs were in no manner prejudiced or harmed by 
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the action of defendants. They prayed for a denial of 
any relief to plaintiffs, and for dismissal. 

By stipulation, all five cases were consolidated for 
trial in the district court where they were so tried on the 
merits. However, separate judgments identical in form 
and character were rendered in each case. Each judg- 
ment found and adjudged that during 1953 properties of 
frame construction comparable with the brick veneer 
or brick veneer and stone properties belonging to plain- 
tiffs were valued for tax purposes at 50 or 60 percent of 
their actual value, while plaintiffs’ properties were each 
valued for tax purposes at approximately all of their 
actual value; that for 1953 and preceding years, the 
actual value of comparable frame or brick veneer and 
stone properties in the county was approximately the 
same; that the system of appraisal used by the county 
for tax purposes had resulted in a discrimination against 
plaintiffs and their properties; thus, a proper equalization 
of tax assessments against plaintiffs’ properties required 
a 30 percent reduction of the valuation thereof as fixed 
by defendants. In accord therewith, such valuations 
were ordered reduced 30 percent, and defendants were 
ordered and directed to comply therewith. 

Defendants’ motions for new trial filed in each case 
were overruled, and they separately appealed each case 
to this court, where they were separately docketed. How- 
ever, by stipulation of the parties, only one bill of ex- 
ceptions and one set of briefs were filed, and the five 
appealed cases were consolidated for argument to and 
disposition by this court. Therefore, this single opinion 
will decide each and all five appeals. 

Defendants in their brief assigned in substance: (1) 
That the trial court erred in its judgment rendered in 
each case by interfering with the values placed upon 
each of plaintiffs’ properties for tax purposes during 1953 
and by reducing such values 30 percent or any other 
amount, and in substituting its judgment for that of 
defendants in tax matters; (2) that each and all of said 
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judgments were not sustained by the evidence but were 
contrary thereto and contrary to law, and will result 
in unlawful tax discrimination in favor of plaintiffs and 
against all other owners of tangible property and fran- 
chises in Ogallala and Keith County, thereby allowing 
plaintiffs to escape their fair share and burden of taxa- 
tion and causing all other owners to bear a greater bur- 
den than their fair share; (3) that the trial court erred 
in finding and adjudging that the system of appraisal for 
tax purposes used by defendants resulted in any dis- 
crimination against plaintiffs and their properties; and 
(4) that the trial court erred in failing and refusing to 
uphold the tax assessment values for 1953 placed on 
plaintiffs’ properties by defendants. We sustain the 
assignments. 

At the outset it should be noted that the final order of 
the State Board of Equalization and Assessment, herein- 
after called the state board, directing that the values 
placed by the county board on all city and town prop- 
erties in Keith County during 1953 should be raised 
139 percent is not a controlling element. The issues in- 
volved herein are the valuations placed on plaintiffs’ 
properties by the county board for tax purposes in 1953. 
In Homan v. Board of Equalization, 141 Neb. 400, 3 N. 
W. 2d 650, we held that: “Individual discrepancies and 
inequalities must be corrected and equalized by the 
county board of equalization. The duties of the state 
board of equalization are unrelated thereto and have 
no direct relationship to the duties of a county board of 
equalization.” We also affirmed that: “The final or- 
ders of each must be given effect.” 

In that respect, section 77-1510, R. R. S. 1943, provides 
that appeals may be taken from any action of the county 
board of equalization to the district court, and section 
77-510, R. R. S. 1943, provides for an appeal to this court 
from any final decision of the state board. The 1953 
order of the state board, not having been appealed from, 
was final. In that regard, during 1951 and 1952 plain- 
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tiffs raised no objection whatever to values placed upon 
their properties for tax purposes by defendants. They 
made no objection thereto until after the final order of 
the state board had been made in 1953. The county 
board was required to give effect to such final order and 
it did so by increasing the value of all city and town 
properties in the county 139 percent for 1953. 

Preliminary to a discussion of the evidence, we call 
attention to well-established laws and rules which are 
applicable and controlling. 

In Weller v. Valley County, 141 Neb. 69, 2 N. W. 2d 
606, we concluded that an appeal to the district court 
from action of a county board of equalization is heard 
as in equity, and upon appeal therefrom to this court, 
it is tried de novo. 

Article VIII, section 1, Constitution of Nebraska, pro- 
vides in part: ‘The necessary revenue of the state and 
its governmental subdivisions shall be raised by taxa- 
tion in such manner as the Legislature may direct. 
Taxes shall be levied by valuation uniformly and pro- 
portionately upon all tangible property and franchises, 
* * *| Taxes uniform as to class may be levied by 
valuation upon all other property.” 

In Gamboni v. County of Otoe, 159 Neb. 417, 67 N. 
W. 2d 489, quoting with approval from State ex rel. 
Morton v. Back, 72 Neb. 402, 100 N. W. 952, 69 L. R. A. 
447, this court said: “ ‘In all schemes of taxation there 
are generally recognized elements of inequality and the 
probability of erroneous valuations in the assessment 
of property by whatever mode the assessment may be 
made. The evil is usually remedied by the exercise of 
the authority of a board created for that purpose, where- 
by the assessment of different properties is brought to 
a common standard of value.’ 

“We then went on to say therein: ‘The inequalities 
in values thus returned, if any there be, is a proper 
subject for consideration by a body or tribunal author- 
ized to discharge the functions of a board of equaliza- 
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tion.’ * * * ‘ “Whatever directions the law may give 
to the assessor in valuing the property in the first in- 
stance, and whatever result these directions may pro- 
duce in the assessment of franchises or other property 
of the taxpayer, the work of the board of equalization 
is to equalize the valuations made, so that every one, 
as nearly as that may be attained, shall stand upon an 
equal footing, and pay an equal proportion of the tax 
laid, according to the real value of his property. * * * 
In this way, equality is attained and every interest 
protected.” * * *” 

In State ex rel. Bee Building Co. v. Savage, 65 Neb. 
714, 91 N. W. 716, this court said: “The paramount 
object of the constitution, and the laws relative to tax- 
ation, as we conceive the rule to be, is to raise all 
needful revenues by valuation of the taxable property 
so that each owner of property taxed will contribute 
his or its just proportion of the public revenues. The 
object of the law of uniformity is accomplished if all 
property within the taxing jurisdiction is assessed at 
a uniform standard of value, as compared with its actual 
market value, even though there be great disparity be- 
tween value as assessed for taxes and the value as 
fixed in the open markets by barter, exchange, or by 
buying and selling, and other commercial transactions 
in which values and prices enter as important factors.” 

As stated in 51 Am. Jur., Taxation, § 152, p. 202, 
citing many authorities: “It is frequently recognized 
by the courts that absolute or perfect equality and 
uniformity in taxation are impossible. Such a con- 
ception has been variously characterized as ‘utopian,’ 
‘an unattainable good,’ ‘a baseless dream,’ and ‘a dream 
unrealized.’ It has consequently been declared that the 
tax or revenue system which most nearly approaches 
perfect equality is the best, and that the most that can 
be expected is an approximation to this desirable end. 
Accordingly, substantial compliance with the require- 
ments of equality and uniformity in taxation laid down 
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by the Federal and state Constitutions is all that is re- 
quired, and such provisions are satisfied when designed 
and manifest departures from the rule are avoided.” 

In that regard, we said in Chicago, R. I. & P. Ry. Co. v. 
State, 112 Neb. 727, 200 N. W. 996: “The burden of proof 
is upon the company to establish its contention that the 
value of its property has been fixed by the board at an 
amount greater than its actual value, or that its assessed 
value has not been fairly and properly equalized when 
considered in connection with the assessment of all other 
property, so that this disparity and lack of uniformity 
result in an unjust and unfair assessment, * * * Approxi- 
mation both as to value and uniformity is all that can be 
reached.” 

In Daniels v. Board of Review, 243 Iowa 405, 52 N. W. 
2d 1, it is said: “A final word should be said as to the 
taxpayers’ burden in these cases. On the claim of assess- 
ment in excess of actual valuation something more than 
a difference of opinion must be shown. Justice Bliss in 
the recent case of Clark v. Lucas County Board of Re- 
view, supra, at page 97 of 242 Iowa, had this to say of the 
taxpayer’s burden on appeal from an assessment: 

“The burden on the complaining taxpayer is not 
met merely by showing a difference of opinion between 
his witnesses and the assessor, unless it is manifest that 
the assessment is grossly excessive and is a result of the 
exercise of the will and not of the judgment.’ (Citing 
cases. ) 

“On the claim of inequality of assessment the tax- 
payer’s burden is not met by testimony that his prop- 
erty is assessed at a higher proportion to its actual value 
than some other property. The claim of inequality re- 
quires proof of assessments of similar property. And 
again this testimony must rise higher than a mere dif- 
ference of opinion between the witnesses as to values. 
In short it must be such as to show the assessor and board 
did not do their duty. Judge Powers summed it all up 
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in Butler v. City of Des Moines, 219 Iowa 956, at page 
961, 258 N. W. 755, at page 758, as follows: 

“‘The problem of determining relative values in a 
situation of this kind is one of the most difficult with 
which the courts have to contend. There is no such thing 
as absolute equality in the assessment of property for 
taxing purposes. What might seem to one qualified 
person to be the proper difference in valuation between 
two pieces of property might to another person, equally 
qualified, seem to be inequitable and unjust. It is the 
judgment of the assessor which the statute requires in 
making these assessments. So long as his action is not 
arbitrary or capricious or so wholly out of line with the 
actual values as to give rise to the inference that for 
some reason he has not properly discharged his duty, 
the assessments made by him and confirmed by the local 
board of review should not be disturbed by the court.’ ” 

Also, in Alfred J. Sweet, Inc. v. City of Auburn, 134 Me. 
28, 180 A. 803, 104 A. L. R. 784, it is said: ‘Mathematical 
precision is impossible in dealing with taxable values. 
Uniformity can only be approximated. The court is not a 
board of review to correct errors. It is solely where there 
is evident a systematic purpose on the part of a taxing 
board to cast a disproportionate share of the public bur- 
den on one taxpayer, or one class of taxpayers, that 
the court will intervene. In Shawmut Manufacturing Co. 
v. Town of Benton, 123 Me., 121, 130, 122 A., 49, 53, this 
principle has been definitely enunciated in the following 
language, quoting with approval the words of Chief 
Justice Taft in Sioux City Bridge v. Dakota County, 
supra: ‘The proving of a mere error of human judgment, 
as has been indicated, will not support a claim of over- 
rating; “there must be something more—something 
which in effect amounts to an intentional violation of the 
essential principle of practical uniformity.”’” 

In Sioux City Bridge Co. v. Dakota County, 260 U. S. 
441, 43 S. Ct. 190, 67 L. Ed. 340, 28 A. L. R. 979, quoting 
with approval from Sunday Lake Iron Co. v. Township 


VoL. 161] JANUARY TERM, 1956 625 
LeDioyt v. County of Keith 


of Wakefield, 247 U. S. 350, 38 S. Ct. 495, 62 L. Ed. 1154, 
and citing numerous other authorities, it is said: “ ‘The 
purpose of the equal protection clause of the Fourteenth 
Amendment is to secure every person within the State’s 
jurisdiction against intentional and arbitrary discrim- 
ination, whether occasioned by express terms of a stat- 
ute or by its improper execution through duly constituted 
agents. And it must be regarded as settled that inten- 
tional systematic undervaluation by state officials of 
other taxable property in the same class contravenes the 
constitutional right of one taxed upon the full value 
of his property. Raymond v. Chicago Union Traction 
Co., 207 U. S. 20, 35, 37.” Also, in reversing the judg- 
ment of this court therein for failure to permit the bridge 
company to obtain a remedy of percentage reduction 
if there actually was a discrimination, the court said: 
“It is therefore just that upon reversal we should re- 
mand the case for a further hearing upon the issue of 
discrimination, inviting attention to the well-established 
rule in the decisions of this Court, cited above, that 
mere errors of judgment do not support a claim of dis- 
crimination, but that there must be something more— 
something which in effect amounts to an intentional vio- 
lation of the essential principle of practical uniformity.” 

Further, in Sunday Lake Iron Co. v. Township of 
Wakefield, supra, the court, citing many authorities, 
said: “The good faith of such officers and the validity of 
their actions are presumed; when assailed, the burden 
of proof is upon the complaining party.” 

Section 77-201, R. S. Supp., 1953, requires that all 
property in the state which is not expressly exempt shall 
be subject to taxation and shall be valued at its actual 
value but assessed at 50 percent of such actual value. In 
that regard, section 77-112, R. R. S. 1943, provides: 
“ ‘Actual value’ shall mean value in the market in the 
ordinary course of trade.” 

Insofar as important here, section 77-1301, R. R. S. 
1943, provided in part: “Tn all counties having a popula- 
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tion of not more than two hundred thousand population 
the county board of each county may, at its discretion, 
employ not more than three residents of the county to be 
known as a real estate classification and reappraisal 
committee. The committee may employ such assistants 
for classifying and reappraising as it deems necessary 
with the approval of the county board. Such commit- 
tee shall examine and classify all land and town lots of 
the county. * * * Such lands shall be classified into as 
many classes or divisions as such committee believes is 
necessary. The committee shall then as directed by the 
county board reappraise all land and town lots of the 
county including the improvements thereon, The county 
assessor or county clerk where he is ex officio county as- 
sessor shall take into consideration the recommendation 
of the classification and reappraisement committee and 
shall value and assess the land, town lots and improve- 
ments thereon in accordance with the general rules and 
regulations to be provided by the Tax Commissioner. 
* * * The duties of the real estate classification and re- 
appraisal committee shall terminate when its detailed 
classification and reappraisal report is accepted by the 
county board of equalization. After the first general 
classification of lands and town lots by such committee, 
the authority shall be vested in the county board of 
equalization to make reclassifications or additional classi- 
fications from year to year. When the real estate classi- 
fication and reappraisal committee has completed the 
classification and reappraisal, it shall file the tabulation 
compiled by it with the county clerk for the use of the 
county board of equalization. The classification and re- 
appraisal committee and its assistants shall have the same 
authority to examine the property to be classified and 
reappraised as that of the county assessor.” 

Midwest Popcorn Co. v. Johnson, 152 Neb. 867, 43 N. 
W. 2d 174, involved the constitutionality of section 77- 
1301, R. R. S. 1948, and other related sections not di- 
rectly involved here. With regard thereto, this court 
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said: “There is no merit to this argument. The tax 
appraisal committee or board does not put a binding 
value on any property. The committee or board merely 
makes recommendations to the assessor and furnishes 
evidence for the use of the board of equalization. The 
valuation of property and the assessment of taxes is now, 
as it was prior to the passage of the act before us, the 
function of the assessor and the board of equalization. 
No changes have been made as to their duties and the 
requirements of uniformity. The duties of the tax ap- 
praisal committee or board in no manner disturb the re- 
quirements as to the uniformity of taxation. It remains 
as before. Consequently, Article VIII, section 1, is not 
violated.” 

Section 77-1311, R. S. Supp., 1953, provides in part 
that: “The county assessor, in addition to the other 
duties provided by law, shall * * * annually revise the 
real estate assessment for the correction of errors * * *. 
He shall have general supervision over and direction of 
the assessment of all property in his county. The county 
assessor shall obey all rules and regulations made under 
this chapter and the instructions sent out by the State 
Board of Equalization and Assessment.” 

Section 77-1501, R. R. S. 1943, now section 77-1501, 
R. S. Supp., 1953, created the county board of equaliza- 
tion, and section 77-1502, R. S. Supp., 1953, provides: 
“The county board of equalization shall hold a session 
of not less than three and not more than forty days, for 
the purpose contemplated in sections 77-1502 to 17- 
1507, commencing on the third Monday of May each 
year. It shall be authorized and empowered to meet at 
any time upon the call of the chairman or any three 
members of the board for the purpose of equalizing as- 
sessments of any omitted or undervalued property. The 
board shall maintain a written record of all proceedings 
and actions taken, which shall be available for inspection 
in the office of the county assessor.” See, also, Ewert 
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Implement Co. v. Board of Equalization, 160 Neb. 445, 
70 N. W. 2d 397. 

In Novak v. Board of Equalization, 145 Neb. 664, 17 
N. W. 2d 882, this court said: ‘Plaintiffs rely on the 
purchase price as constituting the actual value and cite 
authority from foreign jurisdictions and texts, to the 
effect that purchase price constitutes the fair market 
value of property. It is true that the purchase price 
of property may be taken into consideration in deter- 
mining the actual value thereof for assessment purposes, 
together with all other relevant elements pertaining to 
such issue; however, standing alone, it is not conclu- 
sive of the actual value of property for assessment pur- 
poses, and many other matters relevant to the actual 
value of property appear in the record and must be con- 
sidered in connection with the purchase price to deter- 
mine the actual value.” 

Also, in Sioux City Bridge Co. v. Dakota County, 110 
Neb. 597, 194 N. W. 729, this court said: “The consider- 
ation named in certain deeds was taken as indicative 
of the value of the real estate. The assessed value of 
the same property was then taken, and from a large 
number of such comparisons a percentage was worked 
out which indicated to the mind of the witness that the 
real estate in the county was assessed at 55.70 per cent. 
of its value. The witness admitted that in making his 
calculations he did not take into consideration all of the 
deeds, but only those which in his judgment presented 
a reasonable proportion between the consideration named 
and the assessed value. While this method, no doubt, 
is entitled to probative force, it is manifest that it is not 
conclusive and is subject to many imperfections. It is 
a matter of common knowledge that many sales are 
based on trades in which the consideration is inflated. 
The true test in all cases is to arrive at the fair value 
of the property.” 

As applicable here, Gamboni v. County of Otoe, supra, 
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held: “The valuation of property made by the proper 
assessing officer is presumed to be correct. 

“The presumption is that, when an officer or assessing 
body values property for assessment purposes, he acts 
fairly and impartially in fixing such valuation. 

“The presumption obtains that a board of equaliza- 
tion has faithfully performed its official duties, and that 
in making an assessment it acted upon sufficient com- 
petent evidence to justify its action.” 

Also, in Ahern v. Board of Equalization, 160 Neb. 709, 
71 N. W. 2d 307, this court reaffirmed that: “The pre- 
sumption that a board of equalization in making an as- 
sessment acted upon sufficient competent evidence to 
justify its action disappears when there is competent 
evidence on appeal to the contrary, and from that point 
on the reasonableness of the valuation fixed by the 
board becomes one of fact based upon evidence, unaided 
by presumption, with the burden of showing such value 
to be unreasonable resting upon the party complaining.” 

In Novak v. Board of Equalization, supra, quoting with 
approval from First National Bank of Blue Hill v. Web- 
ster County, 77 Neb. 815, 113 N. W. 190, this court said: 
“ “The assessment of property for the purpose of taxation 
as ultimately fixed by the board of equalization is final, 
except upon appeal to the district court, and should not 
be disturbed on such appeal unless it appears from clear 
and convincing proof that it is erroneous.’ ”’ 

In Woods v. Lincoln Gas & Electric Light Co., 74 Neb. 
026, 104 N. W. 931, this court said: “At the outset of the 
discussion we deem it advisable to say that this court 
will not usurp the functions of the tribunals created by 
law for ascertaining the fair cash value of property for 
taxation, and will not constitute itself a taxing board or 
board of equalization.” Such case also affirmed generally 
that the values of property made by the proper assessing 
officials are presumed to be correct and the burden of 
proof is on those attacking the same to show that it 
should be assessed at a different rate. 
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As a general rule the valuation of property for tax 
purposes by the proper assessing officers should not be 
overthrown by the testimony of one or more interested 
witnesses that the values fixed by such officers were 
excessive or discriminatory when compared with values 
placed thereon by such witnesses. Otherwise, no assess- 
ment could ever be sustained. 

In State ex rel. Bee Building Co. v. Savage, supra, 
quoting with approval from Maish v. Arizona, 164 U. S. 
599, 17 S. Ct. 193, 41 L. Ed. 567, this court said: ‘“‘* * * 
it would be strange, indeed, if an assessment could be 
set aside because a single witness is found whose testi- 
mony is that the valuation was excessive. No assessment, 
could be sustained if it depended upon the fact that all 
parties thought the valuation placed by the assessing 
board was correct. Something more than an error of 
judgment must be shown, something indicating fraud or 
misconduct. * * * It is unnecessary to determine whether 
this board erred in its judgment as to the value of this 
property, whether it would not have been better to have 
made further examination and taken testimony as to the 
cost of construction, present condition, etc. Matters of 
that kind are left largely to the discretion and judgment 
of the assessing and equalizing board, and if it has acted 
in good faith its judgment can not be overthrown. Pitts- 
burg, C., C. & St. L. R. Co. v. Backus, 154 U.S. 421, 435.’ ” 

A comparable situation appeared in Minneapolis 
Dredging Co. v. Reikat, 141 Neb. 470, 3 N. W. 2d 889, 
wherein we said: “Testimony of this nature did not 
necessarily disprove the valuation fixed by the county 
board of equalization nor conclude the district court on 
that issue.” 

In Reynolds v. Crudgington (Tex. Civ. App.), 266 S. 
W. 2d 430, citing numerous authorities and quoting with 
approval from Hinkson v. Lorenzo Independent School 
Dist. (Tex. Civ. App.), 109 S. W. 2d 1008, it is said: “ ‘The 
general rule is that an attack of the character here made 
by appellant upon assessment valuations made by a board 
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of equalization cannot be justified in the absence of alle- 
gations and proof of fraud, or something equivalent 
thereto, such as lack of jurisdiction, an obvious viola- 
tion of the law, or the adoption of a principle or method 
of establishing valuations or making assessments that 
is fundamentally wrong and which results in a substan- 
tial injury to the complainant. Mere differences of opin- 
ion, honestly entertained, though erroneous, will not 
warrant the interference of the courts.’ ” 

In the light of the foregoing applicable and controlling 
rules we have examined the voluminous record which 
contains many exhibits, including photographs of all 
plaintiffs’ properties and others involved. We can only 
summarize pertinent parts thereof. In doing so, we find 
no competent evidence which could sustain the conclu- 
sion of the trial court that properties of frame construc- 
tion, comparable with plaintiffs’ brick veneer or brick 
veneer and stone properties, were valued by defendants 
during 1953 at 50 or 60 percent of their actual value while 
plaintiffs’ properties were valued at approximately all 
of their actual value. As a matter of fact, all of such 
properties were valued at an almost equivalent average 
small percent of their actual value. The values were so 
low that the state board’s final order raised all values 
upon all city and town properties in the county by 139 
percent above that fixed by defendants. 

The record discloses that in 1950, pursuant to section 
77-1301, R. R. S. 1943, defendants employed three resi- 
dents of the county as a real estate classification and re- 
appraisal committee to examine, classify, and appraise 
all rural lands and city and town lots in Keith County. 
The county assessor, who had been such since January 
1948, was a member thereof. Another member was a 
property owner concededly “held very highly” in the 
county. The other member was a farmer and a prop- 
erty owner in the county of Keith and city of Ogallala. 
Such committee concededly inspected inside and out- 
side all but a very few of the properties in Ogallala and 
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other cities and towns in the county. In doing so, they 
measured and examined the lots and the kind and type 
of improvements, including houses, garages, and other 
buildings thereon. They took into consideration the 
size, age, location, type of building, type of construction, 
i. e., whether brick, stone, frame, concrete, stucco, or 
combinations thereof, the type of foundation and joists, 
roof and electric system, the size and type of basement 
construction, the kind and quality of heating, plumbing, 
bathrooms, floors, interior and exterior finish, number 
of stories and rooms, and the number and type of fire- 
places, if any. They separately valued each lot or lots 
and the improvements thereon. In arriving at the valu- 
ation of each property, their primary purpose clearly 
was to honestly and fairly equalize valuations so that 
each property would bear its proportionate share of 
taxation rather than to determine the actual value of 
each separate property. 

In the light of the foregoing elements and others 
sometimes applicable to particular properties as shown 
by added remarks and other evidence, the committee 
made a separate dated written work sheet or report 
upon each piece of property, which contained a designa- 
tion and diagnosis of each and all such considered ele- 
ments aforesaid, together with a sketch or plat describ- 
ing the lots and buildings thereon and correctly reflect- 
ing the dimensions and classifications thereof. Many 
such work sheets, including those relating to plaintiffs’ 
properties, appear in the record. As shown thereon and 
otherwise, such committee appropriately classified all 
property and improvements as class A, B, C, or D, de- 
pendent upon all the aforesaid elements considered by 
them which appear in each separate work sheet. Gen- 
erally, class A would mean brick or stone improvements 
valued within a radius of from $6 to $4 a square foot. 
Class B would generally be frame improvements valued 
within a radius of from $4 to $2.70 a square foot. Class 
C would generally be frame improvements valued within 
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a radius of $2.70 to $1.70 a square foot; and class D 
would generally be small improvements or those al- 
most worthless, valued within a radius of $1 or less a 
square foot. 

Some such classifications overlapped on particular 
properties or parts thereof, or in other cases, upon classi- 
fication and reappraisal, credit would be given because 
of certain elements or the lack thereof. For example, 
after the Carl P. Nichols’ property had been designated 
as class A at $5 a square foot, credit for an $800 de- 
duction was given for the type of floor and pine window 
and door trims which were not quite as good as in some 
other class A properties. 

The committee reports and compilations were re- 
turned, filed, and approved as required by law, and 
thereafter the county assessor, upon the basis thereof 
and other considerations, generally fixed the valuations 
of all properties for tax purposes in 1951 at 48.5 per- 
cent of the appraisal committee’s valuations. 

Therefore, as shown by the committee’s reports and 
other evidence, the LeDioyt brick veneer property was 
classified by the committee as class A at $5 a square foot 
and was appraised at $9,020, but the assessor fixed its 
valuation at only $4,475 for tax purposes in 1951. In 
the same manner, the Scott property was classified as 
class A at $5 a square foot and was appraised at $13,294, 
but the county assessor fixed its valuation at only 
$6,550 for tax purposes in 1951. The Waldo A. Nichols 
property was classified as class A at $5 a square foot 
and appraised at $15,206, but the county assessor fixed 
its valuation at only $7,575 for tax purposes in 1951. 
The Carl P. Nichols’ property was classified as class A 
at $5 a square foot and appraised at $15,161, but the 
county assessor fixed its valuation at only $7,455 for 
tax purposes in 1951. The Welsh property was classi- 
fied as class A at $6 a square foot and appraised at 
$16,332, but the county assessor fixed its valuation at 
only $8,035 for tax purposes in 1951. 
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With few exceptions unimportant here, such 1951 
valuations for tax purposes were carried through 1952 
until 1953, when the state board, doubtless having in 
mind Laflin v. State Board of Equalization & Assess- 
ment, 156 Neb. 427, 56 N. W. 2d 469, insisted upon a 
reappraisal of all real property for tax purposes in Keith 
and certain other counties in the state. The county 
assessor as a witness for plaintiffs testified that he then 
fixed the “actual value” of all such properties. Ad- 
mittedly in so doing he valued the LeDioyt property at 
$25,630, but the county board reduced that valuation to 
$8,950, which the judgment of the trial court rendered 
herein reduced to $6,265. He valued the Scott prop- 
erty at $37,610, but the county board reduced it to 
$13,100, which such judgment reduced to $9,170. He 
valued the Waldo A. Nichols property at $43,860, but 
the county board reduced it to $15,150, which such 
judgment reduced to $10,605. He valued the Carl P. 
Nichols property at $42,740, but the county board re- 
duced it to $14,910, which such judgment reduced to 
$10,437. He valued the Welsh property at $46,100, but 
the county board reduced it to $16,070, which such 
judgment reduced to $11,249. 

It will be noted that in each instance the county 
board in 1953 simply doubled the 1951 valuations, so 
that in 1953 plaintiffs herein, as well as all other tax- 
payers, would pay taxes on only 50 percent thereof. 
They would thus pay taxes based on the same assessed 
valuation as they did in 1951 and 1952. In such a situ- 
ation the state board, by its 1953 order, increased all 
city and town property valuations in Keith County 139 
percent above those fixed by the county board, and for 
the first time these plaintiffs then complained about 
valuations and discrimination by the county board when 
it originally fixed their valuations for 1953. 

Plaintiffs were all prominent businessmen. They all 
lived in their own homes in Ogallala. Their homes were 
the properties directly involved. Each home was re- 
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cently constructed of brick veneer or brick veneer and 
stone. They were all located on pavement in more fa- 
vorable sections of the city. Each home was commo- 
dious, generally modern, and expensively finished in 
every material respect. Plaintiff George E. LeDioyt 
who was engaged in the real estate, insurance, and loan 
service business, was the only witness, except the county 
assessor, who testified for plaintiffs with regard to the 
actual value of the properties belonging to plaintiffs. 
All other plaintiffs testified, but ventured no opinion 
whatever with regard to the actual value of their own 
or any other taxpayer’s property. In doing so, George 
E. LeDioyt frankly admitted that the valuations of each 
and all of plaintiffs’ properties placed thereon by the 
county board in 1953 were way below their actual value. 
Plaintiff George E. LeDioyt admitted that the actual 
value of the LeDioyt property was $23,000. He ad- 
mitted that it cost $22,423.60, not including landscaping. 
One qualified witness estimated that its reconstruction 
would cost $17,783 without the lot, carpets, or shrubs; 
another estimated $20,752.33; and another estimated 
$22,500. 

George E. LeDioyt testified that the actual value of 
the Scott property was $33,000. Plaintiff Robert K. 
Scott admitted that it cost $37,136.89 not including car- 
pets. One qualified witness estimated that its recon- 
struction would cost $35,361.15, giving no consideration 
to fancy finish; another estimated $40,357 without lot, 
carpets, or shrubs; and another estimated $48,140 in- 
cluding the lot. 

George E. LeDioyt testified that the actual value of 
the Waldo A. Nichols property was $35,000. Plaintiff 
Waldo A. Nichols admitted that it cost $39,555.95. One 
qualified witness estimated that its reconstruction would 
cost $33,997, giving no consideration to fancy finish; 
another estimated $42,093 without lot, carpet, or shrubs; 
and another estimated $49,250 including the lot. 

George E. LeDioyt testified that the actual value of 
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the Carl P. Nichols property was $32,000. Plaintiff Carl 
P. Nichols admitted that it cost him $30,835.94, and he 
himself performed a substantial part of the labor. One 
qualified witness estimated that its reconstruction would 
cost $48,750 including the lot; and another estimated 
$55,244 without lot or carpets. 

George E. LeDioyt testified that the actual value of 
the Welsh property was $40,000. Plaintiff David A. 
Welsh admitted that it cost $38,650.90. One qualified 
witness gave his estimate that its reconstruction would 
cost $58,616 without lot or carpets; another estimated 
$51,600 including the lot. 

None of the plaintiffs who testified about the cost 
of their respective properties could produce complete 
competent records to support their conclusions. The 
qualified witnesses aforesaid had inspected each of 
plaintiffs’ properties inside and out. They generally 
classified plaintiffs’ properties as grade A or AA, and 
estimated that the first-class, well-constructed, grade A 
LeDioyt property would cost $12 a square foot; that the 
more excellently constructed grade AA Scott property 
would cost $20 a square foot; that the better grade AA 
Waldo A. Nichols property would cost $16 a square foot; 
that the better grade AA Carl P. Nichols property would 
cost $16 a square foot; and that the best grade AA 
Welsh property would cost $22 a square foot. Con- 
cededly, the construction of such brick veneer or brick 
veneer and stone properties would cost from 5 to 15 
percent more with less upkeep than frame properties, 
and loan companies would loan about 10 percent more 
on such properties than on frame properties. How- 
ever, a witness for plaintiffs testified that identical 
frame and brick properties in Ogallala would then sell 
at about the same price. 

We conclude that the values placed upon plaintiffs’ 
properties by the county board in 1953 were in fact but 
little if any more than one-third of their actual values, 
whether measured by the actual values placed thereon 
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by plaintiffs’ witness George E. LeDioyt or their witness 
the county assessor or by other witnesses who testified 
with relation to the construction or reconstruction cost. 
The trial judge’s judgment herein reduced such values 
to little if any more than one-fourth of their actual values. 
The related question remaining then is whether or not 
plaintiffs and their brick veneer or brick veneer and 
stone properties were arbitrarily and intentionally dis- 
criminated against by the county taxing officials, be- 
cause, as claimed by plaintiffs, the tax values placed upon 
their properties were higher than those placed upon 
certain other allegedly comparable frame properties, and 
they were thus required to bear an unequal proportion of 
tax burdens. We conclude that they were not. 
Plaintiffs, in attempting to establish that they and 
their brick properties were so discriminated against, 
also offered evidence with reference to 10 other alleged 
comparable brick veneer properties in Ogallala. Photo- 
graphs of all such properties appear in the record. 
George E. LeDioyt, who was a greatly interested wit- 
ness and as the only witness for plaintiffs with reference 
thereto, gave his own opinion with regard to the actual 
value of each such properties on March 10, 1953, and 
compared that value with each valuation placed there- 
on by the county board in 1953. Thereby, as was done 
with relation to plaintiffs’ properties, he attempted to 
theoretically establish that a high percentage of value for 
tax purposes had been placed upon brick veneer prop- 
erties when compared with the witnesses’ own opinion 
of their value. George E. LeDioyt’s valuation of two 
such properties was predicated upon sales thereof in 
1951. One such valuation was predicated upon a sale 
in 1952, and one was predicated upon a sale in 1953. In 
that regard, LeDioyt conceded that sale prices did not 
always fix actual value, and one sale made in 1951 upon 
which he relied graphically illustrated that fact. Le- 
Dioyt admitted also that he had not examined all the 
county records, but knew that many properties, includ- 
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ing frame buildings in Ogallala and Keith County, were 
assessed at actual value, or for approximately 100 per- 
cent or more of their sale value in 1953. 

Likewise, George E. LeDioyt gave his opinion with 
regard to the actual value of some 17 frame properties 
out of approximately 1,000 in Ogallala which he claimed 
were comparable with plaintiffs, in order to theoretic- 
ally arrive at a percentage of assessed value when com- 
pared with his own opinion of value. Based upon Le- 
Dioyt’s opinion with regard to actual values thereof 
when compared with the respective values placed there- 
on by the county board for tax purposes, he attempted 
to establish that the percentage relationship was lower 
than that arrived at by use of the same process with 
regard to brick veneer or brick veneer and stone prop- 
erties. In other words, he apparently fixed the actual 
value of brick veneer or brick veneer and stone prop- 
erties low enough so that the percentage relationship 
would be high, and fixed the value of frame properties 
high enough so that the resulting percentage would be 
lower. Some of his values of frame properties were 
based on sale prices for the years 1945, 1946, 1948, 1951, 
and 1953. Only four of such sales were in 1953, the 
year involved. The unreliability of such comparisons are 
illustrated by the value placed by LeDioyt upon the so- 
called Saathoff property located across the street from 
his own property. His valuation placed thereon was 
$35,000, which was $12,000 greater than that placed by 
him upon the LeDioyt property, $2,000 greater than that 
placed by him upon the Scott property, and $3,000 greater 
than that placed by him upon the Carl P. Nichols prop- 
erty. His valuation placed upon the Saathoff property 
was identical with that placed by him upon the Waldo 
A. Nichols property, and only $5,000 less than that placed 
on the Welsh property. Photographs of all 17 properties 
aforesaid, together with photographs of plaintiffs’ prop- 
erties, appear in the record. An examination and com- 
parison of such photographs, together with other evi- 
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dence in the record, clearly refutes the accuracy and 
credibility of George E. LeDioyt’s valuations and 
computed percentages. Further in that regard, George 
E. LeDioyt had not been inside some of the frame 
improvements on such properties for years or for a con- 
siderable length of time, and when he had been inside 
them it was not for the purpose of establishing values 
thereon, and he was not generally familiar with their 
manner or type of construction, equipment, or interior 
finish. 

On the other hand, the county assessor testified as a 
witness for defendants that he made an examination of 
the county deed records of all sales of real estate, in- 
cluding brick veneer, stucco, metal, and frame construc- 
ted properties in Ogallala during 1953. He compiled a 
description of each such properties and improvements 
thereon if any together with the consideration paid there- 
for. Therein he then noted the actual values placed 
thereon for tax purposes by defendants and compared 
such values with the sale prices in order to arrive at their 
percentage relationship. Also, in like manner the asses- 
sor compiled a list of all deed record sales of rural prop- 
erty in the county in 1953. Further, a like compilation 
was made by him with reference to all 1953 sales of 
property in other towns in the county. We conclude that 
such compilations and other competent evidence appear- 
ing in this record support defendants’ contention that 
they did not intentionally overvalue plaintiffs’ prop- 
erties or discriminate against plaintiffs or their prop- 
erties as claimed by them. 

There is no competent evidence which could sustain a 
conclusion that any of the defendant tax officials of 
Keith County acted in bad faith or were animated by any 
improper, fraudulent, or corrupt intentional violation 
of law or duty or the essential principles of practical uni- 
formity. They may in some instances have made mere 
errors of judgment, but that alone will not support a 
claim of discrimination. On the other hand, we recog- 
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nize factually and legally that good faith approxima- 
tion by defendants both as to value and uniformity in 
assessing real property for tax purposes is all that is 
constitutionally required. 

We conclude that plaintiffs failed to establish, in the 
manner required, that their properties were overvalued 
for tax purposes, or that plaintiffs or their properties 
were discriminated against in violation of their consti- 
tutional rights. 

Therefore, we conclude that each and all of the re- 
spective judgments rendered by the trial court should 
be and hereby are reversed, and each and all such five 
actions should be and hereby are dismissed. All costs in 
the district court and this court are taxed to plaintiffs. 

REVERSED AND DISMISSED. 


Cook Livestock Company, INC., A CORPORATION, APPELLEE, 


v. REUBEN REISIG, APPELLANT. 
74 N. W. 2d 370 


Filed January 20, 1956. No. 33852. 


1. Trial. A motion for directed verdict or its equivalent must be 
treated as an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party against whom 
the motion is directed, and such party is entitled to have every 
controverted fact resolved in his favor and have the benefit 
of every inference that can reasonably be deduced from the 
evidence. 

In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is literally 
no evidence, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed. 

8. Fraud: Pleading. To maintain an action for damages for false 
representation the pleader must allege and must prove what 
representation was made; that it was false and so known to be 
by the party alleged to have made the representation or else 
was made without knowledge as a positive statement of known 
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fact; that the pleader believed the representation to be true; 
and that he relied on and acted upon it and was thereby injured. 

4. Fraud. False representations, in order to found an action in 
the nature of deceit, must not consist merely of promises to be 
performed in the future, and generally not merely of expres- 
sions of opinion by a vendor as to the quality of his goods. 
They must be representations of known existing facts. 

Fraud must relate to a present or preexisting fact, and 
cannot ordinarily be predicated on representations or state- 
ments which involve mere matters of futurity or things to be 
done or performed in the future. 

6. Sales. Evidence examined and held insufficient to prove an 
express warranty within the contemplation of section 69-412, 
R. R. S. 1948, or an implied warranty within the contemplation 
of subsections (1) and (6) of section 69-415, R. R. S. 1943. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Robert L. Gilbert, for appellant. 
Mothersead, Wright & Simmons, for appellee. 


Heard before Carter, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


MEssMmore, J. 

This is an action at law brought by the Cook Live- 
stock Company, plaintiff, in the district court for Scotts 
Bluff County against Reuben Reisig, defendant, to re- 
cover $1,771.42 due for stock feed sold to defendant by 
plaintiff. The case proceeded to trial before a jury. 
At the close of all of the evidence the plaintiff moved 
to dismiss the defendant’s cross-petition for want of 
sufficient evidence to sustain the cause of action pleaded 
therein. In addition, plaintiff moved for a directed ver- 
dict. The trial court sustained both motions. Judgment 
was entered on the verdict. Defendant filed a motion 
for new trial. From the overruling of the motion for 
new trial, the defendant appeals. 

The plaintiff is a Nebraska corporation with its prin- 
cipal place of business in Scottsbluff, Nebraska. It al- 
leged in its amended petition that defendant is indebted 
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to the plaintiff for goods sold and delivered to defend- 
ant between September 14, 1953, and January 11, 1954, 
inclusive, in the sum of $1,771.42 for which amount, 
with interest and costs, the plaintiff prayed judgment. 

Exhibit A, attached to the petition and made a part 
thereof, sets forth the description of the stock feed as 
“Alfamix,” the price, the debits, credits, delivery dates, 
and balance due. 

The defendant’s answer admits the delivery of quan- 
tities of Alfamix feed at the dates and in the amounts 
as alleged by plaintiff, and denies that the feed so de- 
livered was of the nature, quality, and composition as 
alleged, and that the prices listed and charges made 
were the fair and reasonable market value or agreed 
prices for the feed actually delivered. 

Defendant’s cross-petition alleges in substance that 
in 1953 the defendant, a farmer and livestock feeder re- 
siding near Scottsbluff, owned 77 head of yearling white- 
faced steers and heifers and approximately 60 tons of 
hay, but no corn or grain; that he was desirous of feed- 
ing said cattle and marketing them as fat cattle in De- 
cember 1953, or January 1954; that the plaintiff was 
engaged in the business of mixing, preparing, and sell- 
ing livestock feed which it marketed under the trade 
name of Alfamix; that on or about September 1, 1953, 
the plaintiff orally represented and warranted that it 
would mix according to its specifications and would sell 
to the defendant during the feeding period an Alfamix 
feed mixture which would be a complete feed, and that 
it would not be necessary for the defendant to supple- 
ment it with any other feed, and which would fatten 
the defendant’s cattle in 120 days if it were fed as a 
complete feed and if the cattle were fed all they would 
eat; that the defendant, relying upon said representa- 
tions, commenced on September 14, 1953, to purchase 
Alfamix feed, believing the same to be a complete feed 
and would fatten his cattle in 120 days; that the plain- 
tiff represented that the Alfamix feed supplied to the 
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defendant during the period from September 14 to No- 
vember 5, 1953, contained 15 percent corn and 30 per- 
cent barley; that the defendant, relying upon said repre- 
sentation fed said feed to his cattle for the purpose of 
fattening them; that the Alfamix feed sold by the plain- 
tiff to the defendant was not such a feed as would fat- 
ten the defendant’s cattle in 120 days; that the Alfamix 
feed sold from the latter part of September to the 15th 
of November did not contain the percentage of corn 
and barley as represented by the plaintiff; and that as a 
result thereof the defendant’s cattle did not get fat, and 
on January 16, 1954, the defendant sold his cattle as 
feeder cattle at a loss, for which he prayed damages. 

The plaintiff’s answer to the defendant’s cross-petition 
admitted the defendant’s occupation and ownership of 
cattle; that it was in the business of selling stock feed 
as alleged by defendant in his cross-petition; that the 
Alfamix feed supplied to the defendant during the peri- 
od from September 14 to November 5, 1953, contained 
50 percent corn and 30 percent barley, and the feed sup- 
plied for the period from November 5 to November 15, 
1953, contained 30 percent corn and 25 percent barley; 
and denied all other allegations contained in the de- 
fendant’s cross-petition. 

The defendant assigns as error the trial court’s dis- 
missal of his cross-petition and sustaining of the plain- 
tiff’s motion for directed verdict. 

A motion for directed verdict or its equivalent must 
be treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party 
is entitled to have every controverted fact resolved in 
his favor and have the benefit of every inference that 
can reasonably be deduced from the evidence. See 
Peake v. Omaha Cold Storage Co., 158 Neb. 676, 64 N. 
W. 2d 470. 

In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court 
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to decide, when properly raised, not whether there is lit- 
erally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the party 
producing it, upon whom the burden of proof is im- 
posed. See Stolting v. Everett, 155 Neb. 292, 51 N. W. 
2d 603; In re Estate of Benson, 153 Neb. 824, 46 N. W. 2d 
176. 

With the foregoing authorities in mind, we proceed to a 
summary of the evidence adduced. 

The manager of the Alfamix division of the plaintiff, 
John Cook, Jr., testified that he had known the defend- 
ant for 3 years and sold and delivered to the defendant 
stock feed from September 14, 1953, to January 11, 1954, 
for which the defendant paid for a part, leaving a balance 
due of $1,771.42; and that the formula of the feed sold 
to the defendant to November 2, 1953, consisted of 15 
percent corn, 10 percent molasses, no protein supple- 
ment, 30 percent barley, 5 percent dehydrated alfalfa, 
and the remainder of the 100 percent alfalfa. The de- 
fendant was furnished a meal type of feed up to about 
November 1, 1953, and thereafter a pellet type feed. 

The defendant testified that in 1953 he lived near 
Scottsbluff on 700 acres of land of which 500 acres was 
river-bottom pasture, and that he owned 78 head of 
white-faced yearling cattle which he purchased in 1952 
when they were calves, 7 or 8 months only, of an aver- 
age weight of 250 pounds. The same year he wintered 
them, and ran them on grass the next summer. In 1953 
they were in the river-bottom pasture and were put on 
feed in September. These cattle were not even or uni- 
form in weight, some would weigh 800 to 900 pounds and 
others 500 pounds, and they would average about 680 
pounds each. He had engaged in the livestock business 
for 12 years and was able to judge the weight of cattle 
very closely. About the fore part of September he had 
a conversation with John Cook, Jr., plaintiff’s agent, in 
the Alfamix office. An employee of the plaintiff called 
“Swede” was present part of the time. The defendant 
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further testified: ‘“* * * I told him (Cook) what kind 
of feed I would like to have mixed, * * * I asked him to 
fix the formula the way I wanted it * * * a certain per- 
centage of corn and barley and different ingredients I 
wanted put in, I wanted either some cotton cake or some 
supplement in with it, and he said, ‘* * * We can save 
you some money. You don’t need all of these supple- 
ments, you can take dehydrated hay which will do you 
the same good and save you money.’ * * * I mentioned at 
the present time that by not putting the cattle on too 
high a ration we could feed a little longer and still get 
the fat.” Cook said “that would be all right, they could 
be fattened that way, if anytime you want to fatten 
them up you would have to get up to about 20 pounds 
grain per day, that is per head, but we didn’t feed quite 
that much.” The defendant was asked: “Q Did you 
say that you wanted the formula the way it was made 
out? A Well, I had my opinion of making the formula 
which I used to feed cattle but he thought this one was 
better which would save me more money and do the 
job.” With reference to feeding the cattle 120 days, the 
defendant testified that Cook said they “should have 
been fat in that length of time with the feed we were 
feeding.” Cook also said he “knowed that would do the 
job in that 120 days.” The first load of feed was de- 
livered September 14, 1953. The prepared mixture was 
to be fed gradually, taking about 10 days to put the 
cattle on full feed, and thereafter they were to be fed 
all they could eat. The facilities for feeding and water- 
ing were adequate. The feed at first was a meal or 
bulk mixture which was fed for a month and a half. 
The first 10 days of feeding there was little difference 
in the weight of the cattle. In 20 days the cattle were 
doing better, and still better in 30 days. The defendant 
fed the cattle for 124 days. 

The defendant further testified that he was feeding 
close to top quality cattle. After the cattle were fed 
the meal formula for about 45 days, they were then fed 
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the same type of feed in pellet form. The change of 
ration was made close to 60 days after the start of the 
feeding program. The defendant talked to the Alfamix 
people and told them the cattle were not doing the job 
they should be doing on the feed. Swede went out to 
defendant’s place and said the cattle should have been 
on a higher ration of corn; he believed that would do 
the job. The defendant testified: “* * * I told him 
they have had them too long on their ration, to go on 
and do whatever they wanted to, and so they changed 
the ration on them.” The next load of feed was 40 per- 
cent corn and 25 percent barley. The cattle were fed 
on that ration for about 30 days. After the 30 days, 
Swede went out again. At that time the defendant 
thought the cattle had obtained their growth, but could 
see no gain. He testified: ‘I told him the cattle didn’t 
do the job, and he said, ‘I can see it, myself, they are 
not doing the job, but I can’t figure out why they are 
not doing the job, they are getting the ingredients, and 
all I can say is they need more corn and less barley.’ ” 
The defendant said: “ ‘Well, if you think that is what 
it takes, it is up to you guys to change it again,’ and so 
they changed it again.” The defendant had Cook come 
out about 30 days before the cattle were sold, and Cook 
could not figure out why they were not fat. The de- 
fendant testified: ‘“* * * he asked me, ‘What do you 
think causes it?’ I said, “The only thing I can see causes 
it, I don’t think the corn is there.’ He said, ‘We will put 
the corn higher and see what they do with it,’ * * *.” 
The cattle did not get fat. 

The defendant further testified that he sold Maude 
LeLaCheur, a cafe operator, a heifer on October 21, 
1953, which weighed about 800 pounds, and was aver- 
age. There were other cattle just as good or better that 
could have been picked out. The LeLaCheurs came 
back in 30 days for another animal. The testimony of 
Maude LeLaCheur is to the effect that the cattle were 
not as fat as they were the month previous when they 
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were at defendant’s place and purchased the heifer. 

The cattle were sold in January 1954 to the Scotts- 
bluff Livestock Commission Company. The average 
price per pound was 18 to 184% cents. The average price 
for choice fat heifers was 22 cents per pound. 

On cross-examination the defendant testified that the 
cattle were not weighed when they were put into the 
feed lot. He estimated that at that time they would vary 
in weight from 500 to 800 pounds. The cattle ate close 
to 18 pounds of feed a day. On redirect examination 
he testified that feeding a ration of this type, the cattle 
should gain from 2 to 24% pounds a day. 

The cattle were examined by a veterinarian the latter 
part of December 1953 or the fore part of January 1954. 
He found no evidence of sickness. The cattle were 
“quite healthy and bright; there were no depressed ani- 
mals or gaunt animals.” They were “well-warmed up,” 
which means they had just been well started on a fat- 
tening ration. He further testified that if cattle do ex- 
ceptionally well, they will make choice cattle in 120 
days. Yearling steers and heifers on full feed would 
eat 20 to 25 pounds a day. On a 25-pound-a-day ration, 
12 or 15 pounds should be grain. He did not know why 
these cattle were not fat. 

One of the operators of the Scottsbluff Livestock 
Commission Company sales yard who sells a number 
of cattle each week and also operates a ranch, testified 
that he runs from 500 to 1,000 head of cattle to feed 
and fatten out. In his business he has to know good 
cattle from poor cattle. He sold the 77 head of cattle 
for the defendant. They were not fat, but a few of the 
heifers were close to it. He was asked to assume that 
the cattle weighed 680 pounds in September 1953 and 
were fed the feeds as the feeds were represented to be 
by the plaintiff, and was asked whether the cattle 
would fatten in 120 days. He answered that it would 
be hard to say whether the cattle would get fat in 120 
days as there are a lot of conditions that enter into it. 
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He further testified that at the weight the cattle were 
at the start of the feeding program, the heifers might 
get fat, but the steers would not, it would take 60 days 
longer for the steers to get fat. On the ration fed, they 
should have gained from 114 to 2 pounds a day. He 
thought the ration was very good. The cattle were of 
good quality and the price received was comparable 
with the prices of other feeder cattle. They were not 
choice fat cattle, but they were “warmed up” cattle. 
The witness Grasmick, engaged in the livestock feed- 
ing business since 1923 and farming since 1945, testi- 
fied that he had about 800 head of livestock at that time; 
that he fed from 1,500 to 2,000 head of cattle a year, and 
had fed that number for the past 9 years. He was asked 
substantially the same hypothetical question that was 
propounded to the preceding witness. His answer was 
that the cattle should have gotten fat on the ration 
fed; that the ration was very much a fattening ration; 
that it was too strong a feed to start cattle on; that on 
that ration the cattle, at the end of the fattening period, 
should have been choice fat cattle, except for the fact 
that perhaps the “hot” rations were too hot a feed; and 
that the rations should have produced 1.8 to 2.25 pounds 
gain a day. He further testified that the heifers that 
sold for $19.10 per hundredweight would be a good 
grade, and the steers that sold for $20.70 would be a 
good grade; that a reasonably fat animal will grade 
good; that many things enter into the cattle feeding 
business besides the feed, and everyone does not get 
the same results; that the condition of the cattle when 
they go into the feed lot has much to do with it; and 
that in his opinion 30 percent barley in a ration was 
too much. He testified: “When you get to feeding 
30 per cent you are asking for trouble.” This condition 
could have been remedied by feeding some loose hay. 
In 1953 cattle feeders lost money due to the decrease 
in prices. The local market for choice heifers in Janu- 
ary 1954 was $21 to $22 per hundredweight, and steers 
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of the same fatness and quality $23 to $24 per hundred- 
weight. 

There is other evidence of like effect as the above 
which we deem unnecessary to set forth. 

The defendant contends that the evidence is suf- 
ficient to prove an express oral warranty that the Alfa- 
mix feed sold him by the plaintiff was a complete feed 
which would fatten his cattle in 120 days. 

The defendant asserts the evidence shows that the 
plaintiff did not sell to the defendant the kind of feed 
he asked for, but rather sold him a different mixture 
which was represented to be as good, but cheaper; that 
the statements made by the plaintiff's agent were repre- 
sentations that the feed supplied to the defendant would 
be a complete feed and of such quality as would fatten 
the defendant’s cattle for market within a period of 120 
days, which statements induced the defendant to pur- 
chase the feed rather than the feed he originally intended 
to buy; and that he relied upon the representations of 
the plaintiff’s agent to his damage. 

Section 69-412, R. R. S. 1943, provides: “Any affirma- 
tion of fact or any promise by the seller relating to the 
goods is an express warranty if the natural tendency 
of such affirmation or promise is to induce the buyer 
to purchase the goods, and if the buyer purchases the 
goods relying thereon. No affirmation of the value of 
the goods, nor any statement purporting to be a state- 
ment of the seller’s opinion only, shall be construed as 
a warranty.” 

In considering the above section of the statutes, the 
following is applicable. 

To maintain an action for damages for false represen- 
tation the pleader must allege and must prove what 
representation was made; that it was false and so known 
to be by the party alleged to have made the representa- 
tion or else was made without knowledge as a positive 
statement of known fact; that the pleader believed the 
representation to be true; and that he relied on and acted 
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upon it and was thereby injured. See Campbell v. C 
& C Motor Co., 146 Neb. 721, 21 N. W. 2d 427. See, 
also, 37 C. J. S., Fraud, § 3, p. 217; Scovel v. Isham, 
113 Neb. 238, 202 N. W. 869; Welch v. Reeves, 142 Neb. 
171, 5 N. W. 2d 275. 

In addition to the above, the general rule, which is 
supported by numerous decisions in almost all American 
and British jurisdictions, is that fraud must relate to a 
present or preexisting fact, and cannot ordinarily be 
predicated on representations or statements which in- 
volve mere matters of futurity or things to be done or 
performed in the future. See 23 Am. Jur., Fraud and 
Deceit, § 35, p. 794. 

It is a general rule that fraud must relate to a present 
or preexisting fact, and cannot ordinarily be predi- 
cated on unfulfilled promises or statements as to future 
events. See Beltner v. Carlson, 153 Neb. 797, 46 N. W. 
2d 153. 

False representations, in order to found an action in 
the nature of deceit, must not consist merely of promises 
to be performed in the future, and generally not merely 
of expressions of opinion by a vendor as to the quality 
of his goods. They must be representations of known 
existing facts. See Esterly Harvesting Machine Co. v. 
Berg, 52 Neb. 147, 71 N. W. 952. 

In the instant case evidence adduced by the defend- 
ant disclosed the feed supplied by the plaintiff would 
fatten cattle in 120 days. Cook’s statement that the feed 
would fatten defendant’s cattle could not be considered 
a statement of fact. Such a statement is nothing more 
than Cook’s opinion that the feed would fatten these par- 
ticular cattle in that period of time, and under the stat- 
utes could not be considered as a warranty, nor under the 
law as a representation of a present or preexisting fact. 
At most, the statements made by Cook with reference 
to the feed were only his opinion and nothing more. 
The defendant has failed to meet the burden of proof 
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placed on him. The above contention cannot be sus- 
tained. e 

The defendant contends that there is an implied war- 
ranty that the feed supplied to him was reasonably fit 
for the purpose of fattening his cattle. 

Section 69-415, R. R. S. 1943, provides in part: “Sub- 
ject to the provisions of this act and of any statute in 
that behalf, there is no implied warranty or condition 
as to the quality or fitness for any particular purpose 
of goods supplied under a contract to sell or a sale, ex- 
cept as follows: (1) Where the buyer, expressly or by 
implication, makes known to the seller the particular pur- 
pose for which the goods are required, and it appears 
that the buyer relies on the seller’s skill or judgment 
(whether he be the grower or manufacturer or not), 
there is an implied warranty that the goods shall be 
reasonably fit for such purpose. * * * (6) An express 
warranty or condition does not negative a warranty or 
condition implied under this act unless inconsistent 
therewith.” 

The evidence shows that the defendant directed the 
manner in which the feed was to be mixed, except for 
the dehydrated hay which Cook recommended in place 
of cotton cake or some other supplement, and which de- 
fendant took because of Cook’s representation that the 
dehydrated hay was as good as the cotton cake and 
would cost less money. There is no evidence in the 
record that the dehydrated hay was not a proper sub- 
stitute for cotton cake or other supplement, or had any- 
thing to do with the failure of the cattle to fatten. The 
evidence adduced by the defendant is to the effect that 
if the feed contained the ingredients which the plaintiff 
represented it had, and other factors were favorable, 
the cattle should have fattened in 120 days. The evi- 
dence was that the defendant relied on the judgment of 
Cook only as to the substitution of dehydrated hay for 
cotton cake or some other supplement to the feed. Under 
the section of the statutes above set forth and the evi- 
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dence adduced by the defendant, his contention can- 
not be sustained. 

The defendant next contends that the evidence was 
sufficient to show a breach of warranty to such extent 
that the case should have been submitted to the jury. 

The defendant asserts there is no direct evidence as 
to what was actually contained in the feed sold. In 
this connection the defendant argues that the use of a 
thing is evidence of the nature of the thing, contending 
that because there is evidence that his cattle should have 
gotten fat on the feed supplied them, this is proof that 
the ration was not as represented. The defendant cites 
authority to the effect that proof of a breach of warranty 
may be shown by circumstantial evidence and cites 
the rule with reference thereto. 

The evidence discloses that Cook did warrant the 
feed contained the various ingredients in the percentages 
shown upon the invoices of feed furnished. There is no 
testimony in contradiction to such fact. The defendant 
alleged in his cross-petition that the Alfamix feed sold 
from the latter part of September to the 15th day of 
November did not contain the percentage of corn and 
barley represented by the plaintiff and that as a result 
thereof, defendant’s cattle did not get fat. There is no 
allegation in the defendant’s cross-petition that the feed 
sold after November 15th did not contain the percent- 
age of corn and barley and other ingredients as repre- 
sented, or was defective in any manner. His complaint 
is only about the feed furnished from September 14 
to November 15. The only evidence then as to the 
cattle failing to gain would be that they failed to gain 
after November 5th or November 15th. The evidence 
adduced by the defendant shows that the cattle did quite 
well from September 14th to November 15th and could 
furnish no basis for a finding that the feed sold during 
this period of time was defective or deficient in any 
manner. There was a change made in the ration No- 
vember 10th, as shown by the evidence. There is no 
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allegation in the defendant’s cross-petition that this par- 
ticular feed did not contain the percentage of corn or 
barley as represented. Nor is there any such allega- 
tion as to the feed furnished after that date. If the 
cattle failed to gain properly, the failure to gain occurred 
after November 15th and at a time when the defendant 
in his cross-petition made no allegations as to the defect 
in the feed. Under such circumstances the authorities 
cited by the defendant are not applicable. 

The defendant also cites cases with reference to the 
effect of feed fed to livestock which did not contain 
the proper ingredients in the proportions specified, and 
under the evidence in the cited cases recovery for dam- 
ages was had. None of the cited cases are applicable 
under the factual situation in the instant case and the 
law applicable thereto, consequently we deem it un- 
necessary to analyze such cases. 

We conclude that the judgment of the trial court should 
be and is hereby affirmed. 

AFFIRMED. 


Ropotpuy M. CAMPBELL ET AL., APPELLEES AND CROSS- 
APPELLANTS, V. THE OHIO NaTIONAL LIFE INSURANCE 
CoMPANY, APPELLEE, IMPLEADED WITH I. W EBERHART, 
SuccEssor TRUSTEE, REVIVED IN THE NAME OF THE OMAHA 
NATIONAL BANK OF OMAHA, NEBRASKA, AS SUCCESSOR 


TRUSTEE, APPELLANT AND CROSS-APPELLEE., 
74 N. W. 2d 546 


Filed January 27, 1956. No. 33837. 


1. Deeds: Mortgages. If instruments are made at approximately 
the same time with reference to a transaction to effectuate an 
identical purpose they will be construed as though they were 
one instrument. 

2. Equity. Equity in interpreting a transaction and determining 

the rights of the parties to it regards the substance of it and 

not the form. 

Mortgages. If an instrument is intended by the parties to be 


i) 
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security for a debt it is in equity, without regard to its form 
or name, a mortgage. 

4, Deeds: Mortgages. If a deed, absolute in form, is accompanied 
by a defeasance in writing and is intended as security for the 
payment of a debt it is a mortgage and the legal title to the 
real estate does not pass to the grantee named in the deed. 

5. Mortgages. If an instrument is a mortgage in legal effect 
when executed and delivered its character as such is not changed 
by the effluence of time. 


6. Deeds: Mortgages. A deed, absolute in form, is a mortgage if 
it is given to secure the payment of a debt notwithstanding the 
parties to the transaction agreed that upon default of payment 
the deed should become an absolute conveyance of the real estate 
described in it. : 

A test to determine if a conveyance, absolute in 

form, is a sale or a mortgage is whether or not the relation of 

the parties toward each other as debtor and creditor continues. 

If it does, the conveyance is in legal effect a mortgage. 


8. Vendor and Purchaser. The burden of proof is on the litigant 
who alleges he is an innocent purchaser of property for value 
and without notice. 


A good faith purchaser of real estate is one who buys 
it for a valuable consideration and without notice of a suspicious 
circumstance which would put a prudent man on inquiry. 


10. Dismissal and Nonsuit. The final dismissal of a litigant from 
a pending action with prejudice takes him out of court and his 
status as to all pending matters in the case is the same as if 
he had not been a party to the litigation. 


11. Equity. The defense of laches is not a favored one and it will 
be sustained only if the litigant has been guilty of inexcusable 
neglect in protecting a right to the prejudice of his adversary. 

12. Deeds: Mortgages. If it is established that a deed, absolute in 
form, was intended as a mortgage the relative rights of the 
parties are determined by the law governing the relation of 
mortgagor and mortgagee. 

13. Mortgages: Equity. A grantor who solicits the aid of equity 
to declare a deed, absolute in form, a mortgage is subject to the 
rule that he who seeks equity must do equity and accordingly 
he must pay the debt secured as a condition of his redemption 
of the property involved. 


14. Mortgages. A mortgagee of real estate in possession before 
foreclosure, in the absence of an agreement upon the subject, 
is not entitled to credit for permanent improvements made by 
him but he is liable for the net rents and profits which he has 
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received or which he might have received by the exercise of 
reasonable care. 

. A mortgagee in possession who claims ownership hostile 
to the mortgagor is not entitled in an accounting for rents and 
profits from the land to credit for compensation for services 
rendered by him in managing or supervising the real estate 
encumbered by the mortgage. 


AppEAL from the district court for Nemaha County: 
VirGIL FALLooN, JupcE. Affirmed in part, and in part 
reversed and remanded, 

Joseph T. Votava and Armstrong & McKnight, for 
appellant. 

Albert S. Johnston and Lee Kelligar, for appellees. 


Heard before Srmmowns, C. J., Carter, MEssmore, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


15. 


BoSLAuGH, J. 

There are two tracts of land involved in this case. 
One is the east half of the northeast quarter of Section 
14, Township 6 North, Range 13 East of the 6th P. M., 
in Nemaha County. This will be spoken of herein as 
tract 1. The other is the northeast quarter and the north- 
east quarter of the northwest quarter of Section 15, 
Township 6 North, Range 13 East of the 6th P. M., in 
Nemaha County. This will be referred to herein as 
tract 2. The land was for many years prior to the early 
part of 1938, the exact time does not appear, owned by 
Rodolphy M. Campbell, designated hereafter as Camp- 
bell, subject to a mortgage on each tract securing an in- 
debtedness owing by him to the Ohio National Life 
Insurance Company, which will be herein described as 
the company. There were defaults in performance of the 
obligations of the mortgages and the company insisted 
that the defaults be removed. Campbell in the spring of 
1938 had negotiations with the company concerning an 
extension or renewal of the mortgages and the indebt- 
edness secured by them. The company refused to do 
either because of the age of the debtor and the length 
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of time that the loans had existed but it suggested that 
if the land was conveyed to Albert S. Johnston and his 
wife the company would consider accepting their notes 
and mortgages for the amount of the principal and 
arrearages represented and evidenced by the existing 
notes and mortgages securing them. On September 30, 
1937, the land was conveyed to Albert S. Johnston and 
Juanita L. Johnston, the son-in-law and daughter of 
Campbell, who are hereafter designated as appellees. 
They executed and delivered to the company a noite 
dated June 20, 1938, payable to its order for the sum 
of $6,800 with interest thereon at 5 percent per annum 
from May 1, 1938, and secured its payment by mort- 
gage of that date on the land above described as tract 
1. The last installment of the note matured May 1, 1948. 
Appellees also executed and delivered to the company 
a note dated June 20, 1938, payable to its order for the 
sum of $16,200 with interest thereon at 5 percent per 
annum from May 1, 1938, and secured its payment by a 
mortgage of that date on the land above described as 
tract 2. The last installment of the note matured May 
1, 1948. The aggregate of the principal of the notes 
given by appellees was the amount of the indebtedness 
of Campbell to the company and secured by mortgages 
on the land at the time it was conveyed by Campbell 
to appellees and the conveyance of the land to them 
was made subject to it. 

Appellees had not satisfied all the requirements of 
the notes and mortgages they gave the company and 
about March 1, 1940, it solicited and requested appellees 
to execute an instrument designated “TENDER OF 
CONVEYANCE,” and an unconditional and absolute 
warranty deed of each of the tracts of land as prepared 
and furnished by the company and to deposit them with 
it. The purposes of these were to satisfy and discharge 
the indebtedness represented by the notes and secured 
by the mortgages of appellees to the company and to 
vest in it an absolute and unconditional title to and pos- 
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session of the land. Appellees refused to do this. 

There were additional conferences and negotiations 
between them and the company and these culminated 
in a transaction expressed in and evidenced by a letter 
written on behalf of the company dated May 21, 1940, 
signed by O. F. Neal as a manager of the company ad- 
dressed to Albert S. Johnston, and conveyances of the 
land in the form of warranty deeds, one for each tract of 
land, in which O. F. Neal was named grantee, executed 
and delivered by appellees in reliance upon and because 
of the terms and conditions expressed in the letter. The 
contents of the letter are quoted: 

“Agreeable with my telephone conversation this morn- 
ing, I enclose deeds to be executed by you and your wife, 
to myself, for the above land. These deeds are taken 
with the understanding that all income received from 
the land shall be credited to the loans; and if at any time 
prior to March Ist, 1942 you are able to place the loans 
in current position; or sell the land and pay them off, I 
will re-deed the land to you or your order. Also, please 
assign the present leases to me and return with the deeds. 

“Personally, I feel sure this is the best solution for all 
of us, for if Mr. Campbell is to realize anything from 
his equity, I think he will have a much better chance 
doing so if the property is not under foreclosure. 

“I have instructed our attorney to hold the papers 
that were sent out yesterday until further notice. Will 
appreciate your executing and returning the deeds and 
assigned leases immediately.” 

The land and the loans referred to in the letter were 
identified by the following appearing at the top of it: 
“M. Ls. Nos. 6142-6149.” The deeds were executed, the 
leases of the land were assigned as the letter requested, 
and they were on May 24, 1940, transmitted to “Ohio 
National Life Ins. Co., 19th & Douglas Sts., Omaha, 
Nebraska.” The assignment endorsed on each of the 
leases was to O. F. Neal of all the rents reserved in the 
lease to be applied on the loan secured by a mortgage 
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on the land described in the lease. The letter of Albert 
S. Johnston that accompanied the deeds and leases when 
they were sent to the company identified the loans on the 
land by the numbers given them by it and stated: “Pursu- 
ant to our correspondence I enclose herewith the deeds to 
the property involved in these loans on the forms which 
you sent me with your letter of May 21, 1940. I also 
inclose the original of the leases covering this property 
with assignment to you endorsed on the back of each. 
* * * We will continue to keep track of the farming 
operations as heretofore.” 

Albert S. Johnston continued to manage the land, to 
collect the rentals from it, and he remitted the amounts 
collected to the company for a period of about 2 years 
after the conveyance of the land from appellees to O. 
F. Neal. He executed and delivered quit claim deeds of 
the land, in accordance with the intention and expecta- 
tion of the parties, to the company on May 12, 1942. 
The deeds from appellees were for the benefit of the 
company and O. F. Neal was only an intermediary. He 
had no personal interest in the transaction. The writing 
of May 21, 1940, quoted above made by the company, the 
owner and holder of the indebtedness secured on the 
land, and the conveyance to it of the land and the leases 
thereon by appellees, the owners of them, in accordance 
with the terms of the writing of the company, were the 
transaction. 

Instruments made in reference to and as a part of a 
transaction should be considered and construed together 
as one instrument in determining their effect and the 
intention of the parties. Hanks v. Northwestern State 
Bank, 143 Neb. 204, 9 N. W. 2d 175, declares: ‘Where 
two or more instruments are made at the same time with 
reference to the same transaction and to effectuate the 
same purpose, they will be construed together to the 
same extent as though made in one instrument.” See, 
also, Ashbrook v. Briner, 137 Neb. 104, 288 N. W. 374; 
Northwestern State Bank v. Hanks, 122 Neb. 262, 240 N. 
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W. 281. It is not important that the instruments were 
made or dated at different times. They related to, were a 
part of, and constituted the transaction. 

It is quite universally recognized that equity in in- 
terpreting a transaction between individuals and deter- 
mining their rights regards the substance and not the 
form and that the particular form or words of a con- 
veyance are unimportant if the intention of the parties 
can be ascertained. Ashbrook v. Briner, supra. It is 
also generally accepted that if an instrument executed 
by parties is intended by them as security for a debt, 
whatever may be its form or name, it is in equity a 
mortgage. This doctrine proceeds from the broad equit- 
able principle that equity regards substance and not 
form. It may be said as a general rule that if an instru- 
ment transferring an estate is originally intended be- 
tween the parties as security for money or for any other 
encumbrance, whether the intention is exhibited by the 
same instrument or by any other, it is considered in 
equity as a mortgage. Northwestern State Bank v. 
Hanks, supra; Annotations, 79 A. L. R. 937, 155 A. L. 
R. 1104. This jurisdiction adheres to the doctrine 
alluded to in the foregoing discussion and it has been 
made the policy of the state by legislative declara- 
tion. Section 76-251, R. R. S. 1943, provides: “Every 
deed conveying real estate, which, by any other instru- 
ment in writing, shall appear to have been intended 
only as a security in the nature of a mortgage, though 
it be an absolute conveyance in terms, shall be consid- 
ered as a mortgage. * * *” This court has frequently 
and consistently accepted and applied this doctrine in 
the decision of cases appropriate for its application. It 
said in Doran v. Farmers State Bank, 120 Neb. 655, 234 
N. W. 633, that: “A deed, absolute on its face, but which, 
in fact, was given as security for certain obligations, 
and by which grantors were to receive any sum over 
and above such obligations for which the land conveyed 
should be sold, is, in nature and effect, a mortgage.” 
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The writing of the company set out above provides that if 
the grantors in the deeds in controversy within a period 
of about 2 years from the date the deeds were made 
paid on the loans secured on the land sufficient to satisfy 
any unpaid past due amounts or if they during that 
period sold the land and paid the whole of the indebted- 
ness the land would be re-deeded to them. The plain 
and unequivocal effect of the transaction was that the 
company would not during the period mentioned above 
take any action to enforce payment of the indebtedness 
of the grantors. Appellant agrees this conclusion is cor- 
rect. In either of the contingencies mentioned appellees 
were to have any value of the land above the indebted- 
ness secured thereon. The decision last quoted is pre- 
cisely applicable to this litigation in favor of appellees. 

The writing of the company was, when its terms were 
accepted and acted upon by appellees, a contract of de- 
feasance. It and the deeds under the circumstances of 
this case must be construed together as a single instru- 
ment. When that is done the necessary result is that the 
deeds were not conveyances of absolute title but they 
were in legal effect mortgages and the grantors retained 
all the rights in relation to the land of mortgagors. Ash- 
brook v. Briner, supra, asserts: “A deed, absolute in 
form, given as security for the payment of money, passes 
the legal title to the grantee. * * * Where such deed is 
accompanied by defeasance in writing, the legal title 
does not pass to the grantee, and the transaction con- 
stitutes a mere mortgage.” The opinion in that case 
contains the following: “Here we have two instruments 
executed as a part of the same transaction, to wit, a war- 
ranty deed and a contract of defeasance, and it has been 
held that, where two instruments are made at the same 
time with reference to the same transaction and to ef- 
fectuate the same purpose, they will be construed to- 
gether to the same extent as though made in one instru- 
ment. Standard Oil Co. v. O’Hare, 126 Neb. 11, 252 N. 
W. 398. * * * In this state the usual form of mortgage 
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differs but slightly from the wording of the two instru- 
ments executed in this case, if the same are construed 
together and treated as one instrument; and so con- 
struing them, it is apparent that the parties intended 
the conveyance as a mortgage and not as a transfer of 
the legal title with the right of redemption. * * * Par- 
ticularly is this true in view of the provisions of section 
76-228, Comp. St. 1929 * * *.” The section referred to 
is now section 76-251, R. R. 5. 1943, the first sentence 
of which is quoted above. The last sentence of the section 
is this: “The person for whose benefit such deed shall 
be made shall not derive any advantage from the re- 
cording thereof, unless every writing operating as a 
defeasance, or explaining its effect as a mortgage, 
or conditional deed, is also recorded therewith and at 
the same time.” The opinion then proceeds: “In the in- 
stant case there was such other instrument in writing 
which clearly shows that the conveyance was intended 
only as security in the nature of a mortgage, and James 
W. Price, when he recorded the deed, did not record the 
defeasance contract. If we were to hold that the deed 
conveyed the legal title, we would be, in effect, ignoring 
the above provision of the statute, which states that, 
under the circumstances existing in this case, ‘though it 
be an absolute conveyance in terms, shall be considered 
as a mortgage;’ and giving James W. Price an advantage 
from the recording thereof in violation of the statute 
just quoted.” 

The trustee of the trust created by Owen Fletcher 
Neal, who was the same person as O. F. Neal mentioned 
above, and others for the benefit of the child or children 
of William R. Neal by a trust agreement of October 9, 
1941, is referred to hereafter as appellant or by name. 

Appellant grudgingly and with impressive indefinite- 
ness concedes that during the time from the giving of 
the deeds in May 1940 until March 1, 1942, ‘* * * it is 
recognized that the Johnstons still had some equitable 
interest in the land.” It is indubitably true then that the 
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deeds when made and delivered did not convey and 
were not intended to transfer the absolute fee title of the 
land to the company and that the literal terms of the 
deeds may not be accepted as expressing the true in- 
tention and contract of the parties. Appellant does not 
claim that the parties had any understanding or made 
any agreement after May 1940 that changed or modified 
the effect of their transaction had at that time. What- 
ever “equitable interest” the grantors had in the land 
by virtue of the transaction of May 1940 they have con- 
tinued to have. The record shows nothing to take it from 
them. The remark of this court in Riley v. Starr, 48 
Neb. 243, 67 N. W. 187, a case of the class of the instant 
one, is convincingly pertinent. The court there said: 
“« * * if (the deed was) intended as a mortgage when 
executed, its character as such will not be changed by 
the mere effluence of time.” 

Appellant argues that the letter of the company of 
May 21, 1940, establishes that the parties understood 
and intended that upon the expiration of the term 
granted the mortgagors, that is on March 1, 1942, the 
deeds were to be an absolute conveyance of the land 
and that the mortgagors were then to cease having any 
interest in it. Appellant admits that the deeds made 
by appellees to the company were executed and delivered 
in accordance with and because of the letter of the 
company of May 21, 1940. There is no claim or proof 
that there was any other or different agreement of the 
parties concerning the deeds. Appellant has not at- 
tempted to specify what language in the letter he claims 
was intended to provide that on March 1, 1942, if ap- 
pellees had not put ‘‘the loans in current position” or had 
not paid the loans on the land in full the deeds made 
by appellees to the company should become and be 
an absolute conveyance of the land in fee to it. The 
letter contains no such terms. Appellant has not pro- 
duced any authority that says that such an agreement 
would have been valid or binding if made. That argu- 
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ment has been repudiated by this court. It is unsound 
and ineffective. First Nat. Bank of David City v. Sar- 
geant, 65 Neb. 594, 91 N. W. 595, 59 L. R. A. 296, speaks 
to this point: “A deed absolute in form will be treated 
as a mortgage when it is given to secure payment of a 
debt, although the parties may have agreed that upon 
default of payment the deed should become absolute.” 
In State Bank of O’Neill v. Mathews, 45 Neb. 659, 63 N. 
W. 930, 50 Am. S. R. 565, this language is used: ‘As we 
have said, the conveyance from McLean to Mathews 
must be treated as a mortgage, and this notwithstanding 
the fact that McLean testifies that the agreement was 
that if the first note was not paid the deed should be- 
come absolute. This was the understanding and is the 
legal effect of all mortgages, and the whole doctrine of 
foreclosure and redemption arose from courts of equity 
relieving against this understanding and its legal effect.” 
In Snoke v. Beach, 105 Neb. 127, 179 N. W. 389, the court 
said: ‘“* * * we have become satisfied that the deed was 
given as security for a debt. What the parties attempted 
to do was to draft a contract in such form that, in the 
event Snoke failed to pay the amount with interest, the 
deed would stand as an absolute conveyance without the 
necessity of a foreclosure proceeding. Such an agree- 
ment, however thoroughly understood between the par- 
ties, does not change the legal aspect of the transaction. 
If in fact the deed was given as security, it became ipso 
facto in legal effect a mortgage, and the equitable right 
of redemption which attaches to a mortgage cannot be 
cut off by contract or understanding of the parties at the 
time the contract is made. ‘Once a mortgage, always a 
mortgage,’ has become one of the axioms of the law.” 
The status of appellees and the company toward each 
other as debtors and creditor continued after their trans- 
action on the same basis and to the same extent with- 
out change or modification in any respect as it existed 
immediately before that transaction. The company had 
and continued to hold and own the same notes. The 
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mortgages given to secure the notes when they were 
made continued in force and effect. The letter of the 
company of May 21, 1940, conclusively establishes that 
the relationship of the parties toward each other as 
debtors and creditor was to continue, otherwise the 
language thereof “that all income received from the 
land shall be credited to the loans * * * if at any time 
prior to March 1st, 1942 you are unable to place the loans 
in current position,” or if you “sell the land and pay 
them (the loans) off” is meaningless and absurd. Copies 
of the notes placed in evidence on the trial of the case 
failed to show any endorsement or cancellation of either 
of the notes or any part of them. In Riley v. Starr, 
supra, it is declared: “The true test in determining 
whether a conveyance absolute in form should be treated 
as a sale or as a mortgage is whether the relation of the 
parties toward each other as debtor and creditor con- 
tinues. If it does so continue, the transaction will be 
treated as a mortgage and the conveyance as a security 
only.” See, also, Samuelson v. Mickey, 73 Neb. 852, 103 
N. W. 671, on rehearing, 73 Neb. 856, 106 N. W. 461; 
Harrah v. Smith, 79 Neb. 51, 112 N. W. 337; Fahay v. 
State Bank of O’Neill, 1 Neb. (Unoff.) 89, 95 N. W. 505. 

The essence of the agreement of the parties was that 
appellees would make conveyance of the land and assign- 
ment of the leases thereon to O. F. Neal; that all income 
from the land should be applied on the loan secured 
thereon by mortgages made to the company by appellees; 
that the company would take no action to enforce pay- 
ment or satisfaction of the indebtedness of appellees prior 
to March 1, 1942; and that if appellees had before that 
date placed the “loans in current position” or had paid 
the loans in full the company would “re-deed the land” 
to appellees. The company thereby got an assignment 
of the total income from the land to apply on and reduce 
the indebtedness of appellees to it and in practical effect 
gained control of the title of the land until the company 
was free to take action to enforce payment of the in- 
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debtedness if appellees failed to perform either of the two 
contingencies. It is clear that it was the intention and 
agreement of the parties that the indebtedness of ap- 
pellees to the company should continue and the rela- 
tion of the parties to each other as debtors and creditor 
was not terminated. 

It is recognized that grantors in this kind of a case 
must produce evidence that is clear, convincing, and 
satisfactory. O’Hanlon v. Barry, 87 Neb. 522, 127 N. 
W. 860; Snoke v. Beach, supra; Cox v. Young, 109 Neb. 
472, 191 N. W. 647. Appellees have satisfied this re- 
quirement. It must be and is concluded that the deeds 
of the land from appellees to the company were given 
and received as security for the indebtedness of ap- 
pellees and that they are in legal effect and must be 
considered and treated as mortgages. 

The answer of I. W. Eberhart as the trustee who suc- 
ceeded Carroll Lewis, the original trustee of the Neal 
trust above described, asserts that he is a bona fide pur- 
chaser for full value of the land and that he received 
title thereto by warranty deed from Carroll Lewis, 
trustee, without any knowledge of any claims, rights, or 
equity of redemption of appellees. There is no allega- 
tion in the answer that Carroll Lewis, trustee, was a good 
faith purchaser of the land for value without notice of 
any existing interest or equity claimed or owned by the 
appellees. The evidence is that Carroll Lewis, trustee, 
conveyed the land to I. W. Eberhart as successor trustee 
but that no consideration for the conveyance passed be- 
tween the parties to the deed. 

Appellant contends that appellees did not prove by 
the greater weight of the evidence that the trustee was 
not a good faith purchaser of the land for value without 
notice of any claim of an outstanding equity in third 
parties. Appellees were not required to do so. The re- 
sponsibility of establishing that defense was upon the 
trustee. The burden of proof is upon the litigant who 
alleges that he purchased the property for value and 
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without notice. Pfund v. Valley Loan & Trust Co., 52 
Neb. 473, 72 N. W. 480; Dundee Realty Co. v. Leavitt, 
87 Neb. 711, 127 N. W. 1057, 30 L. R. A. N.S. 389; Justice 
v. Shaw, 103 Neb. 423, 172 N. W. 253. 

A good faith purchaser of land is one who purchases 
for valuable consideration paid or parted with without 
notice of any suspicious circumstances which would put 
a prudent man on inquiry. Miller v. Vanicek, 106 Neb. 
661, 184 N. W. 132; Snyder v. Lincoln, 153 Neb. 611, 45 
N. W. 2d 749. 

I. W. Eberhart, trustee, offered no evidence of his al- 
leged defense that he was an innocent purchaser of the 
land for value without notice. The original trustee said 
that O. F. Neal suggested the purchase of the land for 
the trust and that he directed the purchase of it from 
the company; that the trust agreement provided that the 
creators of the trust reserve a right to make changes in 
investments, to change trustees, “* * * or just about any- 
thing they might want to do, except revoking the trust”; 
that he, the trustee, had no recollection of the amount 
that was paid the company for the land; that he had 
known O. F. Neal for a great many years; that Neal was 
manager of the office of the company at Omaha; that I. 
W. Eberhart succeeded the original trustee July 1, 1947; 
that Lloyd Peterson, an attorney at Nebraska City, ex- 
amined the abstracts of title to the land and rendered an 
opinion concerning the title; that the trustee had no in- 
formation about any other transaction affecting the land 
or of any claim of appellees to or affecting it; that there 
was no amount passed between them when the original 
trustee transferred the land to I. W. Eberhart as suc- 
cessor trustee; and that O. F. Neal handled the getting 
of the abstracts and the correspondence with the com- 
pany concerning the purchase of the land for the trust 
up to the time the deed of the land was surrendered to the 
original trustee. 

The company only contracted to furnish the original 
trustee a special warranty deed conveying its right, 


VoL. 161] JANUARY TERM, 1956 667 
Campbell v. Ohio National Life Ins. Co. 


title, and interest in and to the land. The deed the 
trustee got from the company had no habendum clause 
and following the description it recites the company 
covenants to warrant and defend the premises against 
any acts of the company. 

Appellant agrees that notice includes information, 
knowledge, or possession of facts sufficient to put one 
on inquiry. A purchaser of real estate is required to 
take notice of instruments properly placed of record in 
the office of the register of deeds. If any irregularity 
or circumstance is exhibited by the record that is unusual 
a purchaser is charged with notice of the facts which 
would be disclosed by making proper inquiry. Increased 
diligence, alertness, and scrutiny in searching for the 
facts are expected of a purchaser who accepts a deed 
that is less than a general warranty with full covenants 
of ownership and title. The public records of the county 
showed the conveyance of the land to appellees; the 
mortgages given by them to the company; the convey- 
ances by appellees to O. F. Neal dated May 24, 1940, and 
recorded August 30, 1940; an oil and gas lease of each 
of the tracts of land to Harry Mellor executed and ac- 
knowledged December 12, 1940, by appellees and exe- 
cuted and acknowledged by O. F. Neal and his wife 
January 2, 1941, and filed for record respectively on 
January 8 and January 29, 1941; and a waiver of all 
rights in the oil and gas lease on tract 2 executed and 
acknowledged by lessors as above stated and filed for 
record January 21, 1941. O. F. Neal, the grantee in the 
deeds from appellees, recognized that they had some 
interest in the land described in the leases and the 
waiver. The leases and the waiver were executed more 
than 6 months after the date of the deeds of appellees 
to O. F. Neal. He concedes in this litigation that appel- 
lees then had an equitable interest in the land. The 
trustee had for many years been well acquainted with 
O. F. Neal and knew that he represented the company 
in charge of its western division with offices in Omaha. 
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The foregoing facts were sufficient to advise a prospec- 
tive purchaser of the land that O. F. Neal recognized 
that the grantors had more than 6 months after the 
deeds to him an interest in the land of a character and 
extent that it was necessary and proper that they be 
joint lessors of the land with him. An ordinarily pru- 
dent person would have been put on inquiry as to what 
interest appellees claimed or had or what interest O. F. 
Neal considered they had in the land. The trustee was 
obligated to make such an inquiry in a proper manner. 
A proper inquiry would have developed the facts upon 
which appellees prosecute this litigation. 

The trustee says he relied upon Lloyd Peterson, the 
attorney who reported on the abstracts of title to the 
land. The attorney made several exceptions to the 
record title and required corrections including in one 
instance a suit to quiet title. The one requirement made 
by the examiner that was complied with was a release 
of the mortgages on the land held by the company and 
this was not done until more than 6 months after the 
sale of the land to the trustee had been completed. The 
deed from the company to the trustee was dated July 
9, 1943, and was recorded September 28, 1943. The re- 
leases of the mortgages were dated January 18, 1944, 
and were filed February 4, 1944. It was O. F. Neal and 
not the trustee who disregarded the title opinion of 
counsel, This is confirmed by a letter from Lloyd Peter- 
son to the trustee to the effect that O. F. Neal asked the 
attorney to write to the trustee “that you may proceed 
with the closing of the deal.” I. W. Eberhart, trustee, 
did not sustain his defense that he was an innocent pur- 
chaser of the land for value without notice. 

The district court conducted two trials in disposing 
of this case. The issue as to whether or not the deeds 
made by appellees to O. F. Neal were given as security 
and were in legal effect mortgages was tried and deter- 
mined first with the acquiescence of all parties to the 
litigation. The court found and adjudicated that the 
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deeds referred to above were for security only although 
they were absolute in form and that the trustee was 
not a good faith purchaser of the land from the company 
for value without notice. The court ordered that a trial 
be had at a later date to determine the amount that ap- 
pellees should pay to redeem the land. The company 
and the trustee filed a motion for a new trial. The com- 
pany also filed a motion requesting that it be dismissed 
from the case because of the determination that had been 
made by the court. The court ordered a dismissal of 
the case with prejudice as to the company. That order 
has become final. 

The judgment that the deeds from appellees to the 
company were mortgages, that the trustee was not an 
innocent purchaser from the company, and that appel- 
lees were entitled to redeem the land was rendered Feb- 
ruary 3, 1953. The company and appellant filed a joint 
motion for a new trial February 11, 1953. It was not 
considered by the court until April 19, 1955, when it 
was denied. The notice of appeal was filed April 28, 
1955. Appellees claim that the motion for a new trial 
could not have been sustained as to both of the parties 
to the motion since the company was by the court dis- 
missed with prejudice from the case on June 1, 1954, 
and the order of dismissal became final. Appellees con- 
clude that the judgment of February 3, 1953, is not 
before this court for review. A dismissal in effect is 
equivalent to a nonsuit, and, in practice, also imports 
the same thing as a discontinuance, namely that the 
cause is sent out of court. The dismissal with prejudice 
of the company from the case took it out of court and 
all pending matters therein were thereafter, as far as 
the company was concerned, the same as if it had never 
been a party to the case. Temple v. Cotton Transfer 
Co., 126 Neb. 287, 253 N. W. 349. There was at the time 
the court considered and overruled the motion for a new 
trial only one party to the motion. The motion had 
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ceased because of the dismissal of the company to be a 
joint motion for a new trial. 

This action is not barred by lapse of time or laches. 
Any action to enforce satisfaction of the indebtedness 
secured on the land was postponed until March 1, 1942, 
by the letter of May 21, 1940, written by O. F. Neal to 
Albert S. Johnston and what the parties did because of 
the letter. The amended petition in the pending case 
upon which it was tried was filed less than 10 years 
after March 1, 1942. The right to redeem is a favorite 
of equity. An action to redeem and one to foreclose 
are reciprocal and either may be had at any time be- 
fore the statutory bar of 10 years. The statute of limi- 
tations does not begin to run in favor of a grantee in 
possession against an action to have a deed, absolute in 
form, established as a mortgage until the possession of 
the grantee becomes adverse to the title of the grantor. 
Sedlak v. Duda, 144 Neb. 567, 13 N. W. 2d 892, 154 A. L. 
R. 490. The grantee in the deeds given by appellees 
and the company knew the facts of the transaction of 
which the deeds were a part and the appellant was 
charged with knowledge of facts which put him on 
inquiry and if pursued would have informed the trustee 
of the facts upon which appellees rely in this case for 
the relief they seek. Appellant would have appellees 
placed in a disadvantageous position in the litigation 
because they did not have the letter of May 21, 1940, 
filed for record and recorded with the deeds they gave 
to O. F. Neal for the benefit of the company. This was 
the duty of O. F. Neal and the company before any 
benefit from the recording of the deeds could be derived 
by either of them. § 76-251, R. R. S. 1943. It has been 
determined that appellant when he took a deed of the 
land from the company had notice of the facts. The 
established omission of appellees is that they delayed 
taking action in court to have adjudicated the facts of 
the transaction of which all other parties concerned had 
knowledge or notice. The circumstances of the case do 
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not permit a denial of relief to appellees on the basis of 
their alleged laches. The defense of laches is an equi- 
table one and to prevail the lapse of time and the rela- 
tion of the defendant must be such that it is inequitable 
to permit plaintiff to have the relief he seeks. The de- 
fense is untenable to defeat an equity cause if there 
has been no material change in the position of the 
defendant. Schurman v. Pegau, 136 Neb. 628, 286 N. W. 
921. The defense of laches is not a favored one and it 
will be sustained only if the litigant has been guilty of 
inexcusable neglect in enforcing a right to the preju- 
dice of his adversary. Langdon v. Langdon, 104 Neb. 
619, 178 N. W. 178. The question of laches is decided on 
the circumstances of each case. Harrison v. Rice, on 
rehearing, 78 Neb. 659, 114 N. W. 151; Schurman v. 
Pegau, supra. 

Appellant asserts that he acquired all the rights of 
the company by virtue of the conveyance by it to the 
original trustee and the conveyance from him to ap- 
pellant and that in deciding the amount appellees must 
pay as a condition of their redemption of the land there 
must be included therein the amount of the unpaid in- 
debtedness represented by the notes secured by the 
mortgages given by appellees to the company. The 
record shows that this indebtedness was on May 1, 1942, 
the sum of $24,000 and that no part thereof has since 
been paid except the amount of the net income from 
the land. The appellees insist that appellant may re- 
cover only the amount paid by the trustee to the com- 
pany for its conveyance of all its interest in the land 
with interest thereon at 6 percent per annum less the 
amount of the net income from the land. The amount 
the trustee paid the company was $15,400. 

The argument of appellees is that appellant has not 
attempted to establish that he was a purchaser of the 
indebtedness owing the company and evidenced by the 
notes and secured by the mortgages given it by appellees; 
that the company contracted to sell and convey to the 
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trustee only the right, title, and interest the company 
had in the land; that the deed of the company to the 
trustee recites that the land was free of encumbrance; 
that the company released the mortgages of record 
and the releases state that the indebtedness secured 
by the mortgages had been paid; that the record is silent 
as to any intention of the company to sell or the trustee 
to buy the indebtedness; that the notes or mortgages 
were not transferred, assigned, or delivered to the trus- 
tee; and that the trustee makes the claim that it is 
probable that the notes were surrendered by the com- 
pany to appellees though the proof is that it is not known 
what disposition the company made of them. Appellees 
conclude that appellant, who is in legal effect a mort- 
gagee in possession of the land, may not recover more 
than the amount the trustee paid the company with 
legal interest less the net income from the land. 

The trustee became the equitable owner of the in- 
debtedness evidenced by the notes and secured by the 
mortgages given by appellees by virtue of the deed from 
the company to the trustee. The deed by its terms con- 
veyed all the interest the company had in and to the 
land to the trustee. Section 76-104, R. R. S. 1948, de- 
clares: “An otherwise effective conveyance of property 
transfers the entire interest which the conveyor has 
and has the power to convey, unless an intent to trans- 
fer a less interest is effectively manifested.” This court 
said in an early case, Hiseley v. Spooner, 23 Neb. 470, 36 
N. W. 659, 8 Am. S. R. 128: “Every conveyance of real 
estate passes all the interest of the grantor therein, un- 
less a contrary intent can be reasonably inferred from 
the terms used.” See, also, National Bank of Commerce 
v. Lefferdink, 110 Neb. 275, 193 N. W. 916. 

In Currier v. Teske, 82 Neb. 315, 117 N. W. 712, the 
facts were that Campbell was a mortgagee of land owned 
by Currier. The mortgage was foreclosed and Campbell 
was the successful bidder for the land at the sale. The 
foreclosure sale to Campbell was confirmed but the 
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sheriff made a deed to Herman Schmideke and he took 
possession of the land. This was done by virtue of an 
arrangement between Schmideke and Campbell which 
did not appear of record. There was no assignment 
of the bid of Campbell to Schmideke. The record showed 
no fact that entitled Schmideke to have the deed made 
by the sheriff. An heir of the mortgagor brought eject- 
ment to recover the land and the possession thereof 
from the successors of Herman Schmideke. It was 
claimed the foreclosure proceedings were ineffective 
because the plaintiff in the ejectment suit had succeeded 
to the title of the premises but he was not a party to 
the foreclosure proceedings. The court concluded: 
“The net result of the foreclosure proceeding was that 
Schmideke paid and Campbell received the full amount 
of the mortgage, and in equity Schmideke would become 
the owner of the Campbell mortgage. His position, 
therefore, after he had obtained possession of the land, 
was that of an equitable mortgagee in possession.” The 
rehearing reported in 84 Neb. 60, 120 N. W. 1015, 133 
Am. S. R. 602, concerns matters not referred to in the 
foregoing. 

Leavitt v. Bell, 55 Neb. 57, 75 N. W. 524, was brought 
by Leavitt to secure foreclosure of liens evidenced by 
tax sales certificates. The certificates were purchased 
by and were issued to Leavitt who during the pendency 
of the action by quit claim deed transferred his interest 
in the real estate by virtue of his tax sales certificates 
to Byron R. Hastings. He subsequently transferred his 
interest by quit claim deed to George D. Cook. He 
filed a supplemental petition alleging that he had pur- 
chased the tax sales certificates for all the liens on the 
real estate by virtue of the certificates including taxes 
subsequently paid. A decree was rendered in favor of 
George D. Cook. The court said: “We think, therefore, 
that Cook had the equitable title to the Leavitt certifi- 
cates of tax sales and as such equitable owner he might 
maintain this action.” See, also, First State Bank of 
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Herrick v. Conant, 117 Neb. 562, 221 N. W. 691; Cris- 
well v. McKnight, 120 Neb. 317, 232 N. W. 586, 84 A. L. 
R. 1361; Cather v. Damerell, 5 Neb. (Unoff.) 175, 97 
N. W. 623; McLean v. McCormick, 4 Neb. (Unoff.) 187, 
93 N. W. 697; Ford v. Axelson, 74 Neb. 92, 103 N. W. 
1039. 

When it is established that a deed, absolute in form, 
was intended as a mortgage the relative rights of the 
parties is determined by the law governing the rele- 
tion of mortgagor and mortgagee. § 76-251, R. R. S. 
1943; Snoke v. Beach, supra; Doran v. Farmers State 
Bank, supra; Ashbrook v. Briner, supra; State Reserve 
Bank v. Groves, 125 Kan. 661, 266 P. 42; 59 C. J. S., 
Mortgages, § 57, p. 97. 

The right of redemption is an inherent and essential 
characteristic of a mortgage, though not expressed there- 
in, and whatever the form of a transaction it is, if in- 
tended as security for money, a mortgage to which the 
right of redemption attaches. The grantor in a deed 
intended as security for a debt, as in the instance of an 
ordinary mortgagor, has a right to redeem by paying 
the amount intended to be secured and may claim the 
right at any time before it is barred. Snoke v. Beach, 
supra; Sedlak v. Duda, supra; Northwestern State Bank 
v. Hanks, supra; Ashbrook v. Briner, supra; Brown v. 
Hermance, 233 Iowa 510, 10 N. W. 2d 66; Barr v. Grana- 
han, 255 Wis. 192, 38 N. W. 2d 705, 10 A. L. R. 2d 227. 
A grantor asking the aid of equity to declare a deed, 
absolute in form, to be a mortgage, is subject to the rule 
that he who seeks equity must do equity and accord- 
ingly he must honor the obligations that would be im- 
posed upon him as a mortgagor. The grantee of a deed 
adjudged to be for security only and in fact a mortgage 
may, by a deed to another, transfer such interest as he 
has. If an absolute conveyance is intended as a mort- 
gage it will retain its character in the hands of each sub- 
sequent purchaser who takes the property with notice 
of the rights of the parties. In any event, however, the 
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grantee of one to whom an absolute deed has been given 
as security for a debt, even if he took with notice, is 
a mortgagee whose interest may not be divested without 
discharging the mortgage. In Northwestern State Bank 
v. Hanks, supra, the court said: “It is equally well set- 
tled that if an instrument executed by parties is intended 
by them as security for a debt, whatever may be its form, 
or whatever name the parties choose to give it, it is, in 
equity, a mortgage. * * * Where the mortgagor avails 
himself of the right of redemption under a mortgage 
with the defeasance clause, the only thing required of 
him to do is to pay the debt.” See, also, Swinson v. 
Sodaman, 300 Ill. App. 31, 20 N. E. 2d 623; Handrub v. 
Griffin, 127 Kan. 732, 275 P. 196; Robbins v. Blanc, 105 
Fla. 625, 142 So. 223; 59 C. J. S., Mortgages, § 67, p. 107; 
3 Wiltsie on Mortgage Foreclosure (5th Ed.), § 1217, p. 
1836. 

It has long been recognized in this jurisdiction that 
though proceedings had to foreclose a valid mortgage 
on real estate are void the mortgagor may not attack 
the title acquired through the foreclosure proceedings 
unless he offers to pay the amount of the indebtedness 
secured by the mortgage as found by the decree of ‘fore- 
closure. It is said in McCabe v. Equitable Land Co., 
88 Neb. 453, 129 N. W. 1018: “If a valid real estate 
mortgage has been foreclosed, even though the proceed- 
ings are void, the mortgagor will not be heard to question 
the title acquired thereby unless he pays or tenders the 
amount of the debt and interest.” 

Currier v. Teske, 93 Neb. 7, 139 N. W. 622, made refer- 
ence to McCabe v. Equitable Land Co., supra, and other 
similar decisions and commented as follows: “The ex- 
tent to which these cases go is that the foreclosure, 
though void * * * operates as an assignment of the mort- 
gage foreclosed, and that the mortgagor cannot ques- 
tion the regularity of the decree as to one in possession 
under such foreclosure, without attempting to redeem.” 

The validity and effectiveness of the instruments ex- 
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ecuted by appellees have not been put in issue. The 
indebtedness they were incident to has not been wholly 
satisfied. It is inescapable that appellees must pay to 
or for the benefit of appellant the indebtedness with 
interest represented by the notes they gave the com- 
pany less the net amount of income from the land and 
any interest legally due thereon as a condition of en- 
listing the benefit of equity to accomplish a redemption 
of the land. 

Appellees remained in possession of the land and 
leased it for the crop years 1940 and 1941. The company 
advised appellees by letter dated April 28, 1942, that 
it had rented the land for 1942 as shown by leases pre- 
pared and negotiated by it and that it would collect all 
future rental for the land. The company did not consult 
appellees concerning this and did not have their consent 
for the company to take possession of the land, lease it, 
and collect the rentals from it. The acts of the company 
in this respect were thereafter until it conveyed its in- 
terest therein to the trustee without authority of law 
and were hostile to appellees. Likewise the acts of the 
trustee relative to the land after the conveyance to him 
were wrongful and hostile to appellees. The deeds from 
them to the company were accompanied by defeasance in 
writing. These were mortgages and the grantors had 
and retained all the rights of mortgagors. The legal title 
to the land did not pass to the company. It had only 
liens thereon. The assignment made by appellees on 
leases to the company was of the rental only. Ashbrook 
v. Briner, supra; Northwestern State Bank v. Hanks, 
supra; Higginbottom v. Benson, 24 Neb. 461, 39 N. W. 
418, 8 Am. S. R. 211. 

The original trustee constructed what he characterized 
as “a nice chicken house” on the land at a cost of $747.23. 
He also built a new hog house and outdoor toilet on the 
land at a cost of $329.69, and a corn crib and granary 
at a cost of $1,238.50. It is true that some used material 
was utilized in the construction of the corn crib but in 


VoL. 161] JANUARY TERM, 1956 677 
Campbell v. Ohio National Life Ins. Co. 


fact these were new, permanent improvements on the 
land and they were not in any proper view repairs.. 
The successor trustee expended for work done on the 
land in October 1950 for what was intended to be a 
drainage system the sum of $1,795.50. This was after 
the trustee had knowledge that appellees claimed a right. 
to redeem the land and that they were seeking an ac- 
counting of the income from it. The trustee did not con-. 
sult with appellees concerning the work proposed to be 
done or the expense of it. There was also an expendi- 
ture by the trustee of $480.52 for similar work done on 
the land in the fall of 1949 and the spring of 1950. The 
trustee claimed compensation for overseeing the land 
from May 1, 1942, to December 1, 1954, in the sum of 
$2,780.76. There was included in the accounting had to 
determine what appellees should pay to appellant to 
redeem the land an item of $662.51 of interest on in- 
terest. The trial court permitted a deduction of each of 
the above seven items from the gross income of the land 
for which appellant was required to account, The action 
of the court in this regard is the subject of the cross- 
appeal of appellees in this case. 

It has been concluded from what is said above that 
appellant or his predecessor in trust was not an inno- 
cent purchaser of the land. They each acted with notice 
of the facts. The improvements constructed on the land 
were not made under any pretense or claim that the trus- 
tee as mortgagee in possession was exercising his right to 
preserve the estate from deterioration. He was stoutly 
denying the right of appellees therein and asserting an 
absolute title to the land in the trustee. The mortgage 
agreement was repudiated and a claim of ownership of 
the land in fee was made adverse to appellees. The 
company took possession and dominion of the land with- 
out legal right in 1942 and in June 1950 when appellees 
requested an accounting of the income therefrom and 
suggested that they could probably pay the balance due 
the company expressed surprise and advised appellees 
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that their right in the land expired March 1, 1942, and 
that they had no rights in it or the income therefrom. 
Appellant about a month later informed appellees that 
there was nothing to negotiate about and that it was the 
position of the trustee that appellees had no right, title, 
or interest in the land that they conveyed to the com- 
pany by deeds in 1940. Appellant makes that identical 
contention in this appeal. The possession of the com- 
pany and the possession of the trustee and all that was 
done on the land or concerning it by them were acts 
hostile to the title of appellees. Appellees are not re- 
quired in this action upon any principle of law or equity 
to account to appellant for the cost or value of the im- 
provements made on the land. These under the circum- 
stances of this case were made by the trustee to enhance, 
as he thought, the value of the land which he main- 
tained was owned in fee by the trust. He abandoned 
buildings on the land and constructed new ones. He 
undertook to build and maintain an expensive drainage 
and flood protection system as advised by the soil con- 
servation agency after the trustee had knowledge of 
the claims of appellees and their desire to redeem the 
land without advising or consulting with them except to 
tell them they had lost their interest in the land. Ap- 
pellant speaks of what was done on the land as repairs. 
If they may be considered in any sense as repairs they 
are of that extraordinary and extensive kind not con- 
templated by the law within the rule that a mortgagee in 
possession may generally make ordinary repairs to pre- 
serve the estate. There is substantial unanimity of the 
authorities that a mortgagee who takes possession of 
realty without foreclosure is not entitled to any reim- 
bursement for permanent improvements made by him. 
Such a mortgagee occupies the land of another and he has 
no more authority to dictate improvements to the owner 
after taking possession than he had before. If a mort- 
gagee is not satisfied with the situation he may fore- 
close his mortgage and sell the property. He may not 
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by making improvements render it more difficult or 
impossible for the mortgagor to redeem, In White v. 
Atlas Lumber Co., 49 Neb. 82, 68 N. W. 359, this court 
said: “A mortgagee of real estate in possession before 
foreclosure, in the absence of an express or implied 
agreement upon the subject, is not entitled to any credit 
for permanent improvements made by himself, but he 
is liable for the net rents and profits which he has re- 
ceived, or which he might have received by the exercise 
of reasonable care.” See, also, Sedlak v. Duda, supra; 
Cram v. Cotrell, 48 Neb. 646, 67 N. W. 452, 58 Am. S. R. 
714; Jones v. Dutch, 3 Neb. (Unoff.) 673, 92 N. W. 735; 
Kinkead v. Peet, 153 Iowa 199, 1382 N. W. 1095; Caro v. 
Wollenberg, 83 Or. 311, 163 P. 94; 3 Wiltsie on Mortgage 
Foreclosure (5th Ed.), § 1234, p. 1854. 

Appellant with some reservation concedes that the 
original trustee and the successor trustee “* * * prob- 
ably were in the status of mortgagees in possession 
** *” A mortgagee in possession but who claims owner- 
ship hostile to the mortgagor is not entitled in an ac- 
counting for rents and profits from the land to credit 
for compensation for services rendered by him in man- 
aging or supervising the real estate encumbered by the 
mortgage. Any such services rendered must be con- 
sidered as having been done for the benefit of the mort- 
gagee. It is stated in Caro v. Wollenberg, supra, that: 
“While the mortgagee is in possession of mortgaged 
realty his attentions to the matter are in his own interest, 
and he cannot collect pay for services rendered for him- 
self.” The foregoing is approved in Murray v. Wiley, 
180 Or. 257, 176 P. 2d 243, 170 A. L. R. 169, by this lan- 
guage: “Mortgagees in possession, on accounting to 
mortgagor who exercised his right of redemption, were 
not entitled to credit for compensation paid to one of 
mortgagees for managing the mortgaged property.” See, 
also, Investors Syndicate v. Smith, 105 F, 2d 611; 2 Jones, 
Mortgages (8th Ed.), § 1449, p. 940; 36 Am. Jur., Mort- 
gages, § 314, p. 846. 
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The accounting had in the trial court included inter- 
est on unpaid interest or compound interest in the 
amount above stated. This was incorrect. In the ac- 
counting there should not be any interest charged upon 
interest. Sedlak v. Duda, supra. 

In determining the amount appellees should be re- 
quired to pay to redeem the land the trial court was in 
error in the respects above stated. The amount of each 
of the seven items discussed in the foregoing should be 
eliminated and appellant should not have the benefit 
of any of them. ; 

The judgment rendered February 3, 1953, should be 
and it is affirmed. The judgment rendered April 19, 
1955, should be and it-is reversed and the cause is re- 
manded for further proceedings in harmony with this 
opinion. 

The costs incurred by appellant on this appeal should 
be and they are taxed to him. The costs incurred by 
appellees on their appeal should be and they are taxed to 
them. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


In RE APPLICATION OF THE CITY oF LINCOLN, NEBRASKA. 
City oF LINcoLN, NEBRASKA, APPELLANT, V. ANNA I. 


MARSHALL ET AL., APPELLEES. 
74 N. W. 2d 470 


Filed January 27, 1956. No. 33862. 


1. Eminent Domain. The jury, in fixing the damages sustained 
by a landowner in consequence of the appropriation, or injury, of 
his property for a public use may take into account every 
element of annoyance and disadvantage resulting from the im- 
provement which would influence an intending purchaser’s 
estimate of the market value of such property. 

Where a part of a tract of land is taken for a public 

purpose, the fact that the remainder may thereafter be sub- 
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jected to assessment for public improvements does not constitute 
an element of damage in condemnation proceedings. 

. Evidence of the price at which other similar lands in 
the locality have been sold is admissible in evidence on the ques- 
tion of damages in a condemnation proceeding as a part of the 
case in chief, where a sufficient foundation has been laid therefor. 


AppEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Reversed and remanded. 


Jack M. Pace and Wayne R. Douce, for appellant. 
Max Kier, for appellees. 


Heard before Simmons, C. J., CarTER, MESSMoORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CarTER, J. 

This is an action by the city of Lincoln to condemn 
and acquire by eminent domain a tract of land belonging 
to the defendant, Anna I. Marshall, for a public street. 
The verdict and judgment of the district court was for 
the defendant in the amount of $6,000. The city of Lin- 
coln appeals. 

The only issue before the trial court was the amount 
of damages sustained by the defendant as a result of 
the condemnation of the land for the purpose for which 
it was taken. The plaintiff alleges that the verdict and 
judgment is excessive as a result of errors committed 
by the trial court. The plaintiff has assigned three 
specific errors: (1) In permitting the introduction of 
evidence and in instructing the jury to consider future 
special assessments to be assessed against the property 
not taken, as an element of damages; (2) in refusing to 
permit plaintiff to lay a proper foundation for and make 
proof of sales of similar land to aid the jury in fixing 
the damages; and (3) in copying into the instructions 
material allegations of the pleadings which were un- 
supported by evidence. 

The purpose of the taking was to complete the open- 
ing of Fiftieth Street in the city of Lincoln between O 
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and L Streets to a width of 60 feet. The land involved 
is specifically described in the petition. For the pur- 
poses of this appeal it will be described as a tract 240 
feet wide fronting on O Street and 315.2 feet long ex- 
tending south to N Street. The land taken is the west 
30 feet of this tract, it now being the east 30 feet of 
Fiftieth Street between O and N Streets. The defend- 
ant William D. McClellan was made a party because he 
was in possession of the property as lessee. It appears, 
however, that he has assigned all his right, title, and 
interest in the property to the defendant Anna I. Mar- 
shall, and he has, therefore, no interest in the litigation. 
We shall hereafter refer to Anna I. Marshall as the 
defendant. 

With respect to the first assignment of error, defend- 
ant alleged that the property not taken would be dam- 
aged by reason of the severance therefrom of the prop- 
erty taken “and this defendant will also be subjected to 
special assessments for paving, water and sewer in 
o0th Street, none of which improvements are required 
or could be assessed except for the taking of defendant’s 
property for the opening of 50th Street.” The plaintiff 
moved to strike the quoted portion of the answer, which 
motion was overruled by the trial court. Over objec- 
tion, the defendant offered evidence that the property 
of the defendant not taken would be assessed approxi- 
mately $2,420 for paving and $735 for water mains. 
The court submitted this evidence for the jury’s con- 
sideration in fixing the amount of defendant’s damages. 
The city consistently contended throughout the trial 
that this was error. 

The record shows that the taking occurred on June 
5, 1954. The damages must be assessed as of that date. 
Platte Valley Public Power & Irr. Dist. v. Armstrong, 
159 Neb. 609, 68 N. W. 2d 200. The applicable rule is: 
“The jury in fixing the damages sustained by a land- 
owner in consequence of the appropriation, or injury, 
of his property for a public use may take into account 
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every element of annoyance and disadvantage resulting 
from the improvement which would influence an in- 
tending purchaser’s estimate of the market value of 
such property.” Schulz v. Central Nebraska Public 
Power & Irr. Dist., 188 Neb. 529, 293 N. W. 409. See, 
also, Rath v. Sanitary Dist. No. 1, 156 Neb. 444, 56 N. 
W. 2d 741. 

‘The general rule is that where a part of a tract of 
land is taken for a public use, the mere fact that the 
remainder may thereafter be subject to assessment 
does not constitute an element of damages in condemna- 
tion proceedings. 29 C. J. S., Eminent Domain, § 172, 
p. 1042; 18 Am. Jur., Eminent Domain, § 279, p. 918. The 
reason for this rule is that the damages are to be as- 
sessed as of the date of the taking. The question of 
whether or not the street should be improved by grad- 
ing, paving, or otherwise, was a question wholly unre- 
lated to whether or not the land should be taken and 
used by the city as a street. Proceedings to pave the 
street or to construct water mains thereon are neces- 
sarily separate and apart from the condemnation pro- 
ceeding. Compensation for the taking or damaging of 
private property for a public use is to be ascertained 
and paid in full without regard to special assessments 
for benefits growing out of improvements that may be 
made in the future. City of Tulsa v. Horwitz, 151 Okl. 
201, 3 P. 2d 841; Gaylord v. City of Bridgeport, 90 Conn. 
235, 96 A. 936; Wayland v. City of Seattle, 96 Wash. 
344, 165 P. 113; City of Detroit v. Beecher, 75 Mich. 454, 
42 N. W. 986, 4 L. R. A. 813. The reasoning supporting 
the rule is well stated in the earlier Washington case 
of In re Harrison Street, 74 Wash. 187, 133 P. 8, wherein 
it is said: “In determining the damages to be paid 
when the city proposes to change the grade of the street 
under its right of eminent domain, the purpose of the 
inquiry is to ascertain the cost or damage to the owner 
to accommodate his property to the changed situation, 
irrespective of the power vested in the city to levy an 
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assessment against the property because of the bene- 
fits flowing from the improvement. Under the provi- 
sions of our constitution, the city cannot confer that 
benefit upon the property until it first ascertains and 
pays the damages suffered by the property. In other 
words, before the owner can fully avail himself of the 
benefit to his property, he will be put to certain expense 
in adapting his property to the changed condition which 
is in law a damage. This damage the city must pay 
him before it can confer the benefit upon him. Having 
fully compensated the owner for the damage he must 
suffer in availing himself of the benefit conferred upon 
him, the city has the right to collect the assessment rep- 
resenting that benefit. To accept appellant’s contention 
would make the city pay both the damage and the bene- 
fit, which cannot be supported under any theory of law. 
The owner must pay for his benefit by way of assess- 
ment upon his property, and the city must pay the 
damage caused the owner in conferring that benefit.” 
We point out that the city must appropriate and pay 
for the land before it can make public improvements 
thereon. Special assessments thereafter made cannot 
be assessed in excess of the benefit accruing to the re- 
maining property. To permit a recovery for such future 
assessments as a part of the damages for the taking is 
to permit a recovery of a benefit and not adamage. The 
assessment of benefits for future public improvements 
is a separate proceeding from the condemnation of the 
land for a public purpose and has no relation thereto. 
The benefits represented by the special assessments 
must be paid by the condemnee in the same manner and 
in the same proportion as other property owners bene- 
fited by the improvement. To permit their recovery 
as a part of the damages in the condemnation proceed- 
ing would in effect constitute a payment of the benefits 
by the city and not the property owner as the law re- 
quires. The condemnee would thereby be favored by 
escaping the payment for benefits which other property 
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owners, benefited by the improvement, are required to 
pay. Such a discrimination in favor of a condemnee 
has no standing in law. 

The defendant relies upon a number of decisions from 
other jurisdictions, including Sterner v. Nixon, 116 N. 
J. L. 418, 185 A. 48; Reyenthaler v. Philadelphia, 160 Pa. 
195, 28 A. 840; City of Chicago v. Koff, 341 Ill. 520, 
173 N. E. 666; Old South Association v. City of Boston, 
212 Mass. 299, 99 N. E. 235; Schuler v. Board of Super- 
visors of Lincoln Township, 12 S. D. 460, 81 N. W. 890; 
and Philadelphia v. Crew-Levick Co., 278 Pa. 218, 122 A. 
300. An examination of these cases reveals that they 
are either not in point on their facts or that they do not 
deal with the precise point we have before us in the 
present case. To the extent any of them may appear 
to support a rule contrary to the one we have herein 
announced, they are not persuasive. The rulings of 
the trial court on this subject were clearly prejudicial 
to the rights of the city. 

As to the second assignment of error, the record dis- 
closes that the city attempted to show sales of similar 
land in the vicinity as an aid to the jury in fixing the 
damages. Objections to this evidence were sustained 
by the trial court for the reason that similar sales could 
be used only on cross-examination and that they could 
not be properly used in the city’s testimony in chief. 

The applicable rule is: “In condemnation where the 
value of real estate is in issue, evidence of particular 
sales of other land may not be introduced as independent 
‘ proof on the question of value, unless foundation is laid 
indicating that prices paid represented the market or 
going value of such land, that they were made at or 
about the time of the taking by condemnation and that 
the land so sold was substantially similar in location and 
quality to that condemned.” Langdon v. Loup River 
Public Power Dist., 142 Neb. 859, 8 N. W. 2d 201. See, 
also, Papke v. City of Omaha, 152 Neb. 491, 41 N. W. 
2d 751; Lynn v. City of Omaha, 153 Neb. 193, 43 N. W. 
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2d 527. It is plainly stated in the Langdon case that 
the applicable rule does not exclude testimony in chief 
as to the sale of other lands where proper and sufficient 
foundation has been laid to make such testimony of 
value. We think the trial court was in error in refusing 
to permit the city to lay a foundation for the admission 
of evidence of other similar sales of land in the locality, 
and erred further in refusing to admit such evidence 
where a proper foundation had been laid therefor. 

The third assignment of error is that the trial court 
erred in copying into the instructions portions of the al- 
legations of the pleadings upon which no evidence was 
offered. This is based upon the inclusion of an allega- 
tion in instruction No. 2 that defendant would be sub- 
jected to special assessments for paving, water, and 
sewer in Fiftieth Street when the evidence shows that 
no sewer would be constructed therein. We do not 
deem it necessary to determine whether or not preju- 
dicial error was contained in this instruction in view of 
our holding herein that the allegations with regard to 
special assessments were wholly improper. Since a re- 
trial of the case is required and the purported issue will 
be wholly removed, it is an academic matter under the 
present state of the record. 

For the reasons herein stated, the judgment of the 
district court is reversed and the cause of action re- 
manded for a new trial. 

REVERSED AND REMANDED. 


IN RE APPLICATION OF DALE WILLIAMS FOR A WRIT OF 
HaBeEaS CorPus. 
DALE WILLIAMS, APPELLANT, V. IRA A. WILLIAMS ET AL., 


APPELLEES. 
74 N. W. 2d 543 


Filed January 27, 1956. No. 33894. 
1. Habeas Corpus: Infants. Where the custody of a minor child 
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is involved in a habeas corpus action, the custody of the child is 
to be determined by the best interests of the child, with due 
regard for the superior rights of a fit, proper, and suitable 
parent. : 

2, Parent and Child. The courts may not properly deprive a 
parent of the custody of a minor child unless it is shown that 
such parent is unfit to perform the duties imposed by the rela- 
tion, or has forfeited that right. 


3. The natural rights of a parent to the custody of his 
child are not absolute. They must yield to the best interests of 
the child where the preferential right has been forfeited. 

4. Where a parent commits an infant child to the care 


and custody of others who properly care for the child in a 
suitable home for many years without compensation, and thereby 
permits strong mutual attachments to develop, the parent for- 
feits his natural right to its custody. The controlling considera- 
tion in a subsequent proceeding by the father to regain its cus- 
tody is the welfare and best interests of the child. 


APPEAL from the district court for Red Willow County: 
VicToR WESTERMARK, JUDGE. Affirmed. 


Stevens & Scott, for appellant. 
Russell & Colfer, for appellees. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauauH, JJ. 


CARTER, J. 

In this case the relator, Dale Williams, seeks the cus- 
tody of his 8-year-old son, Dale Ira Williams, by habeas 
corpus. The trial court denied relator’s application for 
the custody of the child and relator appeals. 

The record discloses that Dale Ira Williams was born 
on April 2, 1947. His mother died approximately 4 
hours after his birth. On the same day the child was 
placed under the care and custody of the respondents, 
Ira A. Williams and Matilda Williams, the paternal 
grandparents of the child, where it has remained until 
this action was filed on June 1, 1955. The relator, Dale 
Williams, is 33 years of age and a resident of Aurora, 
Colorado, where he is gainfully employed. On December 
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26, 1948, he remarried. The question of the fitness of 
either the father or the grandparents to have the custody 
of the child was not made an issue in the case. The rela- 
tor asserts his rights as the natural guardian of his child. 
He states that he has a suitable home; that he has re- 
married and can properly care for the child; and that his 
present wife will give the child the care necessary to its 
continued welfare. 

The respondents reside on a farm near Indianola, Ne- 
braska. They are each 60 years of age. They have ade- 
quate financial resources to properly care for the child. 
The family includes a 16-year-old daughter who resides 
at home. The evidence shows that they have a suitable 
home in which to maintain the child. They have trans- 
ported the boy to and from country school, where he 
has done well. Each of the respondents testify that the 
child has been contented while staying with them and has 
evidenced a desire to remain with them. They testify 
that they have become attached to the child as if he were 
their own and express their opinion that the best inter- 
ests of the child require that he remain with them. 
There is evidence in the record that the child has visited 
his father in Colorado but has an aversion to living there. 
The grandparents express a willingness to continue to 
care for the boy as they have done during the 8 years 
he has been with them. No complaint is made that the 
child has not been properly cared for during the time 
he has been with them. 

The evidence shows that the father has visited the 
child from time to time since the grandparents have 
had his custody. The father has made some contribu- 
tions to the support of the child but the grandparents 
have provided the major portion of the cost of the child’s 
support. The father never sought the custody of the 
child until a few months prior to the commencement of 
this litigation. There is evidence of difficulties between 
the father and the grandparents, which arose shortly 
before this action was commenced. There is evidence 
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that the child became emotionally upset because of the 
father’s attitude and the desire of the child to remain 
with his grandparents. There is no evidence in the 
record concerning the attitude of relator’s second wife 
toward the boy, although the relator states that it would 
be agreeable with her. It cannot be determined, with- 
out disregarding the evidence, that the relator and his 
wife, or the grandparents, are unfit to have the custody 
of the child. The decision must therefore rest on other 
considerations. 

The general rules governing the custody of minor 
children are well settled in this state. They have been 
stated to be: Where the custody of a minor child is 
involved in a habeas corpus action, the custody of the 
child is to be determined by the best interests of the 
child, with due regard for the superior rights of a fit, 
proper, and suitable parent. The courts may not prop- 
erly deprive a parent of the custody of a minor child 
unless it is shown that such parent is unfit to perform 
the duties imposed by the relation, or has forfeited that 
right. Lakey v. Gudgel, 158 Neb. 116, 62 N. W. 2d 525; 
Ripley v. Godden, 158 Neb. 246, 63 N. W. 2d 151; More- 
house v. Morehouse, 159 Neb. 255, 66 N. W. 2d 579; 
State ex rel. Hamilton v. Boiler, 159 Neb. 458, 67 N. W. 
2d 426. Since there is no evidence of the father’s un- 
fitness to have the custody of his child, the only ques- 
tion for determination is whether or not he has forfeited 
his preferential right to the child’s custody. 

The record in this case shows that the respondents have 
cared for this little boy from the day of his birth with the 
full consent and approval of the father. For 8 yeavs 
the grandparents have raised and educated the boy as if 
he were their own, without any reasonable compensa- 
tion. The grandparents testify to their attachment for 
this child which has naturally come about through 
the willingness of the father that they should assume 
the responsibility for his care and training. The only 
home the child has known since his birth has been that 


690 NEBRASKA REPORTS [Vou. 161 


Williams v. Williams 


of the grandparents. The little boy has been happy 
and contented in the home of the grandparents. They 
have been parents to the child for all intents and pur- 
poses. A court may well hesitate to take the child 
away from such surroundings to try an experiment 
elsewhere. The father will not be deprived of his 
right to visit the child at the home of the grandparents. 
But we are convinced from this record that if the boy 
is taken from his present surroundings, the severance 
of the relationship he has had for all 8 years of his 
young life will be to the detriment of his welfare. The 
indifference of the father for the child’s welfare for 
almost 8 years and his willingness that others should 
assume the obligations of parents in his stead, with the 
development of the ties and affections that naturally 
flow therefrom, leads us to the conclusion that the father 
has forfeited his natural right as a parent to uproot 
and destroy the close relationship between the child 
and the grandparents which he permitted to come into 
existence with his full approval and consent. 

While it is true that a parent has a natural right to 
the custody of his child, the court is not bound as a 
matter of law to restore a child to a parent under any 
and all circumstances. The welfare of a child of tender 
years is paramount to the wishes of the parent, where 
it has formed a natural attachment for persons who 
have long stood in the relation of parents with the par- 
ents’ approval and consent. This has long been the 
rule in this state. Sturtevant v. State ex rel. Havens, 
15 Neb. 459, 19 N. W. 617, 48 Am. R. 349; State ex rel. 
Thompson v. Porter, 78 Neb. 811, 112 N. W. 286; In re 
Burdick, 91 Neb. 639, 136 N. W. 988, 40 L. R. A. N. S. 
887; Gorsuch v. Gorsuch, 148 Neb. 122, 26 N. W. 2d 598. 

We quite agree that the natural right of a parent to 
the custody of his child is not lightly to be denied. 
But where it appears, as here, that the father abandoned 
the care of his child to his parents for 8 years begin- 
ning from the day of its birth, with his full approval 
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and consent, he has forfeited his natural right to the 
child’s custody. The best interests of the child require 
that he remain in the custody of the respondents who 
have occupied the relation of parents throughout the 8 
years of the child’s life and whose home has been the 
only home the child has ever known. The trial judge 
who heard the evidence and saw the witnesses came 
to the same conclusion. We find no reason to question 
the conclusions reached by the trial court, or to disturb 
the judgment entered. 
AFFIRMED. 


ANEITA F,. RUEHLE, APPELLANT, V. EDWARD W. RUEHLE 


ET AL., APPELLEES, 
74 N. W. 2d 689 


Filed February 3, 1956. No. 33629. 


1. Divorce. Section 42-312, R. R. S. 1948, specificaily provides 
that the court in a divorce action retains jurisdiction of the 
subject matter and the parties for the enforcement or modifica- 
tion of a judgment for maintenance of children, and prescribes 
the method by which a decree for child support may be modified. 

-. Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor child or 
children, contingent only upon a subsequent order of the court, 
such payments become vested in the payee as they accrue. The 
courts are without authority to reduce the amounts of such 
accrued payments. 

38. Accord and Satisfaction. An accord and satisfaction is predi- 
cated upon an agreement between the parties based upon a 
consideration and fully executed on the part of the defendant, 
whereby the plaintiff’s cause of action is satisfied or discharged. 

4, Divorce. A proceeding in a divorce case with reference to an 
adjudication of child support is a continuation of the divorce 
suit and one of its incidents, and an attorney’s fee for services 
rendered in this court may be allowed and taxed as costs. 


AppEAL from the district court for Lancaster County: 
Harry ANKENY, JUDGE. Reversed and remanded with 
directions. 
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Charles Ledwith, for appellant. 


Towle, Young & Scheaff and Thomas J. McManus, for 
appellees. 


Heard before Summons, C. J., CARTER, YEAGER, WENKE, 
and Bos.aucH, JJ., and Koxger, District Judge. 


MESsMoRE, J. 


This is an action brought in the district court for Lan- 
caster County by Edward W. Ruehle, the defendant in 
a divorce action brought by Aneita F. Ruehle, plaintiff 
therein, for the purpose of obtaining a judgment for 
child support rendered against him in the divorce action 
adjudged satisfied and released of record. The plain- 
tiff in the divorce action, by cross-petition in the instant 
case, prayed for an accounting and that a lien be cre- 
ated on certain real estate held in the name of the de- 
fendant Grace Ruehle, the present wife of Edward W. 
Ruehle, for amounts payable as child support. 

The record discloses that Aneita F. Ruehle obtained 
a decree of divorce from Edward W. Ruehle on May 
18, 1939, and was awarded custody of their daughter Jo 
Ann, then 8 years of age, until further order of the court, 
and the sum of $40 a month for child support to be 
paid to the clerk of the district court for Lancaster 
County on the first day of each month to be delivered 
to Aneita F. Ruehle upon her receipt therefor. On No- 
vember 29, 1939, the husband, Edward W. Ruehle, filed 
a supplemental petition for modification of the original 
decree of divorce with reference to child support. To 
this petition Aneita F. Ruehle filed an answer and cross- 
petition requesting an increase in child support to $75 
a month. A decree was entered by the trial court on 
February 15, 1940, finding that the defendant Edward 
W. Ruehle should pay child support in the amount of 
$50 a month commencing March 1, 1940, payable to the 
clerk of the district court until further order of the 
court. 
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By stipulation of the parties filed November 30, 1940, 
it appears that there were delinquent child support 
payments in the amount of $229.84 for which Aneita F. 
Ruehle agreed to accept $104.92 in full payment. In 
addition, the defendant was to pay costs in the amount of 
$38.79 and attorney’s fees in the amount of $63, and 
the amount of $15 on the first day of December 1940 
and on the 15th day of December 1940, and on the same 
dates each month thereafter. In consideration of such 
payments, Aneita F. Ruehle was not to issue execution, 
garnishment, or other process against the defendant 
Edward W. Ruehle as long as the payments continued. 
On March 1, 1941, if all the payments had been promptly 
paid, Aneita F. Ruehle was to release her judgment for 
child support for the amounts accrued, and in the event 
payments were continued then at the expiration of each 
3 months thereafter. The stipulation provided further 
that in the event Edward W. Ruehle failed to make any 
payments as therein provided, the plaintiff Aneita F. 
Ruehle, at her election, might terminate the agreement 
forthwith and take such steps as she desired to collect 
child support in the amount of $50 a month for such 
period of time as she had last receipted for in full. The 
stipulation provided further: “It is not the intention of 
the parties to modify the decree of this court as it now 
stands, but that said decree shall remain in full force 
and effect, subject, however to this agreement between 
the parties.” The stipulation was dated November 28, 
1940. 

On January 8, 1953, the defendant Edward W. Ruehle 
filed a petition in the district court. This petition was 
later amended. We make reference to the amended 
petition containing the following allegations in sub- 
stance. The petition set forth the date of the decree of 
divorce, the awarding of custody of the minor child, 
child support and the manner in which the same should 
be paid, and alleged that the child support payments 
were made directly to Aneita F. Ruehle or to the clerk of 
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the district court until September 1948, at which time 
Edward W. Ruehle had an oral conference with Aneita 
F. Ruehle about sending their daughter to Wesleyan 
University; that it was orally agreed by and between 
Aneita F. Ruehle and Edward W. Ruehle that in lieu of 
child support payments the defendant Edward W. Ruehle 
would pay all of the expenses of the daughter while 
she attended Wesleyan University; that Edward W. 
Ruehle did assume and pay such expenses which were 
far in excess of the monthly child support payments; that 
such payments were in lieu of child support payments; 
and that he paid all the tuition, board and room, and 
other expenses of their daughter Jo Ann from October 
1948 until August 17, 1949. The amended petition fur- 
ther alleged that on or about August 1, 1949, the daughter 
Jo Ann decided to enter nurses training at Bryan Me- 
morial Hospital, and it was agreed by and between 
Aneita F. Ruehle and Edward W. Ruehle that the latter 
would pay the entry expense of $100 and any additional 
expenses in connection with Jo Ann’s training in lieu of 
child support that should have been paid to the clerk 
of the district court; that it was the understanding and 
belief of Edward W. Ruehle that Aneita F. Ruehle 
would accept the aforesaid payments at Wesleyan Uni- 
versity and Bryan Memorial Hospital and all expenses: 
of the daughter in connection therewith as full payment 
of child support as it became due, and that Aneita F. 
Ruehle would release and discharge Edward W. Ruehle 
and the judgment against him; that Jo Ann, the daughter 
of the parties, attained her majority on August 17, 1951; 
and that Edward W. Ruehle relied on the oral agree- 
ment with Aneita F. Ruehle and made all the payments 
as provided for by the oral agreement believing that 
Aneita F. Ruehle would credit him with such payments: 
and release the judgment for child support against him,,. 
which Aneita F. Ruehle failed and refused to do. 

The answer of Aneita F. Ruehle to the amended peti-- 
tion denied that Edward F. Ruehle ever made any child 
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support payments directly to her other than to the clerk 
of the district court with her consent; denied the oral 
agreement as pleaded in the amended petition; and ad- 
mitted that on August 1, 1949, Jo Ann decided to enter 
nurses training at Bryan Memorial Hospital, and that 
on August 17, 1951, Jo Ann reached her majority and 
became self-supporting. 

In the cross-petition Aneita F. Ruehle set forth the 
modification of the decree as heretofore mentioned, and 
the stipulation, and pleaded that she never released 
her judgment for child support on March 1, 1941, or 
any other date; that the stipulation was void and of no 
effect; pleaded the installments of child support and in- 
terest thereon due; that the legal relations of the parties 
had been affected by a conveyance of real estate to the 
present wife of Edward W. Ruehle dated June 8, 1951; 
that the construction of the deed was necessary to de- 
termine the rights of the parties; that an actual contro- 
versy existed and justiciable issues were presented, and 
a declaratory judgment on the issues would terminate 
the controversy; pleaded the purchase price of the prop- 
erty paid by Edward W. Ruehle, the mortgage thereon, 
and other facts with reference thereto; that a trust was 
created; and that Aneita F. Ruehle was without an ade- 
quate remedy at law. The prayer was for dismissal of 
Edward W. Ruehle’s amended petition and for an ac- 
counting, interest, and a declaration of the rights and 
status and other legal relations of the parties as affecte1 
by the conveyance to Edward W. Ruehle’s present wife 
of the real estate as described in the cross-petition, and 
to declare and adjudge that a trust of such real estate 
had resulted and was subject to a lien. 

The trial court entered a decree on April 21, 1954, 
finding that the stipulation entered into between the 
parties on November 28, 1940, suspended the right to 
enforce the judgment as long as there was no breach of 
the agreement; that the oral agreement between Edward 
W. Ruehle and Aneita F. Ruehle that said defendant 
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Edward W. Ruehle, in lieu of payments to the clerk of 
the district court for child support, would take over the 
cost of providing an education for the daughter Jo Ann 
Ruehle was supported by ample consideration, and that 
there was complete accord and satisfaction; that Edward 
W. Ruehle was entitled to a release and satisfaction of the 
judgment for child support; and that the cause of ac- 
tion against the present wife of Edward W. Ruehle be 
dismissed. 

Aneita F. Ruehle, the plaintiff, filed a motion for new 
trial which was overruled. Thereafter she perfected 
appeal to this court. 

Edward W. Ruehle testified that he made payments 
to the clerk of the district court which approximated 
$15 each 2 weeks from December 1, 1940, to June 1949; 
that the daughter Jo Ann lived with her mother; that 
in the fall of 1948 Jo Ann changed her residence by en- 
tering Wesleyan University and moving onto the campus 
in Johnson Hall, girls’ dormitory at University Place, 
on November 17, 1948, and from that time on did not 
live with her mother; that on October 12, 1948, prior to 
the time Jo Ann entered Wesleyan University, he had a 
conversation with Jo Ann and her mother relative to 
Jo Ann moving from the mother’s home to the school; 
that school had started at that time; that in the conver- 
sation had with Aneita F. Ruehle he asked her if Jo Ann 
had talked to her about going to Wesleyan to live in 
Johnson Hall, to which she replied that Jo Ann had; 
that he then asked her if it was agreeable for Jo Ann 
to move out, and received a reply that if it was Jo Ann’s 
wish it was agreeable; and that he then asked her if Jo 
Ann had discussed the release of child support payments 
since he could not afford to pay child support in addition 
to paying all the expenses while Jo Ann attended the 
university and she replied that Jo Ann had. He further 
testified that he paid all of Jo Ann’s expenses, tuition, 
board, room, sorority dues, and other items of expense, 
and the agreement was that he was to continue to pay 
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child support payments into the district court until such 
time as it was determined whether or not Jo Ann would 
continue in school. and be successful in her endeavors; 
that he paid the expenses of Jo Ann-at the university and 
also $30 a month to the clerk of the district court until 
June 1949, with the understanding that Aneita F. Ruehle 
was to return the money paid into the clerk’s office 
during such period of time that Jo Ann attended the 
university; and that Aneita F. Ruehle returned the pay- 
ments in cash by giving the same to Jo Ann with instruc- 
tions to.return the money to her father. He further tes- 
tified that in 1949 he stopped this method of making 
the payments upon the suggestion of Aneita F. Ruehle 
that it was a nuisance. During the summer of 1947 and 
1948 Jo.Ann worked at the Lincoln General Hospital 
as a nurses aid. In the fall of 1949 she entered Bryan 
Memorial Hospital to become a registered nurse. She 
continued her employment there until August 17, 1952. 
She was graduated from Wesleyan University in 1953. 
During the time she was taking training at Bryan Me- 
morial Hospital he paid her expenses. Jo Ann subse- 
quently married and moved to Los Angeles. 

Jo Ann, by deposition, corroborated the testimony of 
her father that he paid all of her expenses for tuition, 
room and board at the university, also the child sup- 
port as testified to by him, and that she was graduated 
from the university and became a registered nurse and 
self-supporting. 

Aneita F. Ruehle did not testify. There is no con- 
tradiction of the testimony of Edward W. Ruehle and 
Jo Ann. 

We hereinafter refer to the plaintiff, Aneita F. Ruehle, 
as appellant, and the defendant, Edward W. Ruehle, as 
the appellee. 

The appellant sets forth many assignments of error. 
We consider the following important to a determination 
of this appeal: The trial court erred in finding there 
was a complete accord and satisfaction between the 
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appellant and the appellee, and in failing to grant the 
relief prayed for in the appellant’s cross-petition; and 
the trial court erred in not finding that the written stipu- 
lation between the appellant and appellee dated No- 
vember 28, 1940, was void and unenforceable for lack 
of consideration moving to the appellant. 

Section 42-312, R. R. S. 1943, provides as follows: 
“If the circumstances of the parties shall change, or it 
shall be to the best interests of the children, the court 
may afterwards from time to time on its own motion 
or on the petition of either parent revise or alter, to any 
extent, the decree so far as it concerns the care, cus- 
tody and maintenance of the children or any of them.” 

Divorce and its incidents are matters of public con- 
cern over which the Legislature has authority. What 
policies to adopt concerning its regulation are for it to 
decide and are not for the courts. See Harrington v. 
Grieser, 154 Neb. 685, 48 N. W. 2d 753. 

The above-cited statute specifically provides that the 
court in a divorce action retains jurisdiction of the sub- 
ject matter and the parties for the enforcement or modi- 
fication of a judgment for maintenance of children and 
prescribes the method by which a decree for child sup- 
port may be modified. See Miller v. Miller, 153 Neb. 
890, 46 N. W. 2d 618. 

Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, such payments become vested in the 
payee as they accrue. The courts are without authority 
to reduce the amounts of such accrued payments. See, 
Wassung v. Wassung, 136 Neb. 440, 286 N. W. 340; Clark 
v. Clark, 139 Neb. 446, 297 N. W. 661. 

The decree of a district court in a divorce action, in- 
sofar as a minor child is concerned, is never final in the 
sense that it cannot be changed but is subject to re- 
vision at any time in the light of changing circumstances. 
The district court has a continuing power, after decree 
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of divorce, alimony, and child support has been granted, 
to review and revise the provisions of child support at 
its subsequent terms by petition of either of the parties. 
An application to modify the terms of a decree of divorce 
is not an independent proceeding. It is not the com- 
mencement of an action. It is simply a proceeding sup- 
plementary or auxiliary to an action in which certain 
matters theretofore determined are by the very terms 
of the statute subject to modification. See Bize v. Bize, 
154 Neb. 520, 48 N. W. 2d 649. 

The stipulation, as appears in the instant case, in no 
sense modified the decree with reference to the child 
support, and it was so agreed by the parties as the stipu- 
lation discloses. 

Accord and satisfaction is defined in Crilly v. Ruyle, 
87 Neb. 367, 127 N. W. 251, as follows: “An accord and 
satisfaction is predicated upon an agreement between 
the parties based upon a consideration and fully executed 
on the part of the defendant, whereby the plaintiff’s 
cause of action is satisfied or discharged.” 

The appellee contends that an accord and satisfaction 
prevailed in the instant case when the oral agreement 
between the appellant and the appellee was made on 
October 12, 1948, and that according to this agreement 
the appellant agreed to release the judgment against the 
appellee for all child support that might have accrued 
and become due under the decree. We are not in accord 
with the appellee’s contention in this respect. We are 
in accord that there is a complete accord and satisfaction 
of the child support that would have accrued or become 
due from and after October 12, 1948, by reason of an 
agreement that was far more beneficial to the interests 
of the daughter Jo Ann. She had the benefit of an edu- 
cation and nurses training, and acquitted herself with 
honor, all through the efforts of the appellee by agree- 
ment with the appellant. 

We conclude that there should be an accounting as to 
the child support payments which had accrued and were 
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due up to October 12, 1948, with interest thereon at the 
legal rate, and that all credits should be given to the 
appellee for payments made by him for child support. 
The cause is remanded to the trial court for determina- 
tion of the amount of child support due on this phase of 
the case, 

The appellant, as shown by the pleadings heretofore 
stated in part, contends that the real estate described 
therein should be impressed with a lien for the payment 
of child support that might be found owing by the ap- 
pellee. The record discloses the title to this property 
to be in the name of Grace Ruehle, the present wife of 
the appellee. We find nothing in the record to support 
the contention of appellant and, under the circumstances 
as presented in the record, there is no reason to impress 
a lien upon this real estate or subject any part of it to 
payments of child support that may be owing by the 
appellee. 

The appellant contends she is entitled to an allowance 
for attorney’s fees to be taxed as costs on the ground 
that this proceeding is a continuation of the divorce suit 
and one of its incidents. 

We have held that under section 42-312, R. R. S. 1943, 
attorney’s fees may be allowed until the subject matter is 
finally settled and determined. See Miller v. Miller, 
supra. It is true, the law permits an allowance of 
attorney’s fees in a case such as this, but does not re- 
quire it. Under the facts and circumstances as pre- 
sented in the instant case, we believe that there should 
be no allowance of attorney’s fees to be taxed as costs 
in behalf of the appellant, and that the appellant be 
required to pay her own costs and attorney’s fees. 

For the reasons given in this opinion, the judgment 
of the district court is reversed and the cause remanded 
with directions to modify the decree in accordance with 
the opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Messmore, J., participating on briefs. 
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CarTER, J., dissenting. 

I am not in accord with the decision of the majority. 
The factual situation as stated by the majority is ac- 
cepted as correct. However, for the purposes of this 
dissent I shall restate the conclusions to be drawn from 
the record. 

Plaintiff and defendant were divorced on May 18, 
1939. Plaintiff was granted the custody of Jo Ann 
Ruehle, then 8 years of age, and was awarded the sum 
of $40 a month for her support. On February 15, 1940, 
the trial court on proper application increased the child 
support to $50 per month. On November 28, 1940, 
there were delinquent child support payments in the 
amount of $229.84. In order to secure an amicable ad- 
justment of the delinquent payments and the payments 
to be made by the defendant in the future within his 
ability to pay, a stipulation was entered into between 
the parties on November 28, 1940, which becomes of 
primary importance in the disposition of this case. The 
record clearly shows that the stipulation was openly 
arrived at without any overreaching by either of the 
parties. In fact, the stipulation was prepared by the 
attorney for one of the parties, and the attorney of record 
of each party appears to have signed the stipulation 
as witnesses to the signatures of their respective clients. 

The body of the stipulation is in three paragraphs in 
which the parties stipulate as follows: 

“1. That there is now due to plaintiff delinquent 
child support in the sum of $229.84, unpaid court costs 
in the sum of $38.79, and a balance due on attorney fees 
heretofore taxed against the defendant of $63.00, and 
that plaintiff shall accept as full payment of said child 
support the sum of $104.92, provided said court costs 
and attorney fees as above set out are paid in full. 

“2. It is further stipulated that in event the defend- 
ant pays the sum of $15.00 as child support on the Ist 
day of December, 1940, and $15.00 on the 15th day of 
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December, 1940, and like amounts on the 1st and 15th 
days of each month thereafter, that plaintiff will not 
issue execution, garnishment or other process against 
the defendant so long as said payments continue, and 
that on the Ist day of March, 1941, in event all of said 
payments herein provided for have been made promptly 
at the times and in the amounts set out, plaintiff will 
release her judgment for child support in full to March 
1, 1941, and in event said payments are continued as 
herein provided for, plaintiff will release her judgment 
for child support for the amounts accrued, at the expira- 
tion of each three months thereafter; provided further, 
that in the event that defendant fails to make any pay- 
ment herein provided for at the time or in the amount 
required, plaintiff at her election may terminate this 
agreement forthwith and take such steps as she desires 
to collect child support at $50.00 per month from such 
period of time as she has last receipted for in full. 

“3. It is not the intention of the parties to modify the 
decree of this court as it now stands, but that said decree 
shall remain in full force and effect, subject, however, 
to this agreement between the parties.” 

On August 17, 1951, the daughter, Jo Ann, attained 
her majority. On January 8, 1953, the defendant filed 
a petition in the action seeking a release of the judgment 
for child support after the plaintiff refused to volun- 
tarily release it. The evidence shows that all child sup- 
port payments agreed upon in the stipulation were made 
to plaintiff or to the clerk of the district court until Sep- 
tember 1948. At that time plaintiff and defendant orally 
agreed that in lieu of child support payments, defend- 
ant would pay all expenses of Jo Ann while she took 
nurses training at Bryan Memorial Hospital. In the fall 
of 1948 Jo Ann desired to enter Wesleyan University 
and it was thereupon agreed by the plaintiff and de- 
fendant that defendant would pay all the expenses in 
lieu of child support payments. The evidence shows 
that until June 1949, defendant paid $30 per month into 
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the office of the clerk of the district court and that 
plaintiff returned such payments to the defendant, in 
accordance with the agreements made, until such method 
of handling was discontinued at the instance of the plain- 
tiff because, as she said, it was just a nuisance. The 
foregoing facts were testified to by defendant and the 
daughter, Jo Ann. The plaintiff did not deny them. 
In fact, she did not even testify at the trial. The evi- 
dence stands admitted by the record. 

I concur in the rules cited in the cases appearing in 
the majority opinion. I submit, however, that they 
have no application to a case such as we have before us. 
The facts established by the undisputed evidence show 
that plaintiff is equitably estopped from enforcing her 
judgment for child support. It seems necessary to point 
out that the attempt to enforce the judgment came more 
than 12 years after the stipulation was made, and al- 
most a year and a half after the daughter, Jo Ann, 
had attained her majority, and after she had married 
and established a home in California. The support of 
a minor child is not therefore involved in the present 
litigation. It is not disputed that defendant complied 
meticulously with the written stipulation made by 
the parties and all the oral agreements that were subse- 
quently entered into. No attempt was ever made to dis- 
pute these facts. The only breach of the written stipu- 
lation was by the plaintiff. She agreed in writing that 
if payments of child support were promptly made in ac- 
cordance with the stipulation, she would at the end 
of each 3 months release the judgment as to payments 
accruing during that period. She neglected to do so, 
and, when called upon to do it immediately prior to 
the commencement of this suit in the manner to which 
she had agreed, she refused to do so. She now pleads 
her own breach of her agreement as a basis for a further 
recovery against the defendant who, it is admitted, kept 
his part of the agreement exactly as it was made. At 
no time did the plaintiff elect to terminate the agreement 
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in the manner in which the stipulation provided, for 
the reason, no doubt, that there had been no violation 
of its provisions which, by its terms, authorized her 
to do so. Her position in this litigation is: After re- 
ceiving all the benefits of the stipulation and the agree- 
ments contained therein; after the daughter, Jo Ann, 
had been properly supported and educated by the de- 
fendant in accordance with its terms, and more; after 
she had been relieved of the care and support of Jo 
Ann; after she had violated both the terms and spirit 
of the agreement by refusing to release the judgment 
during the periods she was required by the agreement 
to do; she now has the effrontery to petition a court 
of equity to adjudge that she is entitled to a large sum 
of money, with interest, resulting from her own breach 
of contract and her own bad faith. After all, the only 
purpose of a child support order is to require the father 
to perform his duty to society and to his child with ref- 
erence to her support. 

It is not my position that the written stipulation of 
the parties had the effect of modifying the judgment. 
The stipulation of the parties itself provides otherwise. 
Nor do I contend that there has been or has not been 
an accord and satisfaction of the judgment. There is 
no need to discuss those matters. My position is that 
plaintiff is equitably estopped from enforcing the judg- 
ment, however valid it may be, by her own conduct. 

In the early case of Ricketts v. Scothorn, 57 Neb. 51, 
77 N. W. 365, 73 Am. S. R. 491, 42 L. R. A. 794, this court 
said: “An estoppel in pais is defined to be ‘a right 
arising from acts, admissions, or conduct which have 
induced a change of position in accordance with the real 
or apparent intention of the party against whom they 
are alleged.’ Mr. Pomeroy has formulated the follow- 
ing definition: ‘Equitable estoppel is the effect of the 
voluntary conduct of a party whereby he is absolutely 
precluded, both at law and in equity, from asserting 
rights which might perhaps have otherwise existed, 
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either of property, or contract, or of remedy, as against 
another person who in good faith relied upon such con- 
duct, and has been led thereby to change his position 
for the worse, and who on his part acquires some cor- 
responding right either of property, of contract, or of 
remedy.’ (2 Pomeroy, Equity Jurisprudence 804.)” 
In City of Grand Island v. Willis, 142 Neb. 686, 7 N. 
W. 2d 457, this court said: “The petition pleads es- 
toppel. With reference thereto it is said in 10 R. C. L. 
688, sec. 19, that, ‘While the attempted definitions of 
such an estoppel are numerous, few of them can be 
considered satisfactory, for the reason that an equitable 
estoppel rests largely on the facts and circumstances 
of the particular case, and consequently any attempted 
definition usually amounts to no more than a declara- 
tion of an estoppel under those facts and circumstances.’ 
And in 31 C. J. S. 193, sec. 3, it is said: ‘It is commonly 
stated in many decisions that estoppels are odious and 
are not favored in law because they exclude the truth. 
Nevertheless, the wisdom and justice of the principle 
of estoppel, especially estoppel in pais, * * * are gen- 
erally recognized, the view being founded on principles 
of equity, morality, and justice, and in accord with 
good conscience, honesty, and reason; and, as such, the 
doctrine subserves its true purpose as a plain, practical, 
fair and necessary rule of law. * * * Tt is based on 
the grounds of public policy and good faith, and is in- 
terposed to prevent injury, fraud, injustice, and in- 
equitable consequences by denying to a person the right 
to repudiate his acts, admissions, or representations, 
when they have been relied on by persons to whom 
they were directed and whose conduct they were in- 
tended to and did influence.’ 31 C. J. S. 248, sec. 63. 
* * * As previously stated, and as shown by the au- 
thorities, the factual situation in each and every case 
and the circumstances surrounding it are so distinctively 
different that, out of numerous definitions, not a single 
one would apply in all cases wherein the question of 
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estoppel is raised, but, as pointed out, where the circum- 
stances are such that a grave injustice or inequity or 
fraud would be perpetrated by failing to apply the doc- 
trine, as appears in the instant case, then it may be 
applied.” 

It might be urged that an estoppel was not pleaded 
in the present case. The rule is: “Ordinarily an es- 
toppel or waiver must be pleaded by the party invok- 
ing it, but where the facts showing an estoppel or 
waiver are within the issues made by the pleadings and 
the evidence thereof is admissible for any purpose, it is 
not necessary that the estoppel or waiver shall be 
specially pleaded.” Ross v. First American Ins. Co., 
125 Neb. 329, 250 N. W. 75. The facts establishing an 
equitable estoppel are pleaded and conclusively estab- 
lished in the present case. 

The holding of the majority appears to rest largely 
on the theory that public policy in relation to the pro- 
tection and support of minor children in divorce actions 
requires an adherence to the hard and fast rule an- 
nounced in Miller v. Miller, 153 Neb. 890, 46 N. W. 2d 
618; Wassung v. Wassung, 136 Neb. 440, 286 N. W. 340; 
Clark v. Clark, 139 Neb. 446, 297 N. W. 661; and similar 
cases. As a general proposition as it arises in ordinary 
cases I concur in that conclusion. But an estoppel in 
pais is dependent upon the circumstances in each par- 
ticular case. And those circumstances must be consid- 
ered as of the time that the estoppel is alleged to arise. 
So considered, there is no question of the support of a 
minor child presently involved. The fact that the rights 
of a minor child were once involved does not mean, 
necessarily, that the public policy regarding their sup- 
port is forever present. The time can well arise when 
the public policy which supports an estoppel in pais 
can be superior to or the only public policy involved. 
While this court does not appear to have passed on this 
question, courts of other jurisdictions have done so. 

In Koenig v. Koenig (Mo. App.), 191 S. W. 2d 269, 
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the court in a similar case said: “Plaintiff had a judg- 
ment against defendant for $15 per month for support 
of her two children; there was $195 due on the judg- 
ment, when plaintiff and defendant agreed that upon 
payment to plaintiff of $750, she would release defend- 
ant from further liability. Plaintiff accepted the pay- 
ment of the $750 and for over nine years made no com- 
plaint of any fraud or duress in the procurement of the 
agreement and the satisfaction of the judgment. The 
agreement was entered into and carried into effect with 
deliberation and upon advice of able counsel. * * * And 
while it is true that the defendant could not, by contract 
with plaintiff, deprive the children of their right to 
support from him in case the plaintiff should fail to 
fulfill the contract by providing suitable support for 
the children, this does not mean that the contract as 
between plaintiff and defendant was not valid and bind- 
ing. * * * There is no suggestion in the petition that 
the children are now in need of support or will be in 
the future, or that plaintiff has not been able to or has 
not complied with her agreement and properly sup- 
ported them in the past.” In Lochrie v. Lochrie, 232 
Mo. App. 153, 108 S. W. 2d 178, it was said: “There 
can be no doubt that the satisfaction of the judgment 
was void as to the daughter, and a motion to set aside 
during minority or prior to her marriage would have 
been timely. * * * At the time the settlement was ef- 
fected and the release was made, approximately $200 
was paid to her (the wife) for the future maintenance 
of the minor, in addition to the delinquent installments 
and a fee of $25 to her attorney. This constituted suffi- 
cient consideration for the release of the judgment so 
far as plaintiff is concerned.” In Schnierle v. Schnierle, 
33 Ohio L. Ab. 212, 33 N. E. 2d 674, it was said: “If the 
plaintiff were awarded the judgment she seeks in this 
case, the judgment would belong to her and not to the 
child. The judgment would not require her to pay any 
sum recovered in support of the child. * * * In view of 
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the fact that the child is not interested in the judgment 
sought to be obtained in this case no good reason has 
been advanced why this agreement should not be recog- 
nized and given effect by the court.” See, also, Dutcher 
v. Dutcher, 103 Kan. 645, 175 P. 975; Bidinger v. Bid- 
inger, 89 Ohio App. 274, 101 N. E. 2d 241. 

Proceedings to enforce an order for the payment of 
money for the support of minor children are subject to 
any valid defense against the required payment. 27 C. 
J. S., Divorce, § 321, p. 1227. Laches has been held to 
be a defense. Matthews v. Wilson, 31 Ind. App. 90, 67 
N. E. 280. Acquiescence on the part of a wife in the 
husband’s paying less than the amounts stipulated by the 
court has been generally held to constitute a defense to 
an action or proceeding for the full amount stipulated 
in the court order. McKee v. McKee, 154 Kan. 340, 118 
P. 2d 544, 137 A. L. R. 880; Parker v. Parker, 189 App. 
Div. 603, 179 N. Y. S. 51; Caprio v. Caprio, 169 Misc. 
568, 8 N. Y. S. 2d 205; Glaze v. Strength, 186 Ga. 613, 
198 S. E. 721. The holdings of the latter cases can be 
summarized in the language of the Kansas court in Mc- 
Kee v. McKee, supra, wherein it was said: “A fair con- 
struction of appellee’s testimony is that she acquiesced 
— however unhappily — in the reduction to $50. That 
she did so is confirmed by the fact that every month 
for over nineteen years she took the $50, made no ob- 
jection to appellant, and took no steps of any sort to 
enforce payment of $60. She waited until after the 
daughter was of age and no longer required or asked 
any support from either of her parents and had signed 
the written release. 

“While lapse of time alone will not ordinarily sup- 
port a defense of laches, it has been held sufficient to 
make the doctrine applicable in cases where it would be 
clearly inequitable to permit the enforcement of bare 
legal rights (19 Am. Jur. 352, § 508), or where the de- 
lay in asserting rights has been wholly unreasonable. 
(21 C. J. 220, § 218). However, we have here much 


VoL. 161] JANUARY TERM, 1956 709 
Ruehle v. Ruehle 


more than mere lapse of time. We have acquiescence 
on the part of appellee — an important factor in de- 
termining whether there has been such laches as will 
bar recovery. (21 C. J. 224, 225, § 219; 10 R. C. L. 397, 
398, § 144, note 17.) We have the affirmative acts of 
appellee in accepting the monthly payments, without 
complaint, through the years. If appellant believed, 
as he asserts, that his action in reducing the payments 
was with the consent of the court, then her conduct let 
him rest in that belief. If we assume that he became 
aware that no formal court order had been entered, 
then it must be said that her acts and conduct lulled 
him into inaction in the matter of securing, if possible, 
such a court order. Can it fairly be said that appellee’s 
actions did not result in disadvantage to the appellant 
as far as enforcement of the alleged deficiencies is con- 
cerned? We think not. In the first place, payment of 
the lump sum now demanded is quite a different thing 
from payment of $10 a month. Furthermore, in the 
light of all the circumstances, it is obvious that appel- 
lant’s situation as it relates to possible modification of 
the order has been altered to his detriment by appellee’s 
acquiescence and long silence. The doctrine of laches 
being equitable in character, all facts and surrounding 
circumstances are to be considered in determining its 
applicability. We think it would be clearly inequitable, 
under the instant facts, to permit any recovery by ap- 
pellee.” See Miller v. Miller, supra, wherein this court 
recognized the application of such equitable principles 
in cases similar to the one at bar. See, also, Schroeder 
v. Ely, 161 Neb. 252, 73 N. W. 2d 165. 

Whether the defense invoked, under the facts of a par- 
ticular case, be laches, acquiescence, lapse of time, or 
estoppel, it is available in a case of this kind. All the 
principles of equity are not thrown to the four winds 
simply because a minor child was once involved. Equit- 
able principles were not evolved to prevent injury, fraud, 
injustice, and inequitable consequences by denying to 
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a person the right to repudiate his acts, agreements, and 
representations in one case, and to permit him to do it 
in another. It is a general principle to be applied in 
all cases when the circumstances warrant its application. 

I quite agree that if the child were a minor in need of 
support, any agreement made by the plaintiff and de- 
fendant depriving the child of adequate support would 
be void as to the child, and could properly be set aside 
in accordance with the public policy of the state. 

In the case at bar the minor child has reached her 
majority, and has in effect disclaimed any interest in the 
litigation. An allowance made by the court in addition 
to what plaintiff has already received would be a judg- 
ment for her and not for the child. Plaintiff does not 
claim that she has expended money of her own in support 
of the child for which she has not been reimbursed. She 
merely sees an opportunity, by disavowing her agreement 
which was relied on in good faith by the defendant, to 
relieve the defendant of a large sum of money. Equity 
does not permit one to repudiate his agreements made 
in good faith to accomplish such a dishonest scheme pro- 
ducing such inequitable consequences. The minor child 
having reached her majority, there is no public policy 
regarding this child support decree behind which this 
plaintiff may hide. She is subject to the same rules gov- 
erning equitable estoppel as is any other person who de- 
sires a dishonest change of position to accomplish selfish 
motives, 

It is not questioned in this record, in fact it is readily 
admitted, that the defendant supported Jo Ann, paid for 
her education and training, and performed the agree- 
ments made with the plaintiff to the latter’s complete 
satisfaction. The daughter, Jo Ann, now an adult per- 
son, so testifies. The only breach of the stipulation was 
the failure and refusal of plaintiff to discharge the de- 
cree in the manner provided. Equity will invoke the 
rule that it will consider done that which should have 
been done. If this rule is applied, plaintiff has no claim 
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to relief. How can it be said that the plaintiff, after en- 
tering into the agreement and inducing the defendant to 
rely upon it to his injury, may now avoid the effects of 
her own breach and insist upon the enforcement of a 
legal right based thereon? A recognition of such right 
finds no support in the principles of equity, morality, 
and justice, and are not in accord with good conscience, 
honesty, and reason. To so hold is to debase the prin- 
ciple of equitable estoppel which should be interposed 
to prevent injury, fraud, injustice, and inequitable con- 
sequences by denying to the plaintiff the right to repudi- 
ate her agreements, stipulations, and representations 
when they have been relied upon as she intended them 
to be. I submit that, under all the facts and circum- 
stances admitted to be true in this case, it would be 
grossly inequitable not to apply the principle of equitable 
estoppel. Its application requires an affirmance of the 
district court’s order denying any relief to the plaintiff 
and a granting of the application of the defendant for 
a satisfaction of the child support judgment. 

I am authorized to state that Simmons, C. J., concurs 
in the foregoing portion of this dissent. 

There is a further reason why this case must be af- 
firmed. Article V, section 2, Constitution of Nebraska, 
provides that district judges may sit as members of this 
court in four instances: (1) When the court sits in two 
divisions of five judges in each division, (2) when de- 
termining the constitutionality of a statute, (3) when 
hearing an appeal from a conviction of homicide, and (4) 
when reviewing a decision rendered by a division of the 
court. 

The pertinent part of the constitutional provision pro- 
vides: “* * * Whenever necessary for the prompt sub- 
mission and determination of causes, the supreme court 
may appoint judges of the district court to act as asso- 
ciate judges of the supreme court, sufficient in number, 
with the judges of the supreme court, to constitute two 
divisions of the court of five judges in each division. 
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Whenever judges of the district court are so acting the 
court shall sit in two divisions, and four of the judges 
thereof shall be necessary to constitute a quorum. 
Judges of the district court so appointed shall serve dur- 
ing the pleasure of the court, and shall have all the 
powers of judges of the supreme court. The Chief Jus- 
tice shall make assignments of judges to the divisions of 
the court, and shall preside over the division of which 
he is a member, and designate the presiding judge of 
the other division. The Judges of the supreme court, 
sitting without division, shall hear and determine all 
cases involving the constitutionality of a statute, and all 
appeals from conviction of homicide; and may review 
any decision rendered by a division of the court. In 
such cases, in the event of the disability or disqualifica- 
tion by interest or otherwise, of any of the judges of 
the supreme court, the court may appoint judges of the 
district court to sit temporarily as judges of the supreme 
court, sufficient to constitute a full court of seven judges. 
** *” T submit that the present case is not one where 
the Constitution authorizes a district judge to participate. 

The situation presented by this part of the dissent 
arose in the following manner. At the time the case 
was first argued, Chappell, J., considered himself dis- 
qualified, and the case was heard by the other six mem- 
bers of the court. A proposed opinion reversing the 
trial court’s judgment was submitted by Messmore, J., 
which failed of adoption, and the case was reassigned 
to Simmons, C. J. The latter submitted a proposed opin- 
ion affirming the trial court’s decision, which failed of 
adoption. The differences of opinion were such that a 
hopeless even division of the court was acknowledged 
by all participating members of the court. 

The case was set down for reargument, and Kokjer, 
District Judge, was invited to sit with the court at the 
reargument. He did so, and in due time expressed the 
view that the proposed opinion by Messmore, J., cor- 
rectly determined the issue. Prior to the taking of the 
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vote on a motion to adopt the proposed opinion of Mess- 
more, J., the right of a district judge to vote on the 
matter was specifically challenged. In due time Sim- 
mons, C. J., concurred with Yeager, Messmore, and 
Wenke, JJ., that it was a case in which a district judge 
could participate as a member having “all the powers” 
of a judge of this court. The foregoing facts are the 
ones upon which I base my contention that a district 
judge is without power to participate in such a case as 
we presently have before us, that the appeal actually re- 
sulted in an equally divided court, and that, under such 
circumstances, an affirmance is required. If there is 
an equally divided court, the cases are legion that an 
affirmance is required. See 5 C. J.S., Appeal and Error, 
§ 1844 (b), p. 1314, and cases cited in the note thereto. 

I submit that the constitutional provision is plain and 
without the semblance of ambiguity. It is not subject 
to construction. The fact that certain practices have been 
indulged in by the court cannot change the plain mean- 
ing of the constitutional provision. The acquiescence of 
Simmons, C. J., in the views of Messmore, Yeager, and 
Wenke, JJ., that Kokjer, District Judge, is eligible to 
participate, can add nothing to such an apparent dis- 
regard of this pertinent provision of the fundamental 
law of our state. 

I would be less than fair if I did not state that the 
indiscriminate use of district judges as members of this 
court has been discussed by members of the court from 
time to time in the past. A cursory search into past 
records does not reveal a single case that I have been 
able to find, although there may be some, where a situ- 
ation such as we have before us has arisen, to wit: 
Where the regular members of the court, who were 
qualified to hear the case, divided equally on the merits, 
and where the vote of a district judge purported to 
reverse a judgment of the district court entered by a 
district judge who, in the eyes of the law, is of equal 
standing. But even if such case or cases exist, it could 
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not operate to change the plain language of the Consti- 
tution. I submit that these facts provide an appropri- 
ate case for the challenge to be made which questions 
the right of district judges to participate in cases of this 
kind. It raises purely a question of constitutional law, 
and nothing more. The issue cannot be decided on evi- 
dence of past practice over the years, by language used 
when this issue was not directly raised, or by some 
strained interpretation of the constitutional provision 
which is plain, clear, and not subject to construction, 
Nor can such a ruling be justified on the theory that this 
court sits as a division at any time that a full bench is 
not available for the simple reason that a “division” of the 
court is defined in the very section of the Constitution 
under consideration. Such an attempted construction 
would have the effect of nullifying other plain language 
contained in the constitutional provision and constitute 
a complete change in its meaning by judicial pronounce- 
ment. The court should apply the same rules of constitu- 
tional construction when dealing with limitations or 
grants of power which apply to it as it applies to litigants 
when constitutional questions are presented for deter- 
mination. The department of government charged with 
the interpreting power should be very zealous, it seems to 
me, to apply the same rules of construction to its own 
grants and limitations of power that it applies to others. 
If the highest court of a state may construe plain pro- 
visions of the Constitution, dealing with the powers of the 
court, according to its own views of what it should be 
instead of what it is, the court becomes, in effect, a con- 
tinuing constitutional convention. It requires no con- 
demnation in terms to point up the fact that such a willful 
disregard of its constitutional authority strikes at the 
very foundations of constitutional government. 

The effect of the court’s action is to deprive the defend- 
ant of the fruits of his judgment by a process not author- 
ized, but in fact condemned, by the Constitution. I sub- 
mit that the record shows on its face that an affirmance 
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is required and that the purported action by Simmons, 
C. J., Yeager, Messmore, and Wenke; JJ., authorizing 
the participation of Kokjer, District Judge, in order to 
secure a purported majority, is in direct violation of the 
Constitution, and wholly void. The judgment of re- 
versal being void on its face, it is subject to the same 
defenses as any other void judgment. 

I have been directed by Boslaugh, J., to state that he 
concurs fully in this dissent. 

KoxJer, District Judge, concurring. 

I concur in the majority opinion which carefully ap- 
plies the salutary rules that have been provided by stat- 
ute and earlier decisions of this court. 

A father is charged with the support of his children. 
When a divorce is granted and custody of the children 
is awarded to the mother it becomes the duty of the 
district court to inquire into the reasonable needs of the 
children and the ability of the father to supply those 
needs and to direct him to pay within the limits of his 
ability the amount required for that purpose. As has 
been pointed out in the majority opinion, the statutes 
provide that if the circumstances of the parties shall 
change or if it shall be to the best interests of the chil- 
dren the court may afterwards from time to time on its 
own motion or on the petition of either parent revise 
or alter to any extent the decree so far as it concerns 
the care, custody, and maintenance of the children or any 
of them. The parents have no right to alter the terms of 
the decree except by means of such court procedure. 
As each installment becomes due it becomes fixed and 
final and even the court has no power to change it. 
Supporting authorities for these rules are set out in the 
majority opinion. The dissenting opinion concurs in the 
rules. 

These rules are good because they help to assure proper 
care of the children. They make it difficult for a father 
to escape supporting his children by the many artifices 
and pressures men use to get their divorced spouses to 
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accept less than is needed for the maintenance of the 
children. For example: A man lets the payments be- 
come delinquent, he tells his former wife that he can- 
not pay, that he will quit his job, that he will lay in 
jail if necessary, that he will leave the state and pay 
nothing unless she will settle for less. The mother may 
be made to believe that she will be better off to take 
what he is willing to pay than to insist on getting what 
the children actually need and what he is actually able 
to pay. 

The parties in this case appear to have been well ad- 
vised of these rules because at one stage of the pro- 
ceedings they followed them. The divorce was granted 
on May 18, 1939, custody of the 8-year-old daughter of 
the parties was awarded to plaintiff, and defendant was 
directed to pay $40 per month for her support. On No- 
vember 29, 1939, defendant filed a petition praying 
that the child support payments be reduced. Plaintiff 
filed an answer and cross-petition praying for an in- 
crease to $75 per month. The district court heard these 
petitions and presumably taking into account the minor 
daughter’s needs and defendant’s ability to pay, entered 
a decree on February 15, 1940, increasing the allowance 
for child support to $50 per month. Little more than 9 
months later the parties signed the stipulation whereby 
Aneita F. Ruehle agreed to accept $104.92 in full pay- 
ment of delinquent installments totaling $229.84 on con- 
dition that court costs of $38.79 and a balance due to her 
attorney for fees in the case were paid in full. It wes 
further agreed that she would accept $15 payments on 
the lst and 15th of each month and would release her 
judgment for accrued amounts each 3 months. There 
is no explanation in the record as to why this stipulation 
was signed. It may be inferred that the defendant de- 
sired to relieve himself of a part of the burden of sup- 
porting his daughter; that he did not have grounds to 
believe that the court, which had recently determined 
the amount of $50 a month was required and that he 
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had the ability to pay that amount, could be persuaded 
that conditions had changed. In that situation the stipu- 
lation offered a way out for him. But why did plaintiff 
and her attorney go along with this plan? The record 
does not tell us. Had she become more affluent or less 
needy since she had asked for an increase to $75 per 
month? Or, seeing that defendant had failed to keep 
up his payments until he was $229.84 in arrears, were 
they convinced he could not be compelled to pay accord- 
ing to the decree without great trouble and expense and 
decided to take what he was willing to offer? In any 
event it is clear that the stipulated agreement was void 
from its inception. It was illegal and it was not based 
on any consideration whatever. Did the parties change 
their positions in any way because plaintiff accepted the 
smaller payments for several years? The only change 
indicated by the record was that plaintiff received less 
than she was entitled to receive and defendant paid less 
than he was supposed to pay. Can it be believed that 
it cost plaintiff only $30 a month—$1 a day—to furnish 
board, room, clothing, medical and dental care, and in- 
cidental expenses for the daughter of the parties? Some- 
one had to pay the difference and it is fair to infer that 
the plaintiff paid the additional amounts required. 

It is true plaintiff accepted the $30 a month and it is 
also true that the daughter is now of age. Under these 
circumstances is plaintiff estopped on any equitable 
basis from collecting the balance due her? Should it 
be held that if a man holds such an illegal advantage 
long enough it becomes transformed into an equitable 
defense? If the mother accepts the reduced payments 
the father is willing to make and by her own efforts 
furnishes the added amounts required to feed, clothe, 
and shelter her daughter until she attains her majority, 
should that fact relieve the father of his liability? 

Circumstances may be imagined which would sup- 
port an equitable estoppel, but the record in this case does 
not describe any such circumstances. 
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On October 12, 1948, there was an oral agreement be- 
tween the parties whereby defendant agreed to pay the 
daughter’s expenses in college and plaintiff agreed to 
return to him the installments of child support as they 
should fall due. A careful examination of the record 
clearly shows that the agreement applied to those child 
support payments only which were to fall due there- 
after. There is no hint in the evidence that the parties 
agreed to settle for any delinquent accruals. There was 
a good and valuable consideration for this agreement; 
it was for the best interests of the minor child involved; 
it was fully performed by both parties. As to the in- 
stallments falling due after October 12, 1948, there was 
a valid accord and satisfaction and this was recognized 
in the majority opinion. 

It is recognized that payment in a lump sum will be 
more of a burden than paying in monthly installments. 
Also that interest required by statute to be paid on the 
judgment will add to the burden. This is unfortunate. 
By requiring plaintiff to pay her own attorney’s fees 
and expenses in this proceeding, which under the law 
could be taxed to defendant, the majority opinion gives 
some measure of relief in this regard. 


YEAGER, J., concurring. 


Simmons, C. J., dissenting in part and concurring in 
part. 


As stated by Judge Carter, I concur in the conclusions 
reached by him on the issues presented by this appeal. 
I would, however, rest the decision on the issues pre- 
sented by the parties and would hold that the judgment 
was satisfied by the agreement of October 12, 1948, 
and that that agreement was supported by a sufficient 
consideration. See, Asmus v. Longenecker, 131 Neb. 
608, 269 N. W. 117; Fluckey v. Anderson, 132 Neb. 
664, 273 N. W. 41; Koenig v. Koenig (Mo. App.), 191 S. 
W. 2d 269; Bidinger v. Bidinger, 89 Ohio App. 274, 101 
N. E. 2d 241; Schnierle v. Schnierle, 33 Ohio L. Ab. 212, 
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33 N. E. 2d 674; Lochrie v. Lochrie, 232 Mo. App. 153, 
108 S. W. 2d 178. 

Before discussing in some detail the majority and the 
concurring opinion, I think it advisable that we deter- 
mine the issues presented by the pleadings to the trial 
court and to this court for determination. 

An analysis of the issues demonstrates the error of 
the decree ordered by the majority opinion; it supports 
my views as to the intent and scope of the accord and 
satisfaction of October 1948; and it supports the views 
of Judge Carter that an equitable estoppel applies here. 

In the recent case of Rodgers v. Jorgensen, 159 Neb. 
485, 67 N. W. 2d 770, we restated these rules: “A party 
may at any and all times invoke the language of his 
opponent’s pleading, on which a case is being tried, on a 
particular issue, and in doing this he is neither required 
nor allowed to offer such pleading in evidence in the 
ordinary manner.” 

“The pleadings in a cause are, for the purposes of 
use in that suit, not mere ordinary admissions, * * * 
but judicial admissions * * * i. e., they are not a means 
of evidence, but a waiver of all controversy (so far as 
the opponent may desire to take advantage of them) and 
therefore a limitation of the issues. Neither party may 
dispute beyond these limits. Thus, any reference that 
may be made to them, where the one party desires to 
avail himself of the other’s pleading, is not a process of 
using evidence, but an invocation of the right to confine 
the issues * * *.” 

What are the judicial admissions made by the mother 
in this case that limit and confine the issues? 

The father filed his petition asking for a decree that 
he had satisfied the child support judgment. 

The mother by cross-petition pleaded the decree of 
May 18, 1939, awarding $40 a month child support. She 
pleaded the decree of February 15, 1940, awarding $50 
a month for child support. She pleaded the stipulation 
of November 28, 1940, wherein it was agreed that the 
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father would pay certain court costs and attorney’s 
fees and that thereafter would pay $15 on the Ist and 
15th day of each month and that every 3 months the 
mother would release the judgment for child support 
“for the amounts accrued” and that if the father failed 
to make the payments the mother “at her election may 
terminate this agreement.” The mother pleaded this 
agreement and relied upon it. 

She then pleaded: “Said decree, as modified on 
February 15, 1940, and as further modified by the stipu- 
lation of the parties, dated November 28, 1940, is still 
in full force and effect, and the terms thereof are clear 
and unambiguous.” (Emphasis supplied.) She filed that 
judicial admission on August 8, 1953. She then alleged 
that the father had breached the stipulation by failure to 
pay the court costs and attorney’s fees “upon which the 
reduction in the amount of child support payments was 
conditioned * * *.” She then in 1953 elected to terminate 
the agreement of November 28, 1940, as it provided 
she could if the payments were not made. Upon the 
trial the proof was that the court costs and attorney’s 
fees had been paid and at the trial at the conclusion of 
plaintiff’s case with consent of that court, she deleted her 
allegation that the court costs and attorney’s fees had 
not been paid. Hence her reason for terminating the 
agreement in 1953 disappeared. 

Clearly, then, up until August 1953, the mother recog- 
nized the agreement of November 1940 as a valid and 
binding agreement. She challenged it then for the first 
time prospectively. 

At the same time, without changing her allegation of 
fact herein set out, she added the allegation of a conclu- 
sion of law that the stipulation was wholly without con- 
sideration and void. That contention was advanced 
February 3, 1954. 

The mother prayed for specific relief in full accord 
with the allegations of her petition. She prayed “that 
an accounting be had of the amount due the plaintiff 


Vot. 161) JANUARY TERM, 1956 721 
Ruehle v. Ruehle 


under, and by virtue of, the decree of this court, ren- 
dered herein on May 18, 1939, and as modified by decree 
dated February 15, 1940, and as further modified by the 
stipulation * * * dated November 28, 1940.” 

That is the issue which the mother made in the dis- 
trict court and which remains the issue here. 

Under that judicial admission, limiting and defining 
the issues of this case, the only relief to which the 
mother is entitled here would be an accounting of the 
amounts due, if any, from June 1949, when the father 
quit paying that $30 a month, to August 1951, when 
the child became of age. 

Now what does the majority do under those allega- 
tions and that prayer? They deny the relief for which 
she pleaded and grant her relief for which she did not 
ask and about which by every intendment she alleged 
she was not entitled. 

It may be said that the mother also prayed for “fur- 
ther and different relief.” 

However, it has long been the rule that a decree must 
conform to the pleadings and the evidence. Ross v. 
Sumner, 57 Neb. 588, 78 N. W. 264; State ex rel. Con- 
nolly v. Haverly, 62 Neb. 767, 87 N. W. 959; Banking 
House of A. Castetter v. Dukes, 70 Neb. 648, 97 N. W. 
805. 

In State ex rel. Emerson v. Dickinson, 59 Neb. 753, 
82 N. W. 16, we held: “It is a rule everywhere recog- 
nized by courts administering our system of jurispru- 
dence that the relief awarded by a court must respond 
to the issues—must be wisn the case made by the 
pleadings.” 

Here the majority order a decree that does not respond 
to the issues, is not within the case made by the plead- 
ings, and is in direct contradiction of the issues and 
pleadings. 

I go now to the concurring opinion of Judge Kokjer. 

In large part it is based upon a hypothetical case or 
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cases that have no support in either the issues presented 
or the evidence in this record. 

It states the duty and power of a court to require 
the father to provide, within the limits of his ability, for 
the reasonable needs of his minor children. 

At this state of the proceedings there is no minor 
child involved. The minor child became of full age on 
August 17, 1951. Whether the father is now required to 
pay all or part of the so-called delinquent payments, 
that payment cannot retroactively contribute anything 
to the support and maintenance of the minor daughter. 

Any payments now required to be made by the 
father to the mother would result in the enrichment of 
the mother and would award money to her that was 
never intended to be for her benefit. 

If we had a case where the support of a minor child 
were involved, it would present a different issue and 
require a different answer. But that case is not this 
case. 

The concurring opinion assumes, without any basis 
of fact whatever in this record, that $30 a month was 
actually insufficient to pay the cost of the care of the 
daughter for the period from 1940 to 1948 and that 
“Someone had to pay the difference and it is fair to 
infer that the plaintiff paid the additional amounts: re- 
quired.” Later the concurring opinion holds that the 
mother “by her own efforts” furnished the added 
amounts. The mother makes no such claim. There is 
no claim or evidence that the payments made from 
1940 to 1948 were actually insufficient to meet the needs 
of the daughter. There is no claim or evidence that 
the daughter was inadequately supported. In fact there 
is no evidence in this record as to what part, if any, of 
the $30 was spent on the daughter. The most that can 
be found from this record is that the mother received 
the $30 a month, that the daughter lived with the 
mother, and that all parties were fully satisfied with 
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the payments and the support. So that case and that 
inference is not this case. 

The concurring opinion refers to a father who by 
“many artifices and pressures” gets a wife to accept less 
than is needed for the maintenance of the minor chil- 
dren. The “example” contains elements that are not 
supported by any evidence in this record. It is true that 
in 1940 the father was delinquent in payments then re- 
quired by the decree. It is true that he then told his 
wife that he could not pay the full amount. It is true 
that the mother accepted the lesser amount. It is also 
true that from 1940 the mother never challenged the 
payments as insufficient either to meet the decree or 
to meet the needs of child support. Rather it affirma- 
tively appears that she accepted them each month with- 
out question or protest. In 1953 for the first time, she 
demanded the so-called delinquent payments. She did 
not assert that the payments made were insufficient for 
the support of the child, nor did she assert that she 
had paid her own funds for that purpose so as to show 
even an equitable interest in the payments now de- 
manded. So that case is not this case. 

The concurring opinion holds that in November 1940 
when the stipulation was signed providing for payments 
of $30 per month “It may be inferred that the defendant 
desired to relieve himself of a part of the burden of 
supporting his daughter * * *,” and that “the stipula- 
tion offered a way out for him.” That is said of a 
father, who deprived of the custody of his daughter by 
court decree, as this record shows, voluntarily, encour- 
agingly, and willingly both before and after the agree- 
ment of October 12, 1948, and both during and after the 
daughter’s minority, paid the cost of her college educa- 
tion and of fitting her to earn a livelihood in an honor- 
able profession. And this record shows without dis- 
pute that he did it over the expressed views of the 
mother that it would be of no avail. 

The concurring opinion speaks of the “illegal advan- 
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tage” which the father held. The father for 9 years 
kept his promise to pay the $30 a month. Was that an 
illegal act? The majority recognize it as a legal act to 
the extent that he is given credit for those payments 
on the court decree. Is the court now holding that part 
payment or failure to make full payment is an illegal 
act? The father kept his promise to give the daughter 
a college education in return for a promise of the mother 
that “she would release the child support.” Wherein 
does that create an “illegal advantage”? 

But what about the “advantage” that the majority 
now give the mother? For 9 years she failed to keep 
her promise to release the judgment for child support 
“at the expiration of each three months” period after 
the payment of the $30 a month was made. The mother 
is accorded the advantage of that failure to perform. 

For 9 years she accepted these payments, then refused 
them because of the fact that the father was educating 
the daughter and spending in excess of the requirements 
of the decree; for 13 years she led the father to believe 
that he was meeting his full obligation and more and 
now is accorded the advantage of relief from an equitable 
estoppel. 

Should not the same rule of advantage and disad- 
vantage apply alike to both parties? 

The concurring opinion holds that circumstances may 
be imagined which would support an equitable estoppel 
but that this record does not describe it. If this record 
does not call for an application of equitable estoppel, 
then I can conceive of none that would. 

But the majority admit, and the concurring opinion 
explains, the basis of an equitable estoppel which they 
apply. 

The concurring opinion states that the requiring of 
a lump sum payment with interest is an added burden 
to the father. Under the theory of the concurring opinion 
it is a burden exclusively of his own making. But the 
concurring opinion holds “This is unfortunate,” so the 
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majority require the mother to pay her own attorney’s 
fees and expenses so as to “give some measure of relief 
in this regard.” Why “unfortunate’? Why “some 
measure of relief’? That is another way of saying that 
it would be inequitable to compel him to pay those items, 
so they release them indirectly by an equitable balance! 
If the father were one who had sought to “relieve him- 
self” of part of the “burden” of supporting his daugh- 
ter; if he were a user of “artifices and pressures” to 
escape those burdens in part; if he were one who claimed 
the benefits of “an illegal advantage’; if he were one 
who compelled the mother “by her own efforts” to fur- 
nish the support he was bound to furnish; if he were 
one who sought “a way out’ from the burdens of the 
decree, he would be entitled to no relief. I submit that 
if he is entitled to “some measure of relief’’ he is en- 
titled to a full measure. The majority accord him a wee 
bit of equity by requiring the appellant to pay her own 
attorney’s fees and expenses in this proceeding. 

Heretofore we have denied attorney’s fees in this 
class of cases where there was “no reasonable justifica- 
tion” for the position taken by the party claiming them. 
See, Eicher v. Eicher, 148 Neb. 173, 26 N. W. 2d 808; 
Sell v. Sell, 148 Neb. 859, 29 N. W. 2d 877. In the above 
cases we denied attorney’s fees to the unsuccessful ap- 
pellants. Here the majority deny attorney’s fees to 
the successful appellant. I submit that if there is jus- 
tification for the denial of attorney’s fees to the mother, 
then there is justification for the granting of full equit- 
able relief to the father. 

I now go to an interesting contradiction. The con- 
curring opinion in an opening paragraph states: ‘The 
parents have no right to alter the terms of the decree 
except by means of such court procedure.” In a con- 
cluding paragraph it is held that a mutual agreement 
of the parents, based on a good consideration, for the 
best interests of a child, if fully performed, constitutes 
a valid accord and satisfaction which is enforceable. 
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An accord and satisfaction of what? The decree, of 
course. The resultant effect is the altering of the terms 
of the decree as to both amount and place of payment 
without court procedure or approval, and in complete 
variance from the terms of the decree. 

Finally, then, we get down to this situation: The 
majority hold that the oral agreement of October 1948 
was a valid one supported by an adequate consideration. 
I agree. The question then remains as to what were 
the terms and extent of the accord and satisfaction. 

The concurring opinion holds “A careful examination 
of the record clearly shows that the agreement applied 
to those child support payments only which were to 
fall due thereafter. There is no hint in the evidence 
that the parties agreed to settle for any delinquent 
accruals.” 

There is no mention of “delinquent accruals” in the 
evidence for the obvious reason that both parties at 
that time and for 8 years prior thereto had accepted as 
a fact that there were none—that all payments due had 
been met. There was no occasion to mention delin- 
quencies. What did they mention, and why? 

I now recapitulate the status of this matter as it stood 
on October 12, 1948. On May 18, 1939, the divorce de- 
cree required that the father pay $40 a month child sup- 
port. By decree entered on February 15, 1940, these 
child support payments were increased to $50 a month 
effective March 1, 1940. The father defaulted in part 
in those payments and then came the “stipulation” of No- 
vember 28, 1940, under which the father agreed to pay 
and the mother agreed to accept $30 a month and to re- 
lease the judgment at the expiration of each 3-month 
period. The father thereafter paid the $30 a month; the 
mother accepted it without question but did not release 
the judgment as she had agreed to do. 

In September 1948, the daughter wanted to go to col- 
lege. The father, continuing to pay the $30 a month, 
then voluntarily paid the entrance fees, tuition, miscel- 
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laneous items, etc., for her entrance in collage. These 
items are shown to be well in excess of $100. The daugh- 
ter continued to live at home with the mother. The 
father continued to pay the $30 a month. 

The father at that time assumed and paid the increased 
expenses incident to the beginning of a college career 
without agreement of any kind. 

In October 1948, the daughter desired to remove to 
the campus and become a resident student there. The 
father then told the daughter and the mother that he 
could not pay that increased expense and continue to 
pay the child support payments to the mother. The 
mother had doubts about the daughter making a success 
of a college career. It was then agreed that the father 
would continue to pay the child support payments to 
the clerk of the district court and the mother would re- 
turn them to the father until it was determined whether 
the daughter would continue in school and if she did not 
then “we would go back to the original status of the 
agreement.” 

Obviously they were to return to the original status of 
the agreement only in the event the daughter did not 
continue in school. 

By June of 1949 the daughter was succeeding in col- 
lege and was ready to enter summer school. The $39 
a month payments had been made and had been returned 
to the father. The mother then directed that the $30 
a month payments be stopped and there never was any 
occasion thereafter to “go back to the original status of 
the agreement.” 

The daughter testified that there was conversation 
about the mother releasing the father “from the payment 
of this $30 a month child support”; that her mother 
said it was all right for the daughter to go to college; 
that the father would pay the expenses and that the 
mother “would release the child support”; and that a 
“fair summary” was that the mother would “drop the 
child support” and the father would pay the college ex- 
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penses. The bill of exceptions shows that the mother 
was in the courtroom when the trial began. She was 
not called to testify. The above constitutes the direct 
unchallenged evidence of the agreement of October 12, 
1948, which the majority holds was supported by a suffi- 
cient consideration and which the father fully performed. 

On the theory of the majority, the partial delinquencies 
that had accrued over the years were due and payable in 
a lump sum with interest on October 12, 1948, and re- 
mained in that status on and after October 13, 1948. 

Did the father bind himself to pay the costs of a col- 
lege education in return for only a partial release of 
child support payments? 

Obviously neither the father or the mother had such 
intention and just as obviously the mother had no secret 
intention that sometime in the future she would exact 
the arrearages. 

Had there been any intent otherwise, would not the 
mother have demanded or at least mentioned the full 
payment of the arrearages? Would not the father have 
demanded that the increased payments be credited to the 
delinquencies? Nothing of the kind was done. Neither 
of the parties contemplated such a demand. 

How did the parties construe the agreement? For 
almost 4 years the mother accepted as a fact that the 
child support was released and satisfied. Patently, the 
father so considered it. Throughout her minority and 
after attaining her majority, the daughter, who was the 
beneficiary of these payments, so considered it. She does 
not now question that construction. All of the parties 
recognized that the accord of October 1948, when fully 
satisfied and performed, ended the matter. That was 
the common intent. On that basis there was full per- 
formance. 

By the undisputed evidence, a return to the original 
status was not to have occurred if the daughter con- 
tinued in college, which she did. The father fully per- 
formed the agreement of October 12, 1948. 
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The condition upon which a return to the original 
status depended, did not arise. The only reasonable con- 
clusion that can follow from this evidence is that if the 
daughter continued in college and the father paid the 
expense, that that ended the child support obligation 
finally and positively. The daughter did continue in 
school. The father did pay all the expenses in accord- 
ance with the agreement. There is no “hint” in the 
record upon which any other conclusion can be based. 

The majority hold that there was a sufficient consider- 
ation for the October 12, 1948, contract. That contract 
the majority hold is enforceable. That contract pre- 
vents a recovery by the mother. The majority now re- 
quire the father to pay the child support which has been 
fully satisfied in accordance with this agreement. 

The above demonstrates also the basis for the minor- 
ity’s position that an equitable estoppel applies. 

In Cady v. Travelers Ins. Co., 93 Neb. 634, 142 N. W. 
107, we stated this rule: “The practical interpretation 
given their contracts by the parties to them while they 
are engaged in their performance, and before any con- 
troversy has arisen concerning them, is one of the best 
indications of their true intent, and the courts will ordi- 
narily enforce such construction.” 

We last stated it in Consumers Cooperative Assn. v. 
Sherman, 147 Neb. 901, 25 N. W. 2d 548, in this way: 
“The practical interpretation given an indefinite or am- 
biguous contract by the parties to it while they are 
engaged in its performance, and before any controversy 
has arisen concerning it, is one of the best indications 
of its true intent, and the courts will ordinarily enforce 
such construction.” 

In Dunn v. Mutual Benefit Health & Accident Assn., 
135 Neb. 506, 282 N. W. 487, we said: “We know of no 
better way of determining the intent of the parties than 
by giving the contract the effect that the parties them- 
selves gave it.” 

In James Poultry Co, v. City of Nebraska City, 135 
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Neb. 787, 284 N. W. 273, we held that a practical con- 
struction, to be adopted, “must be reasonable.” Here 
the construction placed on the contract by the parties is 
obviously a reasonable one. 

It seems to me that these rules are particularly appli- 
cable where a contract is in parol, and its terms testified 
to long after the event and long after full performance 
has been had. 

I would affirm the judgment of the trial court. 

I disagree with Judge Carter in his conclusion that 
the participation of Judge Kokjer in this case is in 
“direct violation of the Constitution, and wholly void.” 

We should have a more complete statement of the 
factual situation. This requires the use of names of 
the members of the court. Although it is probably un- 
necessary, in doing so I wish to assure the bar that there 
is no personal acrimony involved at any stage of these 
proceedings. Language used by Judge Carter, coming 
from another’s pen might be “fightin’ words,” but from 
Judge Carter’s it is not so. 

This case was orally argued to the court, with six 
judges sitting, on January 5, 1955. Judge Chappell did 
not sit because of a personal disqualification. In regu- 
lar order it was assigned to Judge Messmore for study 
and the preparation of a proposed opinion. Judge Mess- 
more submitted a proposed opinion and on February 
26, 1955, it failed to receive the requisite vote for adop- 
tion. On that date the case was assigned to me in regu- 
lar order, I being one of the judges not voting for Judge 
Messmore’s opinion. Jn March 1955, I prepared and 
submitted a proposed opinion. It likewise was not 
adopted. 

The case was set for reargument, along with 14 other 
cases, for the week beginning May 2, 1955. Due to the 
absence of Judge Messmore, Judge Kokjer was invited 
to sit as a member of the court considering all 15 cases 
argued that week. He sat with us and participated in 
the consideration of cases submitted that week. In 
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regular order the cases of Kasai v. Kasai, 160 Neb. 588, 
71 N. W. 2d 105; Olson v. State, 160 Neb. 604, 71 N. W. 
2d 124; and Ruehle v. Ruehle were assigned to Judge 
Kokjer for study and the submission of proposed opin- 
ions. Judge Messmore, although absent, was recognized 
as participating in the reargument and resubmission 
of the instant case. 

Judge Kokjer prepared and submitted proposed opin- 
ions in the first two of the above cases and they were 
adopted by the court. 

Parenthentically, it may be added that District Judge 
Flory sat with us during the week beginning May 31, 
1955, heard argument, participated in the conferences, 
prepared opinions which were adopted, and voted for 
or against opinions of other members of the court in 
the cases argued that week. 

The summer recess intervened. At a consultation this 
fall, Judge Messmore offered his proposed opinion in 
its present form with the statement that Judge Kokjer 
was in favor of it. 

For the first time, a challenge was then made, directed 
to the right of Judge Kokjer to participate in the de- 
cision. The case was held over. I then investigated the 
matter, prepared a memorandum, which was submitted 
to the court, in which I concluded that Judge Kokjer was, 
under the Constitution, sitting with “all the powers” of 
a judge of this court. At the consultation on November 
5, 1955, the opinion of Judge Messmore was adopted 
by a majority vote. If that be “acquiescence” on my 
part, then it is “acquiescence” in my own opinion. 

I agree with Judge Carter that this matter has been 
discussed from “time to time” in the conference room. 
However, when it has arisen, it has been resolved as the 
court has resolved the instant challenge. 

When I came upon the court, Judge Rose was the only 
member who had been here both before and after the 
adoption of the present constitutional provisions. Dur- 
ing the years I was privileged to sit by his side, I never 
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heard him challenge our procedures in this regard. Had 
there been constitutional error he would have been the 
first to do so. 

Judge Carter states that he knows of no case where 
the “regular members of this court” divided equally, and 
the vote of a district judge caused a reversal of the 
trial court. Apparently the theory is that an unconstitu- 
tional procedure is of no consequence if a constitutional 
result is had. I disagree. 

I call attention to Hartford Fire Ins. Co. v. County of 
Red Willow, 149 Neb. 10, 30 N. W. 2d 51. That case 
was heard before six “regular members” and one dis- 
trict judge. The “regular members” divided equally on 
the merits. The vote of the district judge resulted in an 
affirmance. On Judge Carter’s theory that result would 
have followed in any event. He cites text authority to 
that effect. 

The same authority states (textwise): “Constitutional 
or statutory provisions requiring that a designated num- 
ber of judges shall concur in an opinion in order that 
there may be a valid and binding adjudication by the 
court, or in order that a statute be declared unconsti- 
tutional, must, of course, be complied with.” 21C.J.S., 
Courts, § 184(a), p. 295. 

“Where, upon the question whether relief should be 
granted or refused, the judges constituting the court 
are equally divided in opinion, full relief cannot be 
granted, and the subject matter with which the court is 
dealing must remain in statu quo, although relief may 
be granted in so far as a majority deems the relief 
sought appropriate.” 21C.J.S., Courts, § 184(b), p. 296. 

I shall not labor those propositions down that detour. 
So far as this state is concerned, it is answered in Article 
V, section 2, of the Constitution, which provides: “A ma- 
jority of the members sitting shall have authority to pro- 
nounce a decision except in cases involving the constitu- 
tionality of an act of the Legislature.” That is plain and 
unambiguous language and negatives Judge Carter’s 
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view in that regard. Later herein. I shall develop the 
history of that provision. 

If Judge Carter’s position is correct here then there 
was no authority for District Judge Kroger to sit in the 
Hartford case and this court did not have authority to 
pronounce a decision. Rather that appeal should have 
been affirmed because of a failure to secure the required 
votes to pronounce a decision and to order affirmance. 
Yet we did “pronounce a decision” which has since been 
followed by this court as a precedent. See, Klause v. 
Nebraska State Board of Agriculture, 150 Neb. 466, 
30 N. W. 2d 104; Novak v. Laptad, 152 Neb. 87, 40 N. 
W. 2d 331; Bay v. Robertson, 156 Neb. 498, 56 N. W. 
2d 731; Shiers v. Cowgill, 157 Neb. 265, 59 N. W. 2d 407; 
Andelt v. County of Seward, 157 Neb. 527, 60 N. W. 
2d 604, wherein a unanimous court referred to the “de- 
cision of this court.” 

Judge Carter holds that the provision of the Consti- 
tution here involved is “plain and without the semblance 
of ambiguity”; that the Constitution is “plain, clear and 
not subject to construction”; that the action of the court 
is “an apparent disregard of the pertinent provision” 
of the Constitution; that it “changes the plain language 
of the Constitution” “by judicial pronouncement”; that 
it constitutes a willful disregard of our constitutional 
authority by a process “condemned, by the Constitu- 
tion”; and that the decision is in “direct violation of the 
Constitution.” 

That is an indictment, serious enough if leveled at 
the four members of the court against whom it is di- 
rected. But as can be demonstrated, it is applicable to 
every member who has sat on this court for any length 
of time since January 1, 1921, when the present Consti- 
tution went into effect. 

This challenge goes not to the question of whether 
the judge votes for affirmance or reversal, but to the 
question of the power of this court to appoint a district 
judge or judges to sit with the court to decide cases. 
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Does a district judge, appointed to sit under the cir- 
cumstances of this case here, “have all the powers of 
judges of the supreme court” (Art. V, § 2, of the Con- 
stitution), or is he an invited guest, privileged to listen 
to our deliberations, advise us, and on occasion sub- 
mit opinions for us to consider and adopt, but without 
the power of judges of this court to vote for or against 
an opinion? Is he ineffective at the point where effec- 
tive action is required? 

Judge Carter holds that in this matter we should 
apply the same rules of constitutional construction as 
apply to litigants when constitutional questions are pre- 
sented. I agree. He cites no such rules. I go to our 
decisions. 

In In re Hammond, 83 Neb. 636, 120 N. W. 203, 23 
L. R. A. N. S. 1173, we held: ‘“* * * the words of the 
constitution are to be interpreted with reference to the 
established laws, usages and customs of the country 
at the time of its adoption, and the course of ordinary 
and long-settled proceedings according to law.” 

This was last cited with approval in State ex rel. 
Caldwell v. Peterson, 153 Neb. 402, 45 N. W. 2d 122. 

In State ex rel. Central Realty & Investment Co. v. 
* McMullen, 119 Neb. 739, 230 N. W. 677, we quoted with 
approval this holding from Hinz v. Musselshell County, 
82 Mont. 502: “‘Our state Constitution must be con- 
strued in the light of the history of the commonwealth, 
the surrounding circumstances, the subject-matter un- 
der consideration, the object sought to be attained, as 
well as the system of laws which were in force in the 
territory at time of its adoption.’” This was repeated 
with approval in State ex rel. Johnson v. Chase, 147 
Neb. 758, 25 N. W. 2d 1. 

In State ex rel. State Railway Commission v. Ram- 
sey, 151 Neb. 333, 37 N. W. 2d 502, we held: “A Con- 
stitution is intended to meet and be applied to any con- 
ditions and circumstances as they arise in the course of 
the progress of the community. The terms and provi- 
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sions of constitutions are constantly expanded and en- 
larged by construction to meet the advancing affairs of 
men. While the powers granted thereby do not change, 
they do apply in different periods to all things to which 
they are in their nature applicable.” 

The court also held: “The meaning of a constitutional 
provision is to be determined as of the time of its adop- 
tion, and the intent and understanding of its framers 
and the people who adopted it is the principal inquiry 
in construing it. 

“Tt is permissible in determining the meaning of lan- 
guage of a Constitution to consider the facts of history, | 
the evil intended to be overcome, the objects sought 
to be accomplished, and the scope of the remedy its 
terms include.” 

There is not one but are three separate provisions of 
the Constitution in Article V, section 2, relating to the 
judicial membership of the court. Each deals with a 
separate situation: 

1. “A majority of the judges shall be necessary to 
constitute a quorum. A majority of the members sitting 
shall have authority to pronounce a decision except in 
cases involving the constitutionality of an act of the 
Legislature.” 

2. “Whenever necessary for the prompt submission 
and determination of causes, the supreme court may 
appoint judges of the district court to act as associate 
judges of the supreme court, sufficient in number, with 
the judges of the supreme court, to constitute two divi- 
sions of the court of five judges in each division. When- 
ever judges of the district court are so acting the court 
shall sit in two divisions, and four of the judges thereof 
shall be necessary to constitute a quorum.” 

3. “The Judges of the supreme court, sitting with- 
out division, shall hear and determine all cases involving 
the constitutionality of a statute, and all appeals from 
conviction of homicide; and may review any decision 
rendered by a division of the court. In such cases, in 


736 NEBRASKA REPORTS [Vou. 161 
Ruehle v. Ruehle 


the event of the disability or disqualification by interest 
or otherwise, of any of the judges of the supreme court, 
the court may appoint judges of the district court to 
sit temporarily as judges of the supreme court, suffi- 
cient to constitute a full court of seven judges.” 

A practice which began in January 1921, when the 
above provisions became effective, and has continued 
down to our sessions of last April and May must have 
had authority behind it. We have no one on or about 
the court now who was here when the constitutional 
provision was adopted and became effective. 

We held in Elmen v. State Board of Equalization & 
Assessment, 120 Neb. 141, 231 N. W. 772: ‘“* * * we 
are justified in taking judicial notice of proceedings in 
the constitutional convention * * *.” See, also, State 
ex rel. Johnson v. Marsh, 149 Neb. 1, 29 N. W. 2d 799. 

In the press recently, I noticed a statement of the 
prayer of a Sioux Indian. It was: “Great Spirit, help 
me never to judge another man until I have walked two 
weeks in his moccasins.” 

I propose now to go back after 35 years and, so far as 
possible, walk in the moccasins of the members of the 
Convention which framed these above provisions. In 
doing so I shall undertake to discover “the intent and 
understanding of its framers” as appears from the pro- 
ceedings of the Constitutional Convention. I shall dis- 
cuss the proposals in their sequence in order of time, 
for by so doing the error of Judge Carter’s conclusion 
is clearly demonstrable. The construction which he 
visions so clearly disappears when exposed to that light. 

I shall refer to the above three provisions as authori- 
ties 1, 2, and 3. I shall refer to the Proceedings of the 
Constitutional Convention of 1920 by page only. 

Prior to the adoption of the present provisions, the 
Constitution provided: “The supreme court shall con- 
sist of seven (7) judges; and a majority of all the elected 
and qualified judges shall be necessary to constitute a 
quorum or pronounce a decision.” Article VI, section 2, 
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of the 1875 Constitution. (Emphasis supplied for rea- 
sons appearing later herein.) 

First what was “the evil intended to be overcome” 
by the substantial amendment to the Constitution re- 
garding the Judicial Department? It was, in great part, 
the delay in this court in reaching and determining 
causes due to the congestion of cases on our dockets. 
It was legislatively recognized in 1917 and again in 1919 
when the Legislature created a Supreme Court Commis- 
sion “to aid the Supreme Court to clear its docket.” 
See, Laws 1917, c. 173, p. 389; Laws 1919, c. 260, p. 1057. 

The Constitutional Convention convened on December 
2, 1919. 

Also that week this court and the commission sat for 
oral argument in a large number of cases. Except for 
cases advanced, the cases heard that week had been 
on the docket for periods of from 12 to 20 months— 
and that although the commission for years had been 
aiding the court to clear its docket. 

The Convention created a Committee on Judicial De- 
partment. (Page 58.) The membership was largely 
made up of lawyers. Mr. Heasty, a lawyer, became 
chairman of the committee. A large number of pro- 
posals were referred to it. On February 5, 1920, the 
committee reported recommending that all those pro- 
posals be indefinitely postponed and on that date it 
introduced an “in lieu” proposal by unanimous action. 
(Page 676.) This proposal then became the basis of 
all subsequent action. 

These proposals were summarized by Mr. Epperson 
(page 1145) and will not be repeated here. 

The committee recommended changes and additional 
provisions that became the foundation of what I have 
designated as authorities 1, 2, and 3 (page 676). I 
shall return later to those changes. 

Mr. Heasty, chairman of the committee, said “there 
were two dominant ideas confronting the Committee. 
First, that so far as the judicial department was con- 
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cerned there would be no more constitutional officers 
created, and secondly, that the congested docket of the 
supreme court should be cleared up; that the Com- 
mittee should devise some way, some means, by which 
the supreme court will be able to take care of its 
business with reasonable expedition * * *.” (Page 993.) 
Other statements of similar effect were made by mem- 
bers. They need not be cited as there was no dispute 
on that intent as the evil to be overcome. 

As Mr. Donohoe, now and for many years past United 
States District Judge, said, the proposals were designed 
ultimately to enable the court to get its work “brought 
up to date. When that time arrives, then the court 
might sit as a united court, and these other members 
would be relieved of that work.” (Page 1006.) 

As I see it, a narrow question to be determined is 
the meaning of the word “division” as the framers of 
the Constitution used and intended it. 

Of the three authorities, what I term here authority 
2 was the first to be debated. For convenience I restate 
it: 

2. ‘Whenever necessary for the prompt submission 
and determination of causes, the supreme court may 
appoint judges of the district court to act as associate 
judges of the supreme court, sufficient in number, with 
the judges of the supreme court, to constitute two di- 
visions of the court of five judges in each division. 
Whenever judges of the district court are so acting the 
court shall sit in two divisions, and four of the judges 
thereof shall be necessary to constitute a quorum.” 

It was ultimately adopted substantially as offered, 
except for changes proposed by the Committee on Ar- 
rangement and Phraseology. (Page 1384.) It was not 
adopted, however, until authority 1 as originally pro- 
posed was materially changed and its authority and 
purpose clarified. That I will discuss later herein. 

Mr. Scott proposed that the number of Judges be in- 
creased from seven to ten so that the court could sit in 
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divisions of five men to a court, each of those divisions 
working separately “just as your two divisions are now 
working.” (Page 999.) Here he referred to the court 
as a division and the commission as a division. I men- 
tion that as I shall other uses of the word division 
to show the broad inclusive base of the meaning which 
the members of the Convention attached to it. Mr. 
Flansburg used the “two divisions” with reference to 
the court and the commission. (Page 1008.) 

Mr. Flansburg proposed that the court have authority 
to call in lawyers “in case of emergency” three in num- 
ber and if “dispatch” of work was the goal, have the 
court sit in divisions of three. (Page 1004.) 

Mr. Byrum suggested that under this proposal the 
court could sit in two divisions “and two alone” and 
that the provision was “not flexible.” (Page 1011.) 

Mr. Heasty stated under this proposal the court could 
sit in two divisions which would be “constituted of five 
judges each.” (Page 995.) 

However, Mr. Pitzer, a member of the committee, 
following him, said: ‘To divide a court of seven judges 
into two divisions, with no other additional judges * * * 
would practically require a unanimous report, but it 
was for the purpose of giving some margin in that re- 
spect as well as assistance; that is the committee felt 
that the divisions when organized should consist of at 
least five judges * * *.” (Emphasis supplied.) I find 
no challenge to Mr. Pitzer’s statement. 

Early in the debate Mr. Heasty stated that the com- 
mittee felt it would be unwise to allow less than four 
judges “to render a decision or constitute a quorum.” 
(Page 995.) As will be pointed out later herein, the 
committee receded from that “render a decision” view. 

In the debates to this point, Judge Carter’s views find 
support and contradiction in the debates. I do not labor 
that matter further because of the quite clear intent 
and purpose of the members of the Convention when 
they considered and adopted what became authority 1. 
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Before going to that I revert to one contention ad- 
vanced by Judge Carter, that district judges may sit as 
members of this court “When the court sits in two 
divisions of five judges in each division.” With that 
statement I agree, but it is not an exclusive provision. 
Clearly district judges may sit in a division. But five 
judges thereof are not necessary, for the next sentence of 
the Constitution provides that “four of the judges thereof 
shall be necessary to constitute a quorum.” I submit 
that four and not five judges is the minimum in a divi- 
sion of that class, and that five judges was not intended 
to be a necessary maximum number, as will appear 
later herein. 

I now go to authority 1. It was adopted as a solution 
to meet the objections advanced to authority 2. I re- 
state it for convenience: 

1. “A majority of the judges shall be necessary to 
constitute a quorum. A majority of the members sitting 
shall have authority to pronounce a decision except in 
cases involving the constitutionality of an act of the 
Legislature.” 

The 1875 Constitution provided that: “* * * a majority 
of all the elected and qualified judges shall be necessary 
to constitute a quorum or pronounce a decision.” Art. 
VI, § 2. The committee originally proposed that 
“A majority of judges shall be necessary to constitute 
a quorum or pronounce a decision * * *.” (Page 676.) 

The debate on authority 2 began on February 13, 1920. 
(Page 948.) The debate on authority 1 began on March 
16, 1920. (Page 2302.) Mr. Nye proposed that this court 
be authorized to sit in two alternating divisions of not 
less than three judges and the Chief Justice, and that 
three could pronounce a decision when sitting in division. 
(Page 2306.) 

The committee then offered an amendment which had 
been proposed by Judge Albert of Columbus that in Mr. 
Heasty’s language was in accord with Mr. Nye’s pro- 
posal except that it did not “cut out the right of the court 
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to call district judges * * * if the court deems it best 
and proper” and authorizes “the court to create certain 
divisions if it sees fit to do so.” (Page 2312.) It gave 
the court the “alternative, sitting in divisions, of call- 
ing in the district judges to assist, if necessary.” He 
urged the retention of the power to call in district judges 
but to preserve the alternative of the court sitting in divi- 
sions and calling in district judges if necessary or ex- 
pedient. (Page 2313.) In answer to a question Mr. 
Heasty said: “There might be occasion to call in Dis- 
trict Judges or there might be occasion to sit in division 
until such time as the court caught up with its work.” 
(Emphasis supplied.) (Page 2315.) 

Mr. Flansburg referred to the proposal as one con- 
ferring “additional jurisdiction.” (Page 2316.) 

Mr. Nye held that the court could not sit in two divi- 
sions unless three district judges were called in. Mr. 
Heasty replied: ‘“* * * when the court sits in divisions, 
that is as a court, of course four would sit in one division 
ane the Chief Justice would sit with the other three, 

* *” (Emphasis supplied.) (Page 2319.) 

Judge Albert then proposed a substitute as follows: 
“A majority of the members sitting shall have authority 
to pronounce a decision except in appeals from convic- 
tions for homicide and cases involving the constitution- 
ality of an act of the Legislature.” (Page 2320.) Later 
the reference to homicide cases was stricken. (Page 
2564.) 

With that exception, the substitute became the exact 
language of the Constitution as stated in authority 1. 

Judge Albert said: “The object of this substitute is 
to enable the court to sit in divisions” (Page 2320); that 
it “made a flexible arrangement”; and that “if * * * 
the court as now constituted sitting in two divisions 
could not keep up with the work, then they could call 
in these judges and let them try it” and if that did not 
work they could go back to the “old system.” He did 
not explain what he meant by the “old system” but I 
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assume he meant the use of a commission. (Page 2321.) 

Parenthetically, the Legislature created a commission 
in 1925, Laws 1925, Chapter 76, page 237; in 1927, Laws 
1927, Chapter 69, page 231; and in 1929, Laws 1929, 
Chapter 85, page 335, to “aid” the court in keeping its 
docket clear. 

Mr. Ferneau—a lawyer—said that if the Albert amend- 
ment was adopted it provided “two ways by which the 
court may dispatch business”; that it was “more elastic’’; 
and that the court would have the right “to sit in divi- 
sions” and if “they saw fit to call in district judges.” 
(Page 2322.) He said if the substitute of Judge Albert 
is adopted “we will have both of these ways incorpo- 
rated.” (Page 2323.) Judge Albert’s proposal was 
adopted by a vote of 67 to 18. (Page 2323.) 

Later on March 19, 1920 (page 2547), the matter came 
up again. Mr. Heasty said that the Judge Albert amend- 
ment “permits the Supreme Court to sit in divisions; 
that four judges must sit in each division.” (Emphasis 
supplied.) (Page 2562.) And “It permits an alternative 
of sitting in divisions or calling district judges.” (Page 
2563.) 

It came up again on March 23, 1920 (page 2658), on 
third reading (page 2687). Mr. Byrum raised the ques- 
tion that the Albert substitute had been possibly left 
out. (Page 2691.) 

Mr. Heasty assured him that it had not been, and 
said: ‘You see the only difficulty that the present Su- 
preme Court has had in regard to sitting in divisions 
has been due to the fact that the old Constitution re- 
quired a majority of four to pronounce a decision” (page 
2692) and that “the only reason it proved unsuccessful 
was the fact that our present Constitution required the 
concurrence of four members to pronounce a decision.” 
(Page 2692.) Mr. Byrum in explaining his vote said: 
“* %* * it seems to be the opinion of the others * * * that 
it allows the Supreme Court to sit in divisions, with- 
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out calling in District Judges.” He was content. (Page 
2697.) 

Mr. Nye said he voted for the proposal because it per- 
mitted the Supreme Court to sit in divisions “and over- 
shadows the evil of calling in District Judges, which 
will never be done.” (Page 2698.) 

In the Address to the People of Nebraska, the Con- 
vention, in explaining the proposed amendments, said: 
“The new Section 2, authorizes the Supreme Court to 
sit in divisions, the Chief Justice sitting in each division, 
four judges being necessary to constitute a quorum, 
but the concurrence of only three judges being necessary 
to pronounce a decision. This provision will eliminate 
the difficulties encountered by the Supreme Court when 
sitting in divisions under the present Constitution re- 
quiring the concurrence of four judges to pronounce a 
decision. Furthermore, under this new provision, if 
it is deemed advisable, the Supreme Court may call in 
District Judges to sit with the Supreme Judges and 
thereby create two divisions of the Supreme Court of 
five judges each, for the purpose of disposing of a con- 
gested docket. Electors will observe that this system 
will expedite the work of the Supreme Court without 
additional expense to the taxpayers.” (Emphasis sup- 
plied.) (Page 2845.) 

The above constitutes a Convention recognition of 
the fact that the new provision authorized the court as 
such to sit in divisions as had been done under the then 
existing constitutional provision. Four judges were 
“necessary” to constitute a quorum. Concurrence of 
three judges was “necessary” to pronounce a decision. 
The “necessary” requirements were obviously minimum 
requirements, in both instances. Can it be held that 
the Convention intended that four judges sitting in divi- 
sion would constitute a quorum and that five or six so 
sitting would not? Or can it be said that three judges 
concurring could pronounce a decision and that four or 
five or six so concurring could not? I shall not chal- 
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lenge the power to so provide. I do contend that, in the 
language of the street, such a conclusion “does not make 
sense.” 

As pointed out above, there is a clear recognition in 
the debates that the court had sat in “divisions” prior 
to the present Constitution. How many sat in those 
divisions? 

I have spot-checked one volume of our reports to find 
the answer. 97 Nebraska covers the period from October 
1914 to March 1915. In that volume, there are 90 cases 
decided with three judges not sitting, 21 with two judges 
not sitting, and 42 with one judge not sitting. Obviously 
a “division” was sitting when four, five, or six judges 
participated. 

Authority 3 was not extensively debated so far as the 
question here is concerned. I quote it again for con- 
venience: 

3. “The Judges of the supreme court, sitting without 
division, shall hear and determine all cases involving 
the constitutionality of a statute, and all appeals from 
conviction of homicide; and may review any decision 
rendered by a division of the court. In such cases, in 
the event of the disability or disqualification by interest 
or otherwise, of any of the judges of the supreme court, 
the court may appoint judges of the district court to sit 
temporarily as judges of the supreme court, sufficient 
to constitute a full court of seven judges.” 

As proposed by the committee, it contained the lan- 
guage that “The Judges of the supreme court, sitting with- 
out division * * * may review any decision rendered by a 
division of the court.” It was retained and is in the pres- 
ent Constitution. At the time proposed, it may be that 
it was intended to relate to a division of the court sit- 
ting with district judges. After the adoption of the 
Albert amendment it likewise related to a division of 
the court sitting without district judges. There was no 
occasion to debate it or change it. 

It is revealed clearly in the debates and the provisions 
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of the Constitution as adopted by its framers that the 
Convention intended, not to put the court in a rigid 
straightjacket, but to give it “elastic” powers in this re- 
gard, so that it could “clear its docket” and “keep it 
clear,” and “take care of its business with reasonable 
expedition.” 

The debates show that, the members of the Convention 
recognized that the court, if it chose, might review a 
decision of a division of the court. 

If Judge Carter’s position is correct, then the Con- 
vention intended to authorize, and the Constitution au- 
thorizes, this court sitting without division, to review 
a unanimous decision made by four judges of this court 
and one district judge sitting in that class of a division, 
and does not authorize the review of a decision made 
by a majority of three judges of this court sitting with a 
quorum of four judges. That also does not make sense. 

If Judge Carter’s position is correct, then the Conven- 
tion intended to authorize, and the Constitution author- 
izes, one judge of this court and two district judges to 
pronounce a decision (being a majority of that class of 
a division) and does not authorize six judges of this 
court and one district judge to pronounce a decision 
except in cases involving the constitutionality of a stat- 
ute, appeals from conviction of homicide, and when re- 
viewing a decision rendered by a division of this court 
consisting of five judges, one or more of whom is a 
judge of the district court. Again that does not make 
sense. 

Members of the Convention stated that the purpose 
was to create a “complete” (pages 1010 and 1011) and 
“elastic” system. Clearly it was intended that the pro- 
visions adopted would enable the court to clear its docket, 
keep it so, and ultimately, if need be, determine a mat- 
ter with “a full court of seven judges.” From such a 
system there would, in all probability, be a majority 
pronouncing a decision. 

If Judge Carter is correct, then the Convention cre- 


746 NEBRASKA REPORTS [Vou. 161 
Ruehle v. Ruehle 


ated a void, a situation where such a majority decision 
could not be had, and where a judgment of a trial court 
would be affirmed, not by a decision of the court, but by 
a failure to decide. Such a conclusion is negatived by 
the debates and the language of the Constitution. It also 
does not make sense. 

Our procedure in the instant case is authorized under 
either authorities 1 and 3 or 2. When we heard this 
case with six judges of this court sitting, we were pro- 
ceeding under authority 1 in that class of a division. 
When we granted a reargument we called in a district 
judge and constituted “a full court of seven judges” to 
review a decision rendered by a division—the decision 
being that the division was unable to pronounce a de- 
cision by a majority of the members sitting. 

Or when we heard this case on reargument we were 
sitting under authority 2 in the class of a division with 
a district judge participating. 

Accordingly, Judge Kokjer participated in this case 
with “all the powers” of a judge of this court, including 
the right to vote for or against either of the proposed 
opinions. 

To so construe and apply the Constitution leaves no 
void in the powers of this court to pronounce a decision 
by a majority vote. 

We need not stop with an analysis of the intent of the 
framers of the constitutional provisions. The court was 
in session here in the Capitol Building when the Conven- 
tion met, and during its deliberations. I shall now 
“walk in the moccasins” of the judges of this court for 
a bit of time. 

The proceedings show that members of the Convention 
were in informal consultation with and secured the ad- 
vice of the Chief Justice and members of the court dur- 
ing the consideration of the various proposals that re- 
sulted in the present constitutional provisions. (See. 
pages 1004, 1009, 1585, 2313, 2319, and 2320 for illustra- 
tion.) The members of the court would obviously know 
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what the Convention intended by what it wrote and why 
it did it. I assume that we may accept the fact that they 
would undertake to comply with that intent. 

The new constitutional provisions became effective 
on January 1, 1921. The court then began to apply the 
Constitution in accord with the intent expressed in the 
debates and in the language of the Constitution. Not 
only that, but they recognized and gave priority to di- 
‘visions under authority 1 before inaugurating divisions 
under authority 2, just as Judge Albert advised the Con- 
vention as to the intent of his proposal. 

I have examined the Journal for the first 2 years of the 
court’s proceedings under the new Constitution. Dur- 
ing this period the court used every one of the authorities 
and procedures—as the court has done at times during 
all of the 35 years since. 

On January 3, 4, 5, and 6, 1921, the court sat with the 
Chief Justice and Judges Rose, Aldrich, and Flansburg, 
and heard argument. On January 6, Judge Letton sat in 
one case in lieu of Judge Rose. On January 7, the full 
court sat, with Judge Letton not sitting in two cases 
argued that day. 

On January 13 and 14, the full court sat and entered 
a series of orders, including the assignment of a large 
number of cases for hearing before the Supreme Court 
Commission. 

Did this court then construe its act as sitting in divi- 
sions? At least one member did, without protest from 
the other six. 

The cases of Kates v. Spencer, 105 Neb. 599, 181 N. W. 
520; Weber v. Thompson-Belden & Co., 105 Neb. 606, 181 
N. W. 649; Baldwin v. Omaha & C. B. St. Ry. Co., 105 Neb. 
614, 181 N. W. 525; and State v. Wright, 105 Neb. 617, 
181 N. W. 539, were each argued to four judges in Janu- 
ary 1921 (after the new provisions went into effect). At 
the close of the decisions in each case is this language: 

“Letton, J., not being a member of the division which 
heard this case, did not participate.” (Emphasis supplied.) 
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This appears in both the Journal and the printed re- 
ports in the above and subsequent cases. 

On January 17 and 18, 1921, the court sat with the 
Chief Justice and Judges Letton, Day, and Dean. This 
was in accord with the suggestion made in the Conven- 
tion that when the court sat in divisions of four that the 
Chief Justice should sit with both divisions. 

Thereafter the court sat with four judges at times. 
On January 28 and 31, and February 2 and 4, 1921, the 
court sat with seven judges. It returned to sitting with 
four judges on February 7, 8, 9, 10, and 11, 1921, with 
the Chief Justice and the same associate justices sitting. 
On February 14, 15, 16, and 18, 1921, the Chief Justice 
and four judges sat. 

On February 25, 1921, the court sat with the Chief 
Justice and five associate judges. 

On March 4 and 5, 1921, the court sat with the Chief 
Justice and four associate judges. On March 7 and 8, 
the Chief Justice and three associate justices sat for 
oral argument. 

On March 12, 14, and 16, 1921, the Chief Justice and 
four associate justices sat, and on March 19, 1921, five 
sat with the Chief Justice. 

I shall not further exemplify that record. 

Clearly the court did not consider that it was limited to 
four judges when so sitting. 

On March 25, 1921, the case of Nabower v. State, 105 
Neb. 848, 182 N. W. 493, was decided. There was one 
dissent. The case was argued on February 11, 1921, to 
four judges. This appears to be the first case decided 
by three votes under the majority-of-those-sitting rule. 

On April 27, 1921, the Journal shows that for the 
prompt submission and determination of causes the court 
was appointing district judges to sit as acting associate 
judges. Two were named for each week from May 2, 
1921, to June 6, 1921. That was followed with this: 
“The court will sit in divisions at the times stated, one 
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division sitting each week.” This was a procedure under 
authority 2. 

On May 3, 9, 11, 12, 17, 19, and 31, 1921, four judges 
of this court sat with two district judges. 

On May 4, 5, 10, 13, 20, 23, 24, and 25, 1921, three 
judges of this court sat with two district judges. The 
same number sat on June 1, 2, 3, 6, 7, 8, and 9. 

Thus the court construed the elastic provisions of the 
court’s power under authority 2 when it was first exer- 
cised. This court since that time has followed that pro- 
cedure and precedent. 

In September and October 1921, a new pattern of pro- 
cedure appears. Alternate weeks the court sat with 
four members of this court and two district judges, and 
the next week it sat with three members of this court 
and two district judges. 

The same pattern appears in November 1921. 

Beginning Novembr 10, 1921, the Journal shows “Sit- 
ting as Division No. 1,” four judges of this court and 
two district judges, and “Sitting as Division No. 2,” three 
members of this court and two district judges. The 
same situation is shown in the Journal for December 12, 
13, and 16, 1921, and February 6, 7, 8, 9, and 10, 1922. 
There is a clear recognition by the court of the fact that 
it was sitting in divisions under authority 2 and with 
a division of more than five judges. 

It was suggested during the debates of the Convention 
that the calling of district judges for short periods of time 
might not be satisfactory either to the court or to the 
district judges. 

Whether that was found to be true is not disclosed. 
In any event, on September 15, 1922, the court, finding 
it necessary for the prompt submission and determina- 
tion of causes, appointed District Judges Redick and 
Shepherd to act as associate judges of the Supreme 
Court from October 2, 1922, to January 1, 1923. During 
that period of time the court sat in “division,” but not 
in two divisions sitting simultaneously, as was done at 
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times in the earlier proceedings. Most of the time both 
Judges Redick and Shepherd sat with, in one instance 
at least, three of the “regular” judges, occasionally with 
four judges, and more often with five, making “a full 
court of seven judges.” When the district judges sat 
singly, they sat with four, five, or six of the “regular” 
judges. The same procedure was followed from Jan- 
uary 1 to March 30, 1923, with District Judges Troup 
and Raper sitting. And thereafter it was followed by 
the calling in of district judges for similar lengths of 
time. 

On May 18, 1922, the court sat with six members of 
this court and Judge Redick as district judge. One of the 
cases argued was Chadwick v. Intermountain Ry. Light 
& Power Co., No. 22596. The case was affirmed with- 
out opinion on July 19, 1922. The briefs show that it 
was a workmen’s compensation case. The sole ques- 
tion presented was one of dependency. The attorney for 
the appellee was George A. Eberly, long a distinguished 
member of this court. If Judge Carter is right, then 
the court, as constituted, had no authority to hear the 
case. I venture the opinion that had there been any ques- 
tion on that matter, Judge Eberly would have raised it. 
He did not. 

I have not undertaken herein to make a complete sum- 
mary of the court’s proceedings under the new Constitu- 
tion. Sufficient facts from the Journals are stated to 
establish conclusively that this court from the beginning 
walked in accord with the constitutional provisions as 
written and as portrayed by the framers during the de- 
bates preceding the adoption. I find no record of any- 
one having questioned those procedures. 

There were able lawyers in the practice at that time 
and since, who were members of the Convention. I have 
not felt free to consult with those who yet remain with 
us. I have the conviction that, had there been error in 
the proceedings of the court, the lawyers and judges 
would then have challenged them. I find no record of 
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any such challenge. I can see no merit in such a 
challenge. 

Let me illustrate by reference to the case of State ex 
rel. Davis v. Peoples State Bank, 111 Neb. 126, 196 N. 
W. 912. Mr. Davis was Attorney General when this 
action was docketed here. He was Attorney General 
from January 1919 to January 1923, and hence served 
during the period of the Constitutional Convention and 
during the period that this court was establishing its pro- 
cedures under the new provisions. 

O. S. Spillman became Attorney General in January 
1923. He was a member of the Constitutional Conven- 
tion and the Committee on Judicial Department. He 
appeared as Attorney General for the appellant. Jacob 
Fawcett, long a distinguished member of this court, then 
in private practice, appeared for the appellee. 

The case was argued and submitted to the court on 
September 19, 1923, before five members of this court 
and District Judges Redick and Shepherd. The case 
did not involve the constitutionality of a statute, it was 
not an appeal from a conviction of homicide, and it was 
not a review of a decision rendered by a division of the 
court. 

If Judge Carter is correct in his position, this body that 
heard, considered, and decided the cause was an un- 
constitutionally created court, because more than five 
judges sat. 

That hearing resulted in a judgment of reversal with 
three “regular judges” dissenting. Of necessity the 
opinion was adopted by the vote of the two district 
judges. If Judge Carter is right, then the case should 
have been affirmed at that time by a vote of three to 
two of the judges of this court. 

Reargument was granted. 

On March 20, 1924, the Journal shows a court order 
reciting that, because of a vacancy caused by the death 
of Judge Aldrich, the court was appointing Judge Redick 
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to serve as “Associate Judge” of this court until a suc- 
cessor of Judge Aldrich was appointed. 

If Judge Carter is right, that order was a void order, 
lacking constitutional authority. It was a valid order, 
however, if we recognize the intent of the Constitution 
to have available ultimately “a full court of seven 
judges,” so that a decision of a majority could be 
rendered. 

At that time the Davis case stood with three judges 
of this court definitely against the opinion, and two 
judges for it. 

When Judge Kokjer was appointed to sit with us in 
May 1955, three judges of this court were definitely 
for the opinion of Judge Messmore, and three judges 
were definitely against it. Under those circumstances 
we did what the court did in 1924: We appointed a dis- 
trict judge to make a full court of seven judges. 

Reargument was had on March 21, 1924, before six of 
the judges of this court and Judge Redick. “A full court 
of seven judges” was had just as we provided “a full 
court of seven judges” in the instant case. The decision 
in the Davis case resulted in a judgment of affirmance 
with two judges of this court and Judge Redick 
dissenting. 

If Judge Carter’s construction of the Constitution is 
correct, then the court had no authority to call in a dis- 
trict judge to sit, for the “division” that heard the case 
originally was constituted of more than five judges. 
The fact that an affirmance would have resulted in any 
event does not cure the constitutional error—if it existed, 
and I hold it did not. 

Of the six judges of this court who sat on that reargu- 
ment, five had been members of the court before and 
during the Constitutional Convention period. The attor- 
ney for the appellant had been a member of the Consti- 
tutional Convention. The attorney for the appellee had 
been a distinguished member of this court. 

I submit that had there been any question of the pro- 
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cedures followed, in that case there would have been a 
challenge made. No challenge appears. 

A check of our Journals indicates that beginning in 
the late 1920’s and carrying through well into the 1930’s, 
the court was appointing a large number of district 
judges to act as associate judges on this court. The 
Journal shows that they were usually authority 2 
appointments, 

I propose now to walk a bit here and there in the 
moccasins of the court, and particularly those of Judge 
Carter, during that period. 

On September 16, 1929, this court appointed eight 
district judges to sit “for the prompt submission and 
determination of cases.” Judge Carter, then a district 
judge, was one of them. This was clearly an authority 
2 appointment. On February 17, 18, 19, and 20, 1930, 
five members of this court, and Judge Carter and one 
other district judge, sat and heard oral argument in a 
total of 16 cases. Several of them were affirmed by 
“Per Curiam” opinion. As the Bar well knows, it has 
been several years since per curiam opinions were used. 
Judge Carter wrote opinions for the court in three of 
those cases which were adopted. Did the court have 
authority to appoint him, to permit his participation in 
the decisions and to write opinions? I find no challenge 
to that procedure in the reports. 

In January 1935, Judge Carter became a member of 
this court. April 20, 21, 22, and 23, 1936, six judges of 
this court (including Judge Carter) and one district 
judge sat and heard a total of 19 cases. On October 7 
and 8, 1936, five members of this court (including Judge 
Carter) and one district judge, sat and heard argument 
in six cases, 

And so the record goes. 

I became a member of this court in November 1938. 
We continued from that time until now to appoint and 
sit with district judges as had been done theretofore. 

It would seem that the dread paralysis of judicial 
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acquiescence in constitutional error (if it be such) was 
a disease that afflicted many of the judges of this court. 
I find none who escape the malady. 

Can it be said that the lawyers and judges partici- 
pating in the Davis case and the others throughout the 
years could not read and understand “the plain langu- 
age of the Constitution” as Judge Carter, at this late 
date, reads and understands it? I take it not. 

The completeness of the system and its elasticity is 
illustrated by another amendment made in 1920. Ar- 
ticle VI, section 12, of the 1875 Constitution provided: 
“The judges of the district court may hold courts for 
each other and shall do so when required by law.” 

That was amended in the 1920 Constitution so as to 
provide: “The judges of the district court may hold 
court for each other and shall do so when required by 
law or when ordered by the supreme court.” Section 12, 
Article V. The material amendment is emphasized. Why 
the amendment? 

It is disclosed in the debates of the Convention. It 
was recognized that district judges might become dis- 
qualified or disabled, there might be vacancies that 
would result in retarded judicial service, and that the 
court work of some districts might become congested. 
More particularly, it was recognized that the absence of 
district judges, while serving here, might result in de- 
layed judicial service in a district. Under those cir- 
cumstances this court was given power to order a dis- 
trict judge to serve in a district other than his own. 
(Page 1007.) This court was given power to prevent 
the occurrence of that temporary void. 

I now pass over the years and take up the problem 
which we faced in State ex rel. Johnson v. Marsh, supra. 
That was an original action filed in this court. Every 
member of this court at that time was a party defendant. 
We were all disqualified by interest. We appointed 
seven district judges to hear, consider, and determine 
the matter. 
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Under Judge Carter’s present construction of the Con- 
stitution, the only authority that we had for doing so 
was that it “involved the constitutionality of a statute.” 
But it did not. 

The sole question presented by the relator was: At 
what date did salary increases involved in an act of the 
Legislature become effective? There was no allegation 
of unconstitutionality of the legislative act, but rather 
there was a question raised as to the construction of the 
act as to its effective date in the light of certain con- 
stitutional provisions and of certain of our earlier de- 
cisions holding earlier acts unconstitutional. 

We were confronted with such decisions as that of 
the Supreme Court of Missouri in State ex rel. Volker 
v. Kirby, 345 Mo. 801, 136 S. W. 2d 319. In that case 
an attempt was made to question the constitutionality 
of an act of the Legislature by asserting that if construed 
a certain way it would be unconstitutional. It was ad- 
mitted that a constitutional construction could be given. 
The court held that to raise a question of constitution- 
ality: “* * * the contention must be that the law is 
unconstitutional whatever it means and under any con- 
struction of which it is susceptible. “The only challenge 
of unconstitutionality of a statute which does involve 
such a question is the claim that the statute is inher- 
ently and totally invalid in any event.’” 

We have held: “If a statute be subject to more than 
one construction, one of which would make the act con- 
stitutional and the other unconstitutional, the courts are 
required to adopt the construction which would make 
the act valid.” Nelsen v. Tilley, 137 Neb. 327, 289 N. 
W. 388, 126 A. L. R. 729. 

Under the Missouri case our rule would remove a 
charge of unconstitutionality. In the instant case no 
such charge was made. 

A second question was presented to the court in the 
salary case. If we had authority to appoint district 
judges, could we appoint seven district judges so as to 
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constitute a court composed entirely of district judges? 

We determined that we had the constitutional au- 
thority to appoint seven district judges to sit “tempo- 
rarily as judges of the supreme court” to hear, consider, 
and determine the matter. 

So far as J am concerned that decision was reached 
on the following basis: The state had created this court. 
It had conferred broad jurisdictional powers upon it. 
In the 1920 amendments the people of the state had de- 
parted from the orthodox appellate court with a fixed 
inelastic judicial personnel, and had provided an elastic 
system that authorized the use of district judges on 
this court. They made available for service on this 
court, not only the seven elected members, but the en- 
tire body of district judges of the state. They recog- 
nized that one or more judges of this court might be 
disqualified in a particular case. They provided for 
that contingency. They left no void there. They pro- 
vided a complete system of judicial personnel that would 
enable this court to hear and determine any matter 
within its jurisdiction. 

It was the purpose of the people to create a court with 
jurisdiction, power, and personnel to decide any ques- 
tion properly presented. 

We appointed the district judges in State ex rel. John- 
son v. Marsh, supra, and they sat, heard, considered, and 
decided the case favorable to the individual defendants, 
who, although judges of this court, in that case were 
litigants. The executive officers of the state accepted 
their decision as a controlling decision of the highest 
court of this state. They paid the salaries involved. 

Judge Carter ‘“‘acquiesced” in that procedure, decision, 
and the resulting action taken in accord with it. 

I have one further observation. 

The Constitution confers original jurisdiction on this 
court in all cases relating to the revenue, civil cases in 
which the state is a party, mandamus, quo warranto, 
and habeas corpus. Art. V, § 2. 
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One of the reasons for conferring such jurisdiction 
is that in those classes of cases there may arise need for 
prompt, authoritative, and final decision of questions 
presented. Our rules relating to the advancement of 
cases recognize that cases in that category may be ad- 
vanced if they involve questions of great public in- 
terest, as they often do. Rule 16, Part I, Revised Rules 
of the Supreme Court. 

Quite often this court is presented with procedural 
motions which must be decided prior to the submission 
of cases on the merits. Such motions are normally 
given priority in our work so as to prevent delay in the 
final submission of a case. 

Suppose in either of the above situations there is one 
judge who is disqualified. The remaining six judges of 
the court see the answer differently and divide three 
and three. In such a case the court cannot fall back upon 
a decision of the trial court as an out. 

If Judge Carter is correct, the court would be unable 
to decide the matter until such time as one judge yielded 
his views or there be a change of judges through the 
processes of election, resignation, or death. Litigation 
requiring prompt decision would be interminably de- 
layed. 

Surely. the framers of the Constitution, who were de- 
sirous of removing and preventing delays, would not 
have created a void where nothing could be decided 
under those circumstances. Rather I contend that they 
created and intended to create a court that could at all 
times where necessary be a “full court of seven judges.” 

For over a third of a century this court has construed 
these constitutional provisions. True—the construction 
has not been in a decision in the sense of statements of 
propositions in the body of opinions. The construction, 
consistent throughout, has been in our practices and pro- 
cedures as revealed in our reports and Journals. 

Judges and lawyers have known about them. The inter- 
ested public has known about them or could have known 
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by an. examination of the Journals of our proceedings 
and our printed reports. Litigants have won and lost as 
a result of decisions made by courts so constituted. The 
Court of Appeals of Kentucky has succinctly stated the 
rule as follows: ‘The Constitution as written has been 
construed by this court, and that construction accepted 
and acquiesced in for many years, is as much a part of 
the instrument as if it had been written into it at its 
origin.” District Board of Tuberculosis Sanitarium 
Trustees v. City of Lexington, 227 Ky. 7, 12 S. W. 2d 
348. See, also, Shamburger v. Duncan, — Ky. —, 253 
S. W. 2d 388. 

For many years the work of this court has been kept 
current. This happy result was visioned by the Con- 
stitutional Convention. It has been achieved by the 
use of all of the different methods which the Convention 
devised and the people adopted. We have not found 
it necessary to sit in two divisions, as such, since 1941. 
We have, however, since that time sat in divisions com- 
posed of the court’s own members, and divisions con- 
sisting of judges of this court and district judges. 

We have generally sat as “a full court of seven judges.” 

To do so when necessary we have appointed, oc- 
casionally, a district judge or district judges to sit with 
us so that litigants would have the benefit of that ju- 
dicial manpower and the expeditious decision of cases. 

The methods which we have used to “clear” our docket 
and keep it so, have full constitutional authority. 


In rE Dratnace District No. 100 or Grant County, 
NEBRASKA, A PUBLIC CORPORATION. 
DorotHy A, PETERSEN ET AL., APPELLEES, V. MAMIE A. 
THURSTON ET AL., APPELLANTS. 
74 N. W. 2d 528 
Filed February 3, 1956. No. 38840. 


1. Drains. In levying assessment benefits by a drainage district, 
that portion of land actually appropriated and taken by the 
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district for the right-of-way of the ditch should not be assessed 
to the landowner from whose premises it is taken. 

The validity of drainage classification and assessment 
of benefits can be questioned only by those parties who are 
prejudiced or injured thereby. 

Drains: Appeal and Error. Upon appeal to the district court 
from the decision and judgment of the board of supervisors 
of a drainage district, all original objections made to the 
classification and assessment of benefits are heard and de- 
termined in a summary manner as in equity, and upon appeal 
therefrom to this court the cause is tried de novo. 


Upon such an appeal to the district court, 
the drainage district is the moving party and has the burden 
of proving the validity of the classification and the amount of 
the benefits by a preponderance of the evidence. 


5. Drains. The manner and extent of such classification and bene- 
fits are best known and understood by engineers who are ex- 
perts in the matter of drainage, and when, as required by 
statute, the district engineer has examined the land and made 
his report to the board of supervisors of the drainage district 
which has approved same, it furnishes prima facie evidence of 
the classification and benefits, and in the absence of fraud, 
such evidence is sufficient to sustain the decision and judgment 
of such board unless it is overcome by competent evidence to 
the contrary. : 

A uniform and exact classification and assessment of 
benefits is impossible, and it is sufficient if the classification 
and assessment of benefits to each tract of land is made upon 
a uniform plan which is fair and just under the evidence with 
relation thereto. However, if it clearly appears that the classi- 
fication and assessment made is arbitrary and unreasonable or 
is made in violation of statutes with relation thereto in such 
manner as to prejudice or injure an objector, the court will 
intervene to protect him. 
In determining the assessment of benefits accruing to 
land by reason of the construction of a drainage ditch, it is 
proper to take into consideration whatever will come to the 
land from the drain to make it more valuable for tillage, or 
more desirable as a place of residence, or more valuable in the 
general market, the true and final test being what will be the 
influence of the proposed improvement on the market value of 
the property. 


co 


ApreAL from the district court for Grant County: 
WiiuiaM F. SPIKES, JupGE. Affirmed. 
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Charles A. Fisher, for appellants. 


William B. Quigley, Davis, Healey, Davies & Wilson, 
and Robert Berkshire, for appellees. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CHAPPELL, J. 

Mamie A. Thurston and her husband Clyde A. 
Thurston, hereinafter called defendants, appealed to the 
district court from the decision and judgment of the 
board of supervisors of Drainage District No. 100 of 
Grant County, hereinafter called the district, which 
overruled defendants’ objections and approved the report 
of the district engineer classifying and assessing 174 
acres of defendants’ land for benefits thereto by proposed 
construction thereon of drainage works and improve- 
ments. After a hearing whereat evidence was adduced 
by the parties, the trial court rendered a judgment which 
approved and affirmed the decision and judgment of the 
board of supervisors, hereinafter called the board, After 
describing each tract of land within the district and nam- 
ing the respective owners thereof, the judgment pro- 
vided: “It is further ordered that the total acreage of 
each land owner to be equally benefited and equally 
assessed in this drainage district is as follows: Rolf H. 
Brennemann - 291.50; Kurt W. Brennemann - 170.0; 
George S. Peterson - 31.0; Dorothy A. Petersen - 117.50; 
Bert Hayward - 84.50; William L. Hayward - 17.0; Mamie 
A. Thurston Clyde A. Thurston and Clyde Chester Thurs- 
ton, as theri (their) separate interests may appear - 
174.0. Total acres equally benefited - 785.50, and that 
the costs and expenses incurred by this drainage dis- 
trict shall be assessed equally on such acre unit in 
that the benefits to each unit acre will be uniform.” 
Costs were taxed to defendants. 

Motion for new trial filed by defendants and Chester 
Thurston, their son who claimed to have an interest in 


Vou. 161] JANUARY TERM, 1956 761 


Petersen v. Thurston 


some of defendants’ property involved, was overruled, 
whereupon defendants appealed to this court assigning 
substantially that the judgment of the trial court was not 
sustained by the evidence but was contrary thereto and 
contrary to law. We conclude that the assignments 
should not be sustained. 

No question is raised or presented here with regard to 
procedure followed prior to or in the hearing before the 
board or upon appeal to the district court or this court. 
The named members of the board appear herein as 
ostensible appellees. Such persons, as well as others 
who were members of the district, except defendants, 
will be hereinafter designated by name. 

Petersen v. Thurston, 157 Neb. 833, 62 N. W. 2d 68, 
was a proceeding instituted in the district court for 
Grant County for the purpose of organizing the district 
here involved. Therein defendants, who concededly 
did not sign the original articles and application, filed 
objections to the inclusion of their land within the dis- 
trict upon the ground that the land would not be bene- 
fited in any manner thereby. The trial court in such pro- 
ceedings found and adjudged that defendants’ land 
would be benefited, and included it within the district. 
Upon appeal therefrom we affirmed such finding and 
judgment. 

Therefore, defendants’ contention in the case at bar 
that their land would not be benefited in any respect by 
the proposed drainage works and improvements has 
already been adjudicated and the only questions now 
presented for determination here are as follows: (1) 
Whether or not, as contended by defendants, the trial 
court erred in affirming an assessment allegedly made 
by the decision and judgment of the board not only upon 
that portion of defendants’ land actually taken for con- 
struction of the ditch but also that portion adjacent to 
the borders of the ditch, the use of which was reserved 
by the district for purposes of operation and maintenance 
if and when such became necessary; and (2) whether 
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or not, as contended by defendants, the trial court erred 
in affirming the assessment made by the district engi- 
neer and approved by the board upon 174 acres of their 
land. We conclude that the trial court did not err in 
affirming the assessment as made. 

With regard to defendants’ first contention, the record 
discloses that the ditch on defendants’ land would be 
4 feet wide at the bottom, with 1:1 slopes which would 
slightly vary the width of the ditch at the top, dependent 
upon the depth of the ditch as it was constructed along 
and over defendants’ low lands. A note appearing upon 
exhibit 1, a plat prepared by the district engineer and 
received in evidence, read: “It is necessary that a 4-rod 
wide right of way, extending 2 rods to each side of the 
center line of all of the drain canals of the District, shall 
be reserved for the purpose of operation and maintenance 
of all such canals if and when such maintenance should 
become necessary.” ‘Thus, the reserved conditional use 
of such land on each side of the borders at the top of 
the ditch was not land actually taken and appropriated 
by the district as a right-of-way of the ditch. Thereby 
the district simply reserved an easement over such por- 
tion to be used by it only for operation and maintenance 
purposes if and when that should become necessary. 
There is no evidence whatever that such use would be 
perpetual or necessary at all times so as to deprive de- 
fendants of that land and the use thereof. The only 
logical inference in the absence of any other evidence 
with relation thereto is that defendants would have the 
beneficial use of such well-drained portion of their land 
right up to the borders of the ditch and that such por- 
tion should have been assessed. 

In Nemaha Valley Drainage Dist. v. Stocker, 90 Neb. 
507, 134 N. W. 183, this court held: “In levying an as- 
sessment by a drainage district, that portion of land 
taken for the right of way of the ditch should not be 
assessed to the landowner from whose premises it is 
taken.” In the opinion it is said: “It is clear that, if the 
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land is taken from appellant by the construction of the 
ditch, he ought not to be compelled to pay for benefits 
to property of which he is deprived by the very act of 
construction. We think this was erroneous, and the 
appellant is entitled to be relieved from the assessment 
to the extent that it is based upon land actually appro- 
priated by the district.” See, also, 28 C. J. S., Drains, 
§ 57, p. 404; 19 C. J., Drains, § 211, p. 717, and authorities 
cited. 

The land actually appropriated and taken from de- 
fendants as a right-of-way of the ditch was only that 
portion necessary for construction thereof. In that 
connection, the shaded portions of land outlined upon 
exhibit 1 and verified by testimony of the district en- 
gineer show that 175.5 acres of defendants’ land would 
be equally benefited by the drainage works and im- 
provements, but concededly only 174 acres thereof were 
classified and assessed. Thus, contrary to defendants’ 
contention, 1.5 acres of defendants’ land which was 
actually taken and appropriated by the district for right- 
of-way of the ditch was not assessed. In that connec- 
tion, defendants have failed to adduce any evidence 
which would sustain a conclusion that they were de- 
prived of any more of their land by actually taking the 
same or by the very act of construction. 

We turn then to defendants’ second contention. In 
that regard, the two Petersens, the two Brennemanns, 
and Bert Hayward were all members of the district and 
its board. William L. Hayward and defendants were 
the only other members of the district. Defendants 
were also the only members of the district who objected 
in any manner to the classification and assessments. 
However, defendants contend as one basis for relief that 
the lands of the Petersens, the Haywards, and Kurt W. 
Brennemann would not benefit by the drainage works 
and improvements, and that only the land of Rolf H. 
Brennemann would be benefited thereby. That con- 
tention has no merit, not only because it has already 
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been adjudicated in Petersen v. Thurston, supra, but also 
because there is not sufficient competent evidence to 
sustain it, and if there were, defendants could obtain 
no relief simply upon the ground that the lands of such 
other persons who did not object had been classified 
and assessed at too great a portion of the assessment 
rather than not assessed enough. In that connection, it 
is said in 28 C. J. S., Drains, § 67, p. 429: “All interested 
persons are entitled to object to the assessment, whether 
as to the apportionment or to the total assessment. How- 
ever, the validity of drainage assessments can be ques- 
tioned only by those landowners who are prejudiced by 
the defects complained of.” Also, in 28 C. J. S., Drains, 
§ 72, p. 440, speaking of drains and assessments, it is 
said: “It is essential that the party seeking relief on 
appeal must have been injured by the decision from 
which the appeal is taken.” 

The question still remaining then is whether or not 
the court erred in affirming the assessment made by 
the district engineer and approved by the district board 
upon 174 acres of defendants’ land. We conclude that 
the trial court did not err in so doing. 

In arriving at that conclusion, there are well-estab- 
lished, applicable, and controlling rules of law to con- 
sider. It is provided by statute that upon appeal to 
the district court from a decision and judgment of the 
board of supervisors of a drainage district classifying 
lands and assessing benefits, all original objections made 
thereto shall be heard and determined in a summary 
manner as in equity. § 31-329, R. R. S. 1943. Thus, 
upon appeal to this court from the judgment rendered 
therein by the district court, the cause is tried de novo. 

Also, concededly, upon such an appeal to the district 
court, the drainage district is the moving party and 
has the burden of proving the validity of the classifica- 
tion and the amount of the benefits by a preponderance 
of the evidence. As said in Drainage Dist. v. Bowker, 
89 Neb. 230, 131 N. W. 208: “The drainage district has 
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the affirmative side of the proposition, and should first 
present its evidence in order to maintain its position. 
No doubt the report of the engineer when approved and 
confirmed by the drainage board is prima facie evidence 
of the matters therein required to be stated, but this 
fact does not change the burden of proof. If the drain- 
age district has the burden, it can use the engineer’s 
report, if so confirmed and approved in the first in- 
stance, as evidence to sustain that burden. However, 
when the evidence is all before the court * * * the bur- 
den of proof as to the amount of benefits to the land of 
the defendant (for the landowner is virtually a defend- 
ant) is upon the drainage district.” 

In Dodge County v. Acom, on rehearing, 72 Neb. 71, 
100 N. W. 136, this court said: “The land is covered 
with swales and depressions, where the waters accu- 
mulate and slowly seep away or evaporate. It is a mat- 
ter of common knowledge that drainage benefits such 
land, but the manner and extent of such benefits are 
best known and understood by engineers, who are ex- 
perts in the matter of sanitation and land drainage. 
Therefore when the engineer in charge of such work has 
examined the lands, has made his estimates, and re- 
ported them to the county board, in the absence of 
fraud, such report ought to, and does, furnish prima 
facie evidence of the benefits which will accrue to each 
tract of land, and such evidence is sufficient to sustain 
the orders of the board, unless it is overcome by com- 
petent proof to the contrary. The engineer who had 
charge of the improvement in question, in addition to 
his findings and report, stated on the witness stand that 
all the lands included in his report would be benefited, 
and that he did not know of a foot of that land but 
what the water falling on it would get into the ditch. 
It does not necessarily follow that, because some of the 
land does not lie on or touching the ditch, such land will 
not be benefited by its construction and maintenance. 
Where bottom land, like that described by the evidence 
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herein, is saturated and filled with water, it takes a 
long time, in the course of natural drainage, or by evapo- 
ration, for it to dry and become fit for cultivation. If, 
however, it is situated near a well constructed ditch, 
the land adjacent to and touching the ditch will quickly 
be drained of its excess of water, and this will enable 
the waters falling upon adjacent lands to speedily work 
their way into the ditch; and such lands, though not 
joining or touching the ditch, will surely be benefited 


thereby.” 
Also, as said in Nemaha Valley Drainage Dist. v. 
Stocker, supra: “The benefits must be assessed as 


nearly as may be just under all the circumstances sur- 
rounding each tract. Exact nicety of apportionment as 
to each square yard or square rod is impossible. If the 
result of the improvement will be to specially benefit 
each tract or subdivision as a whole it is immaterial 
whether within its limits there are portions which are 
not susceptible of cultivation and the value of which if 
taken by themselves and disconnected from the remain- 
der of the tract would not be enhanced.” 

As stated in 17 Am. Jur., Drains and Sewers, § 74, 
p. 823: “As is fully shown in another article, the law 
does not require that special assessments correspond 
exactly to the benefits received; on the contrary, it is a 
matter of common knowledge that absolute equality can- 
not be attained, and so long as a fair and reasonable 
method of spreading the assessment is followed, the 
courts will not intervene for minor inequalities. But 
when it clearly appears that an assessment is arbitrary 
and unreasonable, the courts will accord protection.” 

In Nemaha Valley Drainage Dist. v. Marconnit, 90 
Neb. 514, 134 N. W. 177, it is said: “At the outset it 
is well to say that a uniform and exact apportionment 
of the benefits to each tract of land is an impossibility 
in most cases. The most that any officer or tribunal can 
do is to estimate the benefits to each tract upon as uni- 
form a plan as may be in the light afforded by the evi- 
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dence and by a personal examination and inspection.” 

As said in Nemaha Valley Drainage Dist. v. Higgins, 
90 Neb. 513, 134 N. W. 185: “The testimony shows 
that both of these tracts were in part subject to over- 
flow, but that each tract was not liable to be entirely 
flooded. Among other things, it is insisted that, because 
each entire tract is not subject to be covered with water, 
the assessment is not confined to the land benefited, is 
unjust, and cannot be sustained. It is clearly impossible 
to make an assessment according to the varying contour 
lines of the high water mark. The only practicable 
method is to assess the land benefited as nearly as may be 
according to the actual boundaries of the land of each 
proprietor or with reference to government subdivisions.” 

In Omaha & North Platte R. R. Co. v. Sarpy County, 
82 Neb. 140, 117 N. W. 116, this court said: “This court 
has lately had occasion to consider this question, and has 
held that the term ‘marsh’ or ‘swamp lands’ has a wider 
significance than the terms ‘marsh or swamp,’ and that 
the provisions of the act may properly apply to land 
which from its low and level character may, from exces- 
sive rainfall, retain at some seasons of the year suffi- 
cient water so that it is rendered incapable of cultiva- 
tion. Campbell v. Youngson, 80 Neb. 322. It is there 
expressly said that power is conferred by this act ‘to 
drain lands which are not, strictly speaking, “marshes” 
or “swamps,” but which are “marsh or swamp lands,” 
meaning thereby lands which are so situated as to be 
rendered difficult or incapable of successful cultivation 
by reason of retaining in the soil or carrying on the 
surface an excessive quantity of water during certain 
portions of the year, even though at other times they 
may be as solid, dry and firm as lands in general.’” Sec- 
tion 31-301, R. R. S. 1943, now reads “swamp or over- 
flowed lands” which would not change the above 
application. 

Finally, in Dodge County v. Acom, 61 Neb. 376, 85 N. 
W. 292, affirmed on rehearing, 72 Neb. 71, 100 'N. W. 
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136, and approved in Baker v. Morrill Drainage Dist., 
98 Neb. 791, 154 N. W. 533, this court held: “In de- 
termining special benefits accruing to land by reason 
of the construction of a drainage ditch, it is proper to 
take into consideration whatever will come to the land 
from the drain to make it more valuable for tillage, or 
more desirable as a place of residence, or more valuable 
in the general market, the true and final test being 
what will be the influence of the proposed improvement 
on the market value of the property.” 

In the light of such authorities, we have examined 
the record, which summarized disclosed as follows: In 
compliance with section 31-310, R. R. S. 1943, the board 
caused a complete topographical survey to be made of 
the district by W. F. Chaloupka, its graduate engineer, 
who had more than 40 years of experience as such in 
that territory. The area included within the boundaries 
of the district is located some 6 to 8 miles north of 
Hyannis in both Grant and Cherry counties. It lies 
within the upper reaches of the Middle Loup River 
basin, entirely within the area of the sandhills in that 
region. It extends and generally drains a part of ac- 
cumulated waters from west toward the east, thence 
to the northeast, terminating on defendants’ land at the 
Dumbbell Ranch drain. As required, the district engi- 
neer made a complete topographical survey of the dis- 
trict and submitted it to the board with maps and profiles 
of such survey and a full and complete plan of draining, 
reclaiming, and protecting the lands in the district from 
the overflow or damage by water or floods. 

As required by section 31-312, R. R. S. 1943, the district 
engineer went over, inspected, and examined the lands 
and other property in the district which might be af- 
fected by the proposed drainage and reclamation works 
and improvements and also the streams, watercourses, 
ditches, ponds, lakes, and bayous within the district, 
or partly within and partly without the district. Fur- 
ther, the maps and profiles drawn by him and submitted 
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to the board complied in every material respect with sec- 
tion 31-318, R. R. S. 1948, and his report was filed as 
required by such section. 

In conformity with section 31-311, R. R. S. 1943, the 
district engineer also made an estimate of the cost of the 
entire drainage works and improvements required in 
the district to protect and reclaim the lands and property 
showing the several items of the same, 

Section 31-313, R. R. S. 1943, provides in part: “The 
engineer shall assess, as hereinafter directed and accord- 
ing to the rules hereinafter prescribed, the amount of 
benefits which will accrue to each tract or parcel of 
land * * * by virtue of the works and improvements of 
the drainage district. Each tract or parcel of land, * * * 
within the district shall bear its share of the entire cost 
and expenses incurred by the district in making such 
works and improvements in proportion to the benefits 
assessed, whether such improvements be made on the 
tract or parcel of land * * * or not.” 

Section 31-315, R. R. S. 1943, provides that: “No as- 
sessment shall be made for benefits to any lands upon 
any other principle than that of benefits derived, but all 
assessments shall be made upon the basis of benefits de- 
rived and secured by reason of the construction of such 
improvements and works in affording drainage, or giving 
an outlet for drainage, protection from overflow, and 
damage from water.” 

Section 31-317, R. R. S. 1943, provides in part: “The 
engineer shall also classify all lots, tracts, lands, and 
other property according to the benefit that each may re- 
ceive from such drainage improvement, and the lots, 
tracts, and lands receiving the greatest percentage of 
benefits shall be classified at one hundred, those re- 
ceiving a less percentage of benefit at such less number 
as its benefit may determine.” 

The district engineer testified as a witness for the 
district and his filed report, including the survey, maps, 
profiles, plan, estimate of cost, and classification of as- 
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sessments prepared by him and approved by the board in 
compliance with related statutes, properly appear in 
the record as part of the district’s evidence. He testi- 
fied that such exhibits were correct and accurate in 
every respect and truly reflected the facts therein set 
forth, and that the classification and assessments made 
by him, approved by the board, and affirmed by the 
district court, were fair, just, and equitable. 

His examination, study, and surveys of the land were 
made in 1950 and again in 1952. He also subsequently 
inspected the lands and reviewed his surveys three times 
before the trial. He testified that the number of acres 
of land heretofore set forth belonging to each and all 
members of the district and receiving the greatest per- 
centage of benefits should be and were classified and 
assessed equally at 100, as required by sections 31-311 
to 31-318, R. R. S. 1943. He further testified that he 
could also have included some marginal lands belonging 
to each of the seven landowners in the district which 
would have received but little if any benefit, but that to 
have done so would not have affected the total assess- 
ment of each landowner, and there is no competent evi- 
dence to the contrary. Unless defendants could estab- 
lish by competent evidence, and they did not do so, 
that the failure to assess lands receiving a percentage 
of benefits at less than 100 would have reduced their as- 
sessment, defendants are in no position to complain. 
We find no gross departure from the method of assess- 
ment required by statute as occurred in Drainage Dist. 
No. 1 v. Village of Hershey, 139 Neb. 205, 296 N. W. 
879, relied upon by defendants. In other words, as here- 
tofore noted, exact nicety of apportionment is impossi- 
ble, and it is sufficient if the benefits are uniformly 
assessed as nearly as may be fair, just, and equitable 
under all the circumstances surrounding each and all 
tracts. See, also, Drainage Dist. No. 1 v. Village of 
Hershey, 145 Neb. 138, 15 N. W. 2d 337. 

The report of the district’s engineer and his testimony 
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as well disclose that the entire district area consists of 
lakes and old lake beds, high rolling sandhills, and flat, 
low, wet, and swampy meadow lands, which are more 
or less swampy and very wet most of the year except at 
times of severe drought or late in the fall; and that 
during the wet season the area here involved all becomes 
flooded and heavily saturated with water, resulting in 
hay crop damage and heavy loss. He testified that it 
was not intended to drain the sub-soil or to lower the 
ground waters but rather to control and preserve same 
by concrete structures incorporated in the ditches in 
order to quickly intercept and carry off only flood waters 
from heavy rains and early spring thaw waters before 
material damage could result to growing crops or those 
being harvested. He testified that the acres included 
in the whole area involved are similar in every respect 
over the entire district; that they were most susceptible 
to flood and in need of drainage; and that the classifica- 
tion and assessments were uniform and proper in every 
respect. 

The testimony of one Robert Paul, theretofore given 
in Petersen v. Thurston, supra, was offered by defend- 
ants and read in evidence by stipulation. He was an 
engineer with experience in drainage and _ irrigation 
work, although he had no former experience with such 
work in sandhill territory such as that here involved. 
He made a cursory survey of the district and was never 
upon the land therein except for a few days in August 
1953 and once after that time. He testified with regard 
to elevations and contours of lands in the district, there- 
by leaving the inference that defendants’ 174 acres of 
land would not be benefited by construction of the pro- 
posed drainage works and improvements but that such 
low, wet lands, with some rushes or coarse grass upon 
it, could as well be drained if defendants dug their own 
ditches. However, upon cross-examination, referring to 
defendants’ land, he testified as follows: “Q. Isn’t 
it true Mr. Paul, this land could be in flood condition 
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and badly in need of drainage, and you from your pres- 
ent investigation would have no knowledge of the con- 
dition? A. And again I would say that it is a matter 
of opinion, ‘It is badly in need of drainage’. Some 
people say it does and some say it doesn’t and from my 
knowledge I would say it could be either way. Q. Lets 
establish the time you have actually seen this area. 
When was the first time, Mr. Paul? A. The first time 
I was on it was probably August 27 and August 28 and 
29, and the 26th. I believe I was there three or four 
times in that week and I saw it once since then and 
that is the only time I have seen it. Q. Were you 
told at the time you were making your investigation 
that this was an extreme drought condition in this area 
and probably the worst dry period that they have had 
through that area; did you have that information? A. 
Yes, sir, I did. Q. Did you, Mr. Paul, attempt to define 
in any of the drainage area, the high water point of 
the area of flood water? A. No, because I did not feel 
with the time that was alloted to me to do this work, 
that I could do it and all I did was to run profile down 
through what I considered the place the water would 
drain and I just profiled in order to actually determine 
where the water would stand under any condition with- 
out actually seeing it stand, not as ice but as water. I 
would have to make a complete contour map of the 
area unless you saw the water actually standing. Q. So 
in my limited understanding of the survey, you were 
finding the low points on the whole area? A. Yes, to 
show where the water would run if any running. Q. 
And that is all this map proposes to do? A. Yes, and the 
fall. Q. But it covers the low parts? A. It is not meant 
to determine the amount of benefit. Q. And as you make 
your findings and the findings by the Exhibit 1, they 
coincide exactly or almost exactly? A. As to the amount 
of fall, yes. I have located the two culverts on here and 
it seems we used the same bench marks and followed 
almost the same course, our distances are very close 
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and the elevations checked almost identical. Q. Almost 
surprising to find such correlation? A. I don’t think 
either of us are surprised. Q. Both were accurately 
done? A. Yes, sir.” As heretofore noted, exhibit 1 
was the plat prepared by the district engineer. 

In the light of such evidence, we conclude that the 
testimony of defendants’ engineer did not materially 
affect or dispute in any substantial manner that given 
by the district engineer. 

Defendants and their son also testified as witnesses 
in defendants’ behalf. They testified in substance that 
there were some low spots and ponds on their land in- 
volved, and that some waters from Rolf H. Brenne- 
mann’s wet, swampy land on the west drained down 
upon it, but they had been able to harvest their hay 
thereon every year since 1950 except in 1952, which was 
a particularly wet year. They admitted that there 
was ice on and over their valley during the winter 
months which generally had accumulated from the west 
end, and that it was still there at time of trial in Febru- 
ary 1955. They also admitted that in the blizzard of 
1949 some 50 or 60 of their cattle died on such ice. They 
testified that they would rather have evaporation or 
percolation; that the proposed drainage works and im- 
provements would not benefit their land in any respect 
because they had plenty of drainage if the water from 
the west was not dumped down on their land; and that 
the ditch would lower their water level, would be a 
hazard for their livestock, and an inconvenience in har- 
vesting their hay, despite the construction of adequate 
culverts or bridges as proposed. 

Defendants’ contention that their land would receive 
no benefit from the proposed drainage work and im- 
provement is untenable. That question has not only 
been already adjudicated but also there is not sufficient 
competent evidence in the record to sustain such a con- 
clusion. Further, there is no competent evidence with 
relation to any data, yardstick, criteria, or standard upon 
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which the trial court or this court could predicate a per- 
centage of benefits to defendants’ 174 acres of land ex- 
cept upon the basis of 100 established by the district by 
a preponderance of the evidence. 

We conclude that the district sustained the burden of 
proof by a preponderance of the evidence, and that de- 
fendants’ evidence was insufficient to sustain their con- 
tention that the classification and assessment of their 
land should not be sustained. Therefore, the judgment 
of the trial court should be and hereby is affirmed. All 
costs are taxed to defendants. 

AFFIRMED, 


KRottTer & SAILORS, A CO-PARTNERSHIP, APPELLANT, V. Roy 
J. PEASE ET AL., APPELLEES, 
74. N. W. 2d 538 


Filed February 3, 1956. No. 33893. 


1. Mechanics’ Liens. The right to a mechanie’s lien is of statu- 
tory origin. It did not exist in common law or in equity. 
A claimant to be entitled to the benefit of the 
Mechanic’s Lien Act must bring himself within its terms and 
comply with the procedure required to perfect a lien. 
If a claimant is within the specifications of the statute 
granting the right and has complied with the procedure re- 
quired to perfect a lien the provisions of the statute will be 
liberally interpreted to accomplish the purposes of the legislation. 
The Mechanic’s Lien Act provides security exclusively 
for materialmen and laborers. 
The statute providing for a lien on the premises im- 
proved in favor of one who performs labor on or furnishes 
material for the improvement does not extend to a person who 
supplies money with which the cost of the work or material is 
paid. 


The right to a lien by virtue of the Mechanic’s Lien 
Act is created immediately material is furnished or labor is 
performed within the provisions of the act if a claim is made 
therefor as required by the statute. 

7, Statutes. A liberal interpretation of a statute is one which 
seeks for and fairly and reasonably effectuates the legislative 
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intent as to the purposes of the legislation as expressed by the 
language of the statute. 


APPEAL from the district court for Dundy County: 
Victor WESTERMARK, JUDGE. Affirmed. 


Charles M. Bosley and Robert C. Bosley, for appellant. 


Daniel E. Owens, Ross D. Druliner, Jr., Robert S. 
Finn, Fred T. Hanson, Jack H. Hendrix, and Hines & 
Hines, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAucuH, JJ. 


BosLaAucu, J. 

Roy J. Pease and Bernice F. Pease, husband and wife, 
were the owners as joint tenants of Lot 4 in Block 5, 
Smith’s Addition to Benkelman. They made an oral 
agreement about December 24, 1951, with Krotter & 
Sailors, a co-partnership and a retail dealer in lumber, 
building materials, and hardware in Benkelman, by the 
terms of which it was to receive the net proceeds of a 
loan of $8,500 made by the Tecumseh Building & Loan 
Association to the owners of the premises and appel- 
lant was privileged to furnish materials within the lines 
which it handled for the construction of the house and 
to pay the cost of the labor and all materials furnished 
for the building. It was agreed that any amount of the 
cost of the construction thereof in excess of the amount 
received by appellant from the proceeds of the loan 
made to the owners by the building and loan associa- 
tion was to be paid by the owners to appellant when 
the construction was completed. The loan was made 
and the net proceeds thereof were received by appellant 
and it paid the cost of all labor and materials used in 
the construction of the house as the bills therefor were 
presented to appellant at its place of business. There 
were materials used in the building that were not fur- 
nished by appellant and some of them were selected 
and purchased by the owners as it was understood they 
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might do as a part of the agreement between them and 
appellant. The cost of these were paid by it. The owners 
selected and purchased linoleum at the store of Paul F. 
Morris. He delivered it to the house and installed it 
therein on April 10, 1952. The residence was completed 
and the owners moved into it April 12, 1952. The state- 
ment for the cost of the linoleum was on June 10, 1952, 
at the request and by direction of Roy J. Pease presented 
to appellant by Paul F. Morris and it was paid by ap- 
pellant. That was the first time that Paul F. Morris 
knew that appellant was to pay the cost of the linoleum 
and it was the first time that the appellant knew the 
cost of it or had the opportunity to pay it. 

Appellant filed a claim of lien under the Mechanic’s 
Lien Act in the office of the county clerk of Dundy 
County October 10, 1952. The last item of the claim 
of lien is dated June 10, 1952, and is described as ‘Paul 
Morris Linoleum 254.04.” It is not claimed that the 
linoleum was purchased, delivered to the premises, or 
installed therein that date. It is established without 
dispute that it was furnished by Paul F. Morris and in- 
stalled in the house as floor covering on April 10, 1952. 
The last item on the claim of lien represents the pay- 
ment of the cost of the linoleum by appellant to Paul 
F. Morris. The last material that was furnished for the 
house was May 19, 1952, and it consisted of four minor 
items at a total cost of $3.17. 

A mortgage given by the owners on the premises as 
security for the payment of a note they owed the Secur- 
ity State Bank of Bird City, Kansas, was filed for rec- 
ord in the office of the county clerk of Dundy County 
February 13, 1953. The bank pleaded in this case that the 
claim of lien of appellant was insufficient and was not a 
lien on the premises because it was not filed in the 
office of the county clerk within 4 months of the time any 
labor was performed or material was furnished in the 
building of the house as required by the Mechanic’s 
Lien Act of the state. 
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Roy J. Pease died August 12, 1954, and Bernice F. 
Pease became the sole owner of the premises. This case 
was brought by appellant to foreclose the lien it claimed 
on the premises by virtue of the claim of lien filed by 
it as above stated. The district court found upon the 
trial of the case that the building and loan association 
had a first lien and the bank had a second lien on the 
premises; that the last materials for the construction 
of the house were furnished May 19, 1952; that the lin- 
oleum mentioned in the claim of lien was furnished by 
Paul F. Morris and was installed and attached to the 
house April 10, 1952; that appellant paid the cost of the 
linoleum to Paul F. Morris June 10, 1952; that the pay- 
ment of the cost of the linoleum was not the furnishing 
of material within the meaning or scope of the Mechanic’s 
Lien Law of the state; and that the claim of lien of ap- 
pellant was filed more than 4 months after anything 
was furnished by it for the construction of the house, and 
that the claim was invalid. A judgment of dismissal was 
rendered as to the cause of action alleged by appellant, 
its motion for a new trial was denied, and it has prose- 
cuted this appeal. 

The adversaries in this appeal are appellant and Se- 
curity State Bank of Bird City, Kansas, hereafter re- 
ferred to as appellee. The other parties to the case 
named in the record do not oppose the judgment of the 
district court in any manner or in any respect. 

The claim of appellant is that it was obligated by con- 
tract with the owners of the premises improved by con- 
struction of the house to pay Paul F. Morris the cost of 
the linoleum he furnished and laid in the house; that 
the payment of this item was indistinguishable from the 
payment by appellant as the contract obligated him to 
do of other amounts for items of materials and labor 
required for the construction of the building; and that 
appellant was performing his contract obligation when 
he paid Paul F. Morris the cost of the linoleum June 
10, 1952, and “On that date, the plaintiff (appellant) 
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actually furnished the linoleum under the terms of the 
agreement.” 

Appellant to sustain the lien it claims relies exclusively 
upon the fact of its payment of the cost of the linoleum 
June 10, 1952, as a furnishing of material within the 
Mechanic’s Lien Act notwithstanding it is undisputed 
that the linoleum was actually delivered to the house 
constructed on the premises of the owners, placed there- 
in, and attached thereto on April 10, 1952, that the owners 
took possession of it on April 12, 1952, and thereafter 
occupied it as their home. The appellee insists that the 
payment of the cost of material furnished and used as 
a part of the construction of the house did not consti- 
tute furnishing material so as to permit the filing of a 
mechanic’s lien within 4 months after the date of the 
payment because the material was furnished and placed 
in the building by third party 2 months before the date 
of the payment; that the payment of money for material 
used in the construction of a building does not in any 
event constitute the furnishing of material within the 
meaning of the Mechanic’s Lien Act; and that the claim 
of lien by appellant is in any event ineffective and 
invalid. 

The right to a mechanic’s lien is of statutory origin. 
It did not exist at common law or in equity. A claim- 
ant of such a lien must in the first instance bring him- 
self within the statute. Fremont Foundry & Machine 
Co. v. Saunders County, 136 Neb. 101, 285 N. W. 115; 
Timber Structures v. C. W. S. G. Wks., 191 Or. 231, 229 
P. 2d 623, 25 A. L. R. 2d 1358. A claimant to be en- 
titled to the benefit of the statute providing for such a 
lien ‘must comply with the procedure necessary to per- 
fect a lien. Parsons Construction Co. v. Gifford, 129 
Neb. 617, 262 N. W. 508; Davidson v. Shields, 129 Neb. 
877, 263 N. W. 490; Fremont Foundry & Machine Co. 
v. Saunders County, supra; Timber Structures v. C. W. 
S. G. Wks., supra. If a claimant is within the statute 
granting the right and has complied with the proce- 
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dure specified therein to perfect a lien the provisions 
of the statute will be liberally interpreted to accomplish 
the purposes of the legislation. Grantham v. Kearney 
Municipal Airport Corp, 159 Neb. 70, 65 N. W. 2d 325. 

The statute providing for a mechanic’s lien defines 
who are entitled to a lien, for what a lien may be 
claimed, and the procedure to secure a lien. §§ 52-101, 
52-102, 52-103, R. R. S. 1943; Durkee v. Koehler, 73 Neb. 
833, 103 N. W. 767. The relevant language of the first 
section is: ‘“‘Any person who shall perform any labor 
or furnish any material * * * or fixtures * * * for the 
construction * * * of any house * * * by virtue of a 
contract or agreement, expressed or implied, with the 
owner thereof * * *, shall have a lien to secure the 
payment of the same upon such house * * * and the 
lot of land upon which the same shall stand * * *.” A 
discussion of this statute in Barry v. Barry, 147 Neb. 
1067, 26 N. W. 2d 1, contains the following: “It will 
be noted that the first few words are a designation 
of those who are entitled to a lien under the statute. 
They are: ‘Any person who shall perform any labor 
or furnish any material or machinery or fixtures * * *,’ 
* * * The right to this type of lien is not new to the 
laws of this state. In fact the right was created by 
statute even before statehood and has continued with- 
out interruption thenceforth. * * * An examination 
of these statutes in sequence will disclose some changes 
and extensions in some respects but that there has been 
no change in the designation of those who are entitled 
to a lien. * * * While this language is broad in its im- 
plications yet we cannot think that it is broad enough 
to include plaintiffs in the class of those entitled to a 
lien for material furnished. Viewing the evidence most 
favorably to them it cannot be said that they furnished 
material. Rita and Mary C. Barry furnished only 
money. * * * All we know is that each paid a part of 
the costs of the furnace and of its installation. The 
material for which they paid was furnished by Olson 
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Bros. Bernard Barry is in an exactly comparable situ- 
ation with regard to the furnace. With regard to the 
other items he is in the situation also of having paid 
for material furnished by others. We are clearly of 
the opinion that the statute does not extend its pro- 
tection to such as these plaintiffs.” 

The Mechanic’s Lien Act provides security exclusively 
for materialmen and laborers. The language is: “Any 
person who shall perform any labor or furnish any 
material * * * shall have a lien * * *.” § 52-101, R. 
R. S. 1943. The allegations and proof of appellant are 
far short of charging or establishing that it furnished 
the linoleum within the meaning and intention of the 
statute. In Lovingood v. Butler Constr. Co., 100 Fla. 
1252, 131 So. 126, 74 A. L. R. 518, it is said: “No pro- 
vision is made by statute for a materialman’s lien upon 
a building in favor of one who advances money to the 
owner to be used for the payment of bills for such 
materials, nor in favor of a creditor who at the owner’s 
request pays the bills for such materials or promises 
the materialman to pay them.” Glassco v. El Sereno 
Country Club, Inc., 217 Cal. 90, 17 P. 2d 703, approved 
the earlier case of Godeffroy v. Caldwell, 2 Cal. 489, 56 
Am. Dec. 360: “It has long been the settled law of 
this state that ‘the mechanics’ lien law provides ex- 
clusively for the security of materialmen and laborers; 
and one who advances money as a loan, although it is 
expressly for the payment of materials and labor de- 
voted to the erection of a building, can have no claim 
to the benefits of the law.’” The Glassco case also 
adopts what follows from Burr v. Peppers Cotton Lum- 
ker Co., 91 Cal. App. 268, 266 P. 1025: “The placing 
of appellant (the contractor), by reason of his alleged 
acts, within the classes afforded a lien under the Cali- 
fornia statute, would give anyone advancing moneys, 
which paid for supplies or material, in effect, a mort- 
gage or trust deed upon property. That such is not the 
rule is announced both in text-books on the subject of 
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mechanics’ liens, and the decisions of the Supreme Court 
of this state. Boisat on Mechanics’ Liens, section 114, 
says: ‘A statute giving liens to those furnishing work 
or material does not extend to those furnishing money 
with which the work and materials are paid for * * *.” 
See, also, United States v. Rundle, 107 F. 227, 52 L. R. 
A. 505; Hardaway v. National Surety Co., 211 U. S. 552, 
29 S. Ct. 202, 53 L. Ed. 321. 

The Mechanic’s Lien Act means that the right to a 
lien authorized by it is created immediately labor is 
performed or material furnished for the improvement 
of the property of an owner if a claim therefor is made 
as required by the act. If the procedure specified is 
satisfied the claim of lien “* * * shall, from the com- 
mencement of such labor or the furnishing of such 
material for two years after the filing of such lien, 
operate as a lien * * *.” § 52-103, R. R. S. 1943. In 
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207, 
55 N. W. 6438, this court said: ‘Under the law of this 
state the lien of a mechanic or laborer attaches at the 
commencement of the furnishing of the material, or 
at the commencement of the performance of labor by 
him, and not from the beginning of the construction of 
the improvement on which he labors or for which he 
furnishes material.’ The linoleum was_ furnished, 
placed in, and attached to the house April 10, 1952, and 
was used therein on and after April 12, 1952, by the 
owners of the property. The claim of lien attempted 
to be foreclosed herein was filed in the office of the 
county clerk October 10, 1952. This was 6 months after 
the linoleum was furnished and it was almost 5 months 
after the items of material were furnished that appear 
in the claim of lien on date of May 19, 1952. The maxi- 
mum period allowed for filing a claim of mechanic’s lien 
in the circumstances of this case had expired before 
October 10, 1952. § 52-103, R. R. S. 1943; Davidson v. 
Shields, supra. 

Appellant makes reference to and stresses the con- 
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clusions of this court to the effect that the Mechanic’s 
Lien Act is remedial and that it will be most liberally 
construed. This view has been frequently expressed 
and is firmly established but this does not mean that the 
words of the act will be forced out of their clear and 
natural meaning but rather that they will receive a fair 
and reasonable interpretation with respect to the ob- 
jects and purposes of the legislation. The liberal inter- 
pretation authorized by this doctrine is one that effectu- 
ates the legislative intent and not one that evades or 
disregards the clear provisions of the enactment. The 
court may not under the claim of liberal construction 
of the act include within its operation claims of persons 
not specified in the statute. A litigant asserting a lien 
because of the act must bring himself fairly within 
the expressed intention of the legislation. The com- 
ment of this court in Henry & Coatsworth Co. v. Fisher- 
dick, supra, is appropriate to be quoted: ‘While this 
court has held that this statute is remedial and should 
be liberally construed, it has never arrogated to itself 
the right, if it had the disposition, to put a construction 
on the law that would, to all intents and purposes, 
amount to an amendment of it.” 

The judgment of the district court should be and it 
is affirmed. 

AFFIRMED. 


Guapys A. ABRAMSON, APPELLANT, v. Max ABRAMSON ET 


AL., APPELLEES, 
74 N. W. 2d 919 


Filed February 10, 1956. No. 33750. 


1. Statutes. The 1947 Legislature passed the Uniform Judicial 
Notice of Foreign Law Act, being Laws 1947, chapter 98, page 
272, which is now sections 25-12,101 to 25-12,107, inclusive, 
R. R. S. 19438. 

The foregoing statutes were not intended to remove 

the necessity of pleading and presenting the common law or 
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statutes of another jurisdiction of the United States when 
recovery based thereon is sought in an action brought in this 
state to enforce a cause of action arising thereunder. It only 
removes the requirement of proving it. A court may require 
that it be pleaded and presented. 

8. Marriage. The validity of a marriage is determined by the 
law of the place where it was contracted; if valid there it will 
be held valid everywhere and conversely if invalid by the lex 
loci contractus, it will be invalid wherever the question may 
arise. 

4. Contracts: Equity. In an action in equity, where both parties 
are asserting rights founded upon an illegal and void contract, 
it is a well-settled rule that a court of equity leaves the parties 
to such a situation just where they placed themselves and as 
the court found them. Its doors are closed to any applicant for 
relief from or under such a contract. 

5. Marriage. However, a meretricious relationship does not neces- 
sarily bar claims to property acquired during the period of 
such relationship, where the claim is based on general prin- 
ciples of law without respect to a marital status. The fact 
that the parties have engaged in an illicit relationship does not 
bar either party from asserting against the other such property 
claims as would be otherwise enforceable. 

6. Attorney and Client. It is the practice in this state to allow 
the recovery of attorney’s fees and expenses only in such cases 
as are provided for by statute, or where the uniform course of 
procedure has been to allow such recovery. 

7. Diverce. An allowance for counsel fees and suit money is, like 
an award of alimony, dependent upon the existence of the 
marriage relation; and if this is denied and the wife fails to 
refute such denial, her application must be refused owing to 
her failure to make out a prima facie case. 


AppEAL from the district court for Douglas County: 
HERBERT RHOADES, JUDGE. Reversed and remanded with 
directions. 


Schrempp & Lathrop, for appellant. 
Boyle & Hetzner, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


WENKE, J. 
This is an appeal from the district court for Douglas 
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County. The action involves marriage and divorce. 
The trial court held a common-law marriage existed 
between the parties but denied Gladys A. Abramson, the 
plaintiff, separate maintenance for which she had prayed. 
However, on its own motion the trial court awarded 
plaintiff an absolute divorce and denied the defendant, 
Max Abramson, the divorce he had asked for in his 
cross-petition. In addition to awarding her a divorce 
the trial court awarded plaintiff the home in which she 
was living, the title to which is in her name and is 
legally described as Lot Twelve (12), Block Twelve (12), 
in Edgewood, an Addition to the City of Omaha, and 
located at 5924 Pacific Street in Omaha, Nebraska; the 
furniture and furnishings therein; the sum of $5,000 in 
lieu of permanent alimony; and attorney’s fees totaling 
$3,000, defendant being ordered to pay all costs. Each 
of the parties filed a motion for new trial and from the 
overruling thereof the plaintiff perfected this appeal 
and the defendant has cross-appealed. 

“Divorce cases are tried de novo on appeal to this 
court, subject to the rule that when credible evidence 
on material questions of fact is in irreconcilable con- 
flict, this court will in determining the weight of the 
evidence, consider the fact that the trial court observed 
the witnesses and their manner of testifying and must 
have accepted one version of the facts rather than the 
opposite.” Schlueter v. Schlueter, 158 Neb. 233, 62 N. 
W. 2d 871. 

In view of the nature of the questions raised by the 
cross-appeal we shall consider it first. Therein appellee 
contends the trial court erred in finding and holding 
that the parties were husband and wife by virtue of a 
valid common-law marriage. Since the common-law 
marriage must have been consummated in Iowa ap- 
pellee raises the further question of whether or not the 
law of Iowa was properly raised. 

“In the absence of the common law or statutes of any 
other jurisdiction in the United States being pleaded 
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and presented we will presume the common law or 
statutes of such other jurisdiction to be the same as 
ours.” Scott v. Scott, 153 Neb. 906, 46 N. W. 2d 627, 
23 A. L. R. 2d 1431. See, also, Forshay v. Johnston, 
144 Neb. 525, 13 N. W. 2d 873. 

The 1947 Legislature passed the Uniform Judicial 
Notice of Foreign Law Act, being Laws 1947, chapter 
93, page 272, which is now sections 25-12,101 to 25- 
12,107, inclusive, R. R. S. 1948. 

We said of this act: “The foregoing statutes were 
not intended to remove the necessity of pleading and 
presenting the common law or statutes of another jur- 
isdiction of the United States when recovery based there- 
on is sought in an action brought in this state to enforce 
a cause of action arising thereunder. It only removes 
the requirement of proving it. A court may require 
that it be pleaded and presented.” Scott v. Scott, supra. 
See, also, Smith v. Brooks, 154 Neb. 93, 47 N. W. 2d 389. 

In her petition appellant pleaded: “Plaintiff, Gladys 
A. Abramson, and defendant, Max Abramson, are hus- 
band and wife respectively, and were lawfully married 
on September 5, 1929, in Clarinda, Iowa; * * *.” No mo- 
tion was made to make this more definite and certain 
as to the type of marriage appellant claimed was en- 
tered into by the parties. 

In his answer appellee pleaded: ‘Defendant further 
alleges and without waiving any of the foregoing that 
if this Court should find that sufficient facts exist on 
which a common law marriage could be based, that the 
plaintiff has been guilty of extreme cruelty, resulting 
in the destruction of the objects and ends of matrimony, 
if such exist.” 

The bill of exceptions fully establishes from the evi- 
dence adduced and by statements made by the court 
and counsel for both sides during the course of the trial 
that the parties and the court fully understood this 
question as one of the issues raised by the pleadings and 
being tried by the court. At the close of appellant’s 
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case appellee’s counsel made a motion to dismiss appel- 
lant’s petition and as one of the grounds therefor stated: 
“That the plaintiff has failed as a matter of law to prove 
a common law marriage in Iowa; That he has failed to 
prove the essential requirements of a common law mar- 
riage in Iowa; That he has failed as a matter of law to 
prove a common law marriage in Iowa for the reason 
that the testimony is insufficient as it is without cor- 
roboration; * * *.” 

We find this issue was sufficiently pleaded and pre- 
sented in the lower court to properly raise the issue in 
the trial court and therefore reviewable on appeal. See, 
§ 25-12,103, R. R. S. 1943; Scott v. Scott, supra. 

Even so, appellee contends it is fundamental that uni- 
form laws are based upon reciprocal laws in other jur- 
isdictions involved and, in the absence of similar enact- 
ments in the foreign jurisdiction (Iowa) are without 
force and effect, citing section 25-12,106, R. R. S. 1943, 
in support of such contention. This section provides: 
“This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the laws 
of those states which enact it.” 

We do not think this, or any other provision of the 
act, makes any such requirement. The act is the law 
of this state and applicable to any action brought in 
the courts of the state seeking to enforce rights based 
upon the common or statute law of any state, territory, 
or other jurisdiction of the United States. See § 25- 
12,101, R. R. S. 1943. 

As already stated, appellant brought her action for 
the purpose of securing separate maintenance. As 
stated in Scott v. Scott, supra: ‘While such actions are 
proper, however, by their very nature they require a 
marriage relationship to exist between the parties for 
it is on that relationship that the right thereto must be 
based.” 

Since 1923 a common-law marriage could not be en- 
tered into in this state. See § 42-104,R.R.S. 1943. How- 
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ever, “The general rule is that the validity of a marriage 
is determined by the law of the place where it was con- 
tracted; if valid there it will be held valid everywhere, 
and conversely if invalid by the lex loci contractus, it 
will be invalid wherever the question may arise.” 
Forshay v. Johnston, supra. See, also, Scott v. Scott, 
supra. 

During the period of time herein involved a common- 
law marriage could be legally entered into in Iowa. 
See, Pegg v. Pegg, 138 Iowa 572, 115 N. W. 1027; In re 
Estate of Boyington, 157 Iowa 467, 187 N. W. 949; Love 
v. Love, 185 fowa 930, 171 N. W. 257; State v. Grimes, 
215 Iowa 1287, 247 N. W. 664; Bradley v. Bradley, 230 
Iowa 407, 297 N. W. 856; In re Estate of Stopps, 244 
Iowa 931, 57 N. W. 2d 221. 

“Generally in order to constitute a valid common-law 
marriage there must be a contract or mutual agreement 
presently to become husband and wife between persons 
capable in law of making such a contract or agreement, 
and the contract or agreement must contemplate a per- 
manent union, exclusive of all others.” 55 C. J. S., Mar- 
riage, § 19, p. 848. 

“A merely meretricious relationship does not con- 
stitute a sufficient basis of a common-law marriage, and 
cohabitation of two persons who are generally reputed 
to be husband and wife, or introduction or holding out as 
husband and wife by the persons concerned, does not 
in itself constitute such a marriage.” 55 C. J. S., Mar- 
riage, § 22, p. 850. 

The law of Iowa as to common-law marriages is stated 
in Pegg v. Pegg, supra, as follows: “We recognize so- 
called common-law marriages as valid; but for such a 
marriage to be valid there must be a present agreement 
to be husband and wife, followed by cohabitation as 
such.” 

And in In re Estate of Medford, 197 Iowa 76, 196 N. 
W. 728, it is stated: “To constitute a common-law mar- 
riage, there must be a present agreement between the 


788 NEBRASKA REPORTS [Vou. 161 


Abramson v. Abramson 


parties to be husband and wife, followed by cohabitation 
as such.” 

“Contracts of this character may be per verba de 
praesenti; that is, where the parties take each other in 
the present tense, implying that the marital relation is 
constituted immediately, and contracts per verba futuro, 
which implies no more than the parties will marry each 
other at a later time. Contracts of the former sort, when 
duly acted upon, create a valid marriage; while words 
evidencing only the intention to be married in future 
are ineffectual even where followed by cohabitation.” 
State v. Grimes, supra. 

No particular form of contract is necessary. Brisbin 
v. Huntington, 128 Iowa 166, 103 N. W. 144. However, 
“* * * a mere written or oral agreement to be husband 
and wife, without present intention to assume that rela- 
tion in fact, does not constitute a marriage between the 
parties, especially if the agreement is entered into for 
some other purpose, is well settled.” Pegg v. Pegg, 
supra. See, also, State v. Grimes, supra. 

In Love v. Love, supra, where an oral understanding 
was involved, the court laid down the evidentiary rule in 
this regard as follows: “The difficulty is not in de- 
fining common-law marriage, but arises generally from 
the uncertainty of proof. If the parties are capable of 
contracting, and mutually agree that they are husband 
and wife, with the present intention of becoming such, 
and this is followed by a consummation of the marriage 
relation, the contract is complete. The consummation 
of the contract does not depend upon cohabitation for a 
period of time, but, like other contracts, it is complete 
when made. Marriage, whether solemnized in the usual 
way or by mutual consent and agreement, is generally 
followed by the parties’ dwelling together, and perform- 
ing the duties and obligations of the marriage relation. 
Proof, therefore, of continued cohabitation between 
parties who have held themselves out to the public as 
husband and wife justifies the inference that the parties 
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are married. If the marriage agreement testified to by 
plaintiff was admitted by the defendant, proof that the 
parties lived and cohabited together, or held themselves 
out to the public as husband and wife, would not be re- 
quired.” See, also, Bradley v. Bradley, supra. 

Cases involving agreements, oral or written, in which 
this rule has been applied are Pegg v. Pegg, supra; In 
re Estate of Wittick, 164 Iowa 485, 145 N. W. 913; Love 
v. Love, supra; State v. Grimes, supra; Bradley v. Brad- 
ley, supra. In other words, evidence as to cohabitation, 
holding out as man and wife, and general repute in the 
community in regard thereto are for the purpose of 
showing the intent with which such an agreement was 
entered into. 

Before discussing the evidence there are additional 
principles which have application here and therefore 
should be set forth. They are: 

“* * * it is well settled that, where cohabitation is 
in its beginning illicit, affirmative proof of a subsequent 
present intention to change that relation into the legiti- 
mate relations of husband and wife is essential to estab- 
lish a marriage.” In re Estate of Boyington, supra. See, 
also, State v. Grimes, supra. 

That evidence relating to the relationship of the par- 
ties in Nebraska was competent, not as tending to show 
a relationship entered into between the parties in Ne- 
braska but as bearing upon and explanatory of what 
had preceded that time. See In re Estate of Wittick, 
supra. 

The evidence as to the appellant and appellee having 
taken trips to other states, including Iowa, is subject to 
the following: “Furthermore, it will not be held that 
such parties have entered into a common-law marriage 
if they made temporary sojourns or trips into Colorado 
or some other common-law state where they simply 
cohabited and held themselves out as husband and wife, 
without intending to or changing their domicile or resi- 
dence to that jurisdiction, and without intending to or 
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entering into a:common-law marriage contract in that 
state in conformity with its laws.” Binger v. Binger, 
158 Neb. 444, 63 N. W. 2d 784. 

The testimony of both appellant and appellee, par- 
ticularly that of appellee, lacks much to make it worthy 
of belief. However, in view of what is hereinafter held, 
we shall take the testimony of appellant as the basis for 
arriving thereat. 

Appellant met appellee in St. Joseph, Missouri, in 
the latter part of 1928. She was at that time living with 
her parents on a farm about 10 miles west of St. Joseph. 
On September 5, 1929, she and appellee left St. Joseph 
in the latter’s car and drove to Clarinda, Iowa. At that 
time she was 17 years of age and he was 21. There they 
stayed overnight in a hotel or tourist home. The next 
day they drove to Council Bluffs, Iowa, and stopped at 
the Ogden Hotel which is located on Broadway. They 
stayed at this hotel some 3 months. They then moved to 
a hotel located west of the Ogden. It was also located on 
Broadway in Council Bluffs. They stayed in this hotel 
about a month. Then they moved into a house in the 
neighborhood of Twenty-eighth Street and Avenue H in 
Council Bluffs. They lived in this house until] about 
November 1931 when they moved to the Clearmont 
Hotel in Omaha, Nebraska. 

During the time they lived together in Iowa appellant 
testified they cohabited together and held themselves 
out as husband and wife. 

After they moved to Nebraska admittedly they lived 
together as man and wife, held themselves out as such, 
and had the general reputation in the several commun- 
ities where they lived that they were such. However, 
appellee testified they never lived together until appel- 
lant came to Nebraska and started living with him in the 
Clearmont Hotel. After living in the Clearmont Hotel 
for some time they moved to various homes in Omaha, 
living at 5924 Pacific Street at the time appellee left 
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appellant in the fall of 1952. Appellant was still living 
at this address at the time of trial. 

Two children were born to these parties: Maxine, who 
is living with appellant, on April 14, 1932, and a son, 
who died at about the age of 3 years, sometime thereafter. 
Appellant also testified she had a miscarriage while 
they were living in Council Bluffs. 

Appellant’s testimony shows the parties had lived to- 
gether as man and wife since September 5, 1929; had 
always held themselves out as husband and wife; and, 
after coming to Nebraska in November 1931, had a gen- 
eral reputation in the communities of Omaha where they 
lived as being husband and wife. The question then 
arises, was this done pursuant to any understanding or 
agreement that they intended to become husband and 
wife. In this respect appellant testified as follows: 

“Q- Prior to the time that Maxine was born did you 
have any conversation with Max Abramson about going 
through a marriage ceremony and if so what did he tell 
you? A- Well, that we were already married. 

“Q- What did he tell you was the reason you were 
married? A- After we slept together. I suppose that 
- would be reason enough. 

“Q- He contended that you were married by that act, 
is that correct? A- Yes. 

“Q- Did you rely on his word in that respect? A- Yes, 
I did. 

“Q- Have you always regarded yourself as a married 
woman? A- Yes, I have * * *.” 

“Q- You felt you were married to him because of 
having lived with him and had three children? * * * 
A- Yes. 

“Q- The fact that you slept or lived with him in 
Iowa does that lead you to believe that you are married 
to him? A- Yes. 

“Q- And on that solely you determined that you are 
married to him? A- Not on that solely - some things 
that he said. 


792 NEBRASKA REPORTS [Vou. 161 


Abramson v. Abramson 


“Q- The things he said to you afterwards? A- Yes.” 

We find nothing in the evidence of any agreement or 
understanding had between the parties on or before 
September 5, 1929, that they intended to become hus- 
band and wife. We think their relationship started out 
as an illicit or meretricious one and find nothing in the 
record in the way of affirmative proof that thereafter, 
while they were living in Iowa, that there was any 
present intent to change the relationship into one of legi- 
timate relationship of husband and wife which, under 
such a situation, is essential to establish a common-law 
marriage. 

Having come to the conclusion that no marriage ever 
existed between these parties the following is applica- 
ble: “‘* * * The action was one in equity; both parties 
were asserting rights founded upon an illegal and void 
contract. In such a case, it is a well-settled rule that a 
court of equity leaves the parties to such a situation 
just where they placed themselves and as the court 
found them. Its doors are closed to any applicant for 
relief from or under such a contract. Netherton v. Frank 
Holton & Co., 191 Wis. 483, 489, 210 N. W. 379.’ (Brill 
v. Salzwedel, 235 Wis. 551, 292 N. W. 908.)” Smith v. 
Smith, 255 Wis. 96, 38 N. W. 2d 12,14 A. L. R. 2d 914. 

It should be understood, as stated in 55 C. J. S., Mar- 
riage, § 35(c), p. 878, that: “* * * the fact of a meretri- 
cious relationship does not bar claims to the property 
acquired during the period of such relationship, where 
the claim is based on general principles of law without 
respect to a marital status; the fact that the parties have 
engaged in an illicit relationship does not bar either 
party from asserting against the other such property 
claims as would be otherwise enforceable.” 

As stated in Baker v. Baker, 222 Minn. 169, 23 N. W. 
2d 582: “The parties are left to resort to such action 
in regard to their property rights as they may be 
advised.” 

Finally appellee, by his cross-appeal, questions the 
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trial court’s authority to allow attorney fees. The rule 
in this state is: “It is the practice in this state to allow 
the recovery of attorney’s fees and expenses only in 
such cases as are provided for by statute, or where the 
uniform course of procedure has been to allow such re- 
covery.” State ex rel. Ebke v. Board of Educational 
Lands & Funds, 159 Neb. 79, 65 N. W. 2d 392. 

Section 42-308, R. R. S. 1943, provides: “In every 
suit brought either for a divorce or for a separation, 
the court may, in its discretion, require the husband to 
pay any sum necessary to enable the wife to carry on 
or defend the suit during its pendency; * * *.” 

As already stated herein such actions require a mar- 
riage relationship to exist between the parties and, in 
the absence thereof, cannot be sustained. In the absence 
of any right to bring and sustain such an action the 
statutory authority to allow attorney fees therein does 
not exist. As stated in 17 Am. Jur., Divorce and Sepa- 
ration, § 571, p. 453: “An allowance for counsel fees 
and suit money is, like an award of alimony, dependent 
upon the existence of the marriage relation; and if this 
is denied and the wife fails to refute such denial, her 
application must be refused owing to her failure to make 
out a prima facie case.” 

In view of the foregoing we reverse the judgment of 
the district court and remand the cause to it with direc- 
tions that it be dismissed. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HrraM DwoOskKIN, ALIAS Hiram DEE, PLAINTIFF IN ERROR, 


v. STATE OF NEBRASKA, DEFENDANT IN ERROR. 
74.N. W. 2d 847 


Filed February 10, 1956. No. 33815. 


1. False Pretenses. In a prosecution for obtaining money by false 
pretenses the gist of the offense consists in obtaining the money 
of another by false pretenses, with the intent to cheat and 
defraud. 
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2. Criminal Law. When the necessary elements of the crime are 
sustained by evidence, the question of the intent with which 
the transaction was carried on is usually one for the jury to 
determine after a consideration of all the facts and circum- 
stances. The fact that additional representations may have been 
made relating to future transactions is material only as a cir- 
cumstance to be considered by the jury in determining the 
question of intent. 

8. False Pretenses. Where the essential elements of the crime 
of obtaining money by false pretenses are present, it is no 
defense that the defendant had an option to buy the property 
on which he made default. 

4. Trial: Appeal and Error. Where instructions, considered as a 
whole, state the law fully and correctly, error will not be predi- 
cated therein merely because a separate instruction, considered 
by itself, might be subject to criticism. 


Error to the district court for Douglas County: L. 
Ross NEWKIRK, JupcE. Affirmed. 


Schrempp & Lathrop, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssMORE, J. 

The plaintiff in error, hereinafter called the defendant, 
was convicted of obtaining money by false pretenses 
and was sentenced to serve 4 years in the State Peni- 
tentiary. He brings the record of his conviction to this 
court for review. 

The amended information, in substance, charged that 
Hiram Dwoskin, alias Hiram Dee, did falsely pretend 
to William L. Sudyka and Louella L. Sudyka that the 
Allied Finance System, a corporation, was the owner 
of or had the power to execute a conveyance of Lot 6, 
Block 4, Phillips’ Addition to the city of Omaha, Douglas 
County, Nebraska, also described as 2419 South Tenth 
Street, Omaha, Nebraska; that by such false pretenses 
the defendant did induce William L. Sudyka and Louella 


VoL. 161) JANUARY TERM, 1956 795 


Dwoskin v. State 


L. Sudyka to enter into a contract with the Allied Fi- 
nance System and defendant for the purchase of said 
property and to pay to Allied Finance System and de- 
fendant the sum of $3,000 in money as a down payment 
on the purchase price of said property; that neither the 
Allied Finance System nor the defendant were the own- 
ers of said property; that neither the Allied Finance 
System nor defendant had any authority to contract for 
the sale of such property or the power to execute a 
conveyance of such property; that relying upon such 
false pretenses, William L. Sudyka and Louella L. 
Sudyka did pay and deliver $3,000 in money to the Allied 
Finance System and defendant; that the Allied Finance 
System and defendant received the $3,000 in money; and 
that such pretenses were false and made with the intent 
to defraud William L. Sudyka and Louella L. Sudyka. 

The charge was brought under section 28-1207, R. R. 
S. 1943. So far as material here, the statute provides: 
“Whoever (1) by false pretense or pretenses, or by a 
promissory representation as to some future action to 
be taken by the person making the representation where 
made with the present intent that such future action 
would not be performed or carried out, shall obtain 
from any other person, * * * any money, * * * with 
intent to cheat or defraud such person, * * *.” The 
statute then provides for punishment of the offense. 

The gist of the offense is described in Brennan v. State, 
141 Neb. 205, 3 N. W. 2d 217, as follows: “ ‘In a prose- 
cution for obtaining money by false pretenses the gist 
of the offense consists in obtaining the money of another 
by false pretenses, with the intent to cheat and defraud.’ 
Ketchell v. State, 36 Neb. 324, 54 N. W. 564; reaffirmed 
in Thompson v. State, 112 Neb. 389, 199 N. W. 806.” 

The defendant elected to try his own case. He was 
assisted, in part, by an attorney from the public de- 
fender’s office. 

At the close of the State’s evidence, the defendant 
moved for a directed verdict of acquittal and predicates 
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error on the part of the trial court in overruling this 
motion. This raises the question of the sufficiency of 
the evidence to submit the case to the jury, which may 
be summarized as follows. 

By stipulation of the parties, the Allied Finance Sys- 
tem and the Equity Holding Company are Nebraska 
corporations. The evidence clearly indicates that the 
defendant was the sole and complete owner of these 
corporations, and there is no evidence to the contrary. 
We make this observation at this time for the reason 
that both the Allied Finance System and the Equity 
Holding Company will be mentioned subsequently in 
the opinion. 

The record discloses that Leo J. Kemler and Lillian 
Kemler, his wife, acquired title to Lot 6, Block 4, Phil- 
lips’ Addition to Omaha, Douglas County, Nebraska, by 
warranty deed from Jens Dahl Jensen and Marie Jen- 
sen, husband and wife, executed on March 5, 1951. The 
property is also known as 2419 South Tenth Street. 
Kemler testified that in March 1951, he entered into a 
contract for the construction of a house on the property, 
with the defendant, the Built-Rite Company, and paid 
the defendant $4,400, making the last payment around 
July 1951. In addition, he executed a mortgage to the 
Allied Finance System, a Nebraska corporation, on 
March 5, 1951, in the amount of $9,000. He dealt only 
with the defendant when he dealt with the Allied Fi- 
nance System. A dispute arose between Kemler and 
the defendant apparently with reference to liens that 
might be placed against the property. As a result of 
this dispute, a contract was entered into between Kem- 
ler and his wife and the Allied Finance System on 
August 4, 1952. By the terms of the contract Kemler 
and his wife were to sell to the Allied Finance System 
the property in question for $5,500, the purchaser agree- 
ing to buy the property subject to all encumbrances of 
record or any encumbrances that might be placed there- 
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after on the property, and to close the purchase on or 
before 90 days after the date of the agreement. 

Kemler further testified that he never had any con- 
versation, correspondence, or. communication of any 
kind with the defendant or the Allied Finance System 
after August 4, 1952, or before December 6, 1952, with 
reference to William L. Sudyka and Louella L. Sudyka; 
that he never sold the property; and that he did not 
own it at the time of the trial. 

‘On cross-examination Kemler testified that he was 
represented by an attorney, and that after August 4, 
1952, his attorney had correspondence with the defend- 
ant with reference to the property in question. Kem- 
ler’s attorney wrote a letter dated December 19, 1952, 
to the defendant in care of the Built-Rite Company, in- 
forming the defendant that the attorney had a deed io 
the property heretofore described, made by Leo J. Kem- 
ler and Lillian Kemler, husband and wife, conveying 
the property to the Allied Finance System, and would 
deliver the deed to the defendant upon the payment 
of $5,500, on condition that the amounts named in the 
letter were paid within a reasonable time, not to exceed 
30 days from the date of the letter. 

On January 30, 1953, Kemler’s attorney wrote to the 
defendant referring to the attorney’s letter of December 
19, 1952, and stating that the purpose of the letter was 
to amend the letter of December 19, 1952, and inform- 
ing the defendant that the deeds mentioned in that 
letter and the amounts specified were to be paid by 
February 15, 1953. 

On re-direct examination Kemler testified that on or 
after February 15, 1953, he never executed any docu- 
ment with reference to the sale of this property to the 
defendant or the Allied Finance System, nor had any 
conversation with the defendant; that the option, as 
evidenced by the letters, was never exercised by the 
defendant; that he never received from the defendant 
or the Allied Finance System, or anybody else at any 
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time after December 6, 1952, any money from the sale 
of this property; that after the property was sold, his 
attorney received in Kemler’s behalf a note from the 
defendant for $5,000; that Kemler received a total of 
$447.40 from the defendant; and that no further money 
was paid on this note. 

William L. Sudyka testified that he contacted the 
defendant by a telephone call and made an appoint- 
ment with him to look over the property in question as 
it had a “for sale” sign on it, by Built-Rite. The de- 
fendant did not keep the appointment, and 2 weeks later, 
on December 6, 1952, this witness called the defendant 
again and made an appointment to go to defendant’s 
place on North Thirtieth Street. He met the defendant 
and asked him what he wanted for the property, and 
the defendant told him that he would have to have 
some money for a down payment. The witness said 
that he had $3,000. They then proceeded to the house 
and looked it over. The interior was not finished. The 
defendant said he wanted $14,900 for the house. After 
looking over the house this witness, his wife, and the 
defendant went to the defendant’s place of business. 
The defendant then told this witness: “That is a nice 
place, * * * I will sell it to you, * * * I will fix it and 
I will have the floors in and the walls painted.” He 
referred to the property as his house. He also said 
he would have it fixed up by January 1, 1953. Ne- 
gotiations were carried on and a contract was entered 
into which was a purchase agreement whereby Sudyka 
and his wife agreed to purchase the property here in- 
volved from the Allied Finance System, the same to be 
completed in accordance with specifications which were 
designated on the reverse side of the contract, subject,. 
however, and on condition that the owner thereof had 
a good and valid title, in fee simple, and would furnish 
abstract of title down to the date of the sale, and con- 
vey said premises by warranty deed, land contract for 
deed, the purchaser agreeing to pay $14,900, the terms. 
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being $3,000 payment with contract and balance pay- 
able at the rate of $72 per month, together with interest 
on the unpaid balance. All payments made were to 
apply on interest first and the balance on the principal. 
Payments of $72 were to start February 1, 1953, and 
continue until the principal and interest were paid in 
full. Said property was to be delivered to purchaser 
free and clear of all encumbrances and taxes due and 
payable. Then the seller agreed to close the purchase 
in accordance with the contract, and the date was not 
designated when the closing would occur. There are 
other elements of the contract not necessary to mention, 
except that it shows that Sudyka, on December 6, 1952, 
paid $3,000 to apply on the purchase price of the prop- 
erty. A check for $3,000, dated December 6, 1952, pay- 
able to the Allied Finance System by William L. Sudyka, 
bearing the endorsement of the Allied Finance System 
is in evidence as the down payment on the property. 

William Sudyka further testified that he believed 
and relied upon the defendant’s representation and de- 
fendant’s statement that he would sell the house to him; 
and that at no time during any of these transactions 
were the names of Mr. or Mrs. Kemler mentioned to 
him, nor that there was a mortgage on the property, 
nor that mechanic’s liens had been filed against the 
property. It does appear from the evidence that dur- 
ing the period when the house was being constructed 
and prior to December 6, 1952, mechanic’s liens in the 
amount of $3,974.07 had been filed against the property. 
He further testified that he made no payments on the 
house after December 6, 1952; that he did have a con- 
versation with the defendant in February or March 
with reference to moving some furniture into the house; 
that the house was not finished and he did not move 
the furniture in; and that he did not receive a deed 
from the defendant or from the Allied Finance System, 
or receive any part of his money back. 

The defendant proceeded to cross-examine this wit- 
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ness extensively, against the advice of his technical 
adviser or assistant. This cross-examination revealed 
very little, if anything, different from the testimony of 
the witness on direct examination, except to say that the 
defendant and the witness went to some loan companies 
to obtain a mortgage which they were unable to obtain, 
and that the witness’ attorney told him not to move 
into the property. 

Louella Sudyka corroborated and substantiated the 
testimony of her husband, William L. Sudyka, in every 
detail, and testified that she was with him at all times 
when he had any transactions with the defendant with 
reference to the property. 

Warren Tunis testified without objection on the part 
of the defendant, contrary to the advice of his technical 
adviser or assistant. The testimony of this witness, and 
of the witness Julius Van Hoenacker which is sum- 
marized later, has reference to transactions between 
these witnesses and the defendant subsequent to the 
transaction with William L. Sudyka and Louella L. 
Sudyka, his wife. The court cautioned the jury that 
this type of testimony would be admitted for one pur- 
pose only, that is, with reference to the question of the 
intent on the part of the defendant in connection with 
the transaction in question, and the court instructed 
the jury to the same effect. 

This witness testified that in October 1953, he had a 
conversation with the defendant at defendant’s office. 
He looked at the property in question. The defendant 
told him it had been built for some time and the trans- 
action did not go through, so it was available if the wit- 
ness wanted to buy it; that he owned it and built it; and 
that he would also build a garage and arrange for a 
mortgage. The name of Kemler was never mentioned 
when the negotiations were entered into. Nothing was 
said by defendant about a mortgage or mechanic’s liens 
at that time, nor about a lawsuit being filed to fore- 
close the liens against the property. On October 3, 
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1953, an agreement for a warranty deed was entered 
into by and between this witness and his wife and the 
Equity Holding Company, Inc., with reference to the 
purchase of the property in question for $14,900, cost 
of the house and land, and cost of new improvements and 
land $2,750, with a down payment of $1,000, and $200 
a month. The $1,000 was paid down by this witness by 
check to the Equity Holding Company at the time of 
entering into the agreement. He never received a deed 
from the Equity Holding Company. He moved into the 
property, took possession, and lived there for a few 
weeks. On cross-examination by the defendant this 
witness testified that he endeavored to make cancella- 
tion of his agreement for failure on the part of the 
seller to perform the terms thereof, and adjusted the 
matter by receiving a refund of $850, allowing a fee 
for services rendered to date. 

A deputy register of deeds testified to the deed from 
the Jensens to the Kemlers; that the next deed was 
dated on February 24, 1954; and that no other instru- 
ment was filed on that property during the interval of 
time between the recording of the Jensen-to-Kemler 
deed and February 24, 1954, with the exception of me- 
chanic’s liens and a mortgage. 

Julius Van Hoenacker testified that he met the de- 
fendant while he was walking around'the premises on a 
Sunday afternoon in the last part of December 1953, 
or the fore part of January 1954. The defendant and’ 
his son were working on the sunporch and invited the 
witness into the house. Later the defendant told the 
witness that he was in trouble. The defendant did not 
tell this witness who owned the property. He: said 
nothing about any mechanic’s liens, or about a lawsuit 
filed with reference to foreclosing some liens. An agree- 
ment was entered into January’ 22, 1954, between this 
witness and his wife, and the Equity Holding Company 
for the purchase of the premises for $12,000, $50 at 
the time the contract was signed, $4,950 on January 25, 
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1954, and $7,000 after the delivery of the deed. This 
witness further testified that he did not receive the deed 
to the premises from the defendant or the Equity Hold- 
ing Company. 

There is a stipulation in the record setting forth the 
dates of a number of mechanic’s liens filed against the 
property in question on October 15, 1951, and in January, 
March, August, October, and November 1952. An ac- 
tion was brought to foreclose these liens. A decree of 
foreclosure was entered, sheriff’s sale had, sale con- 
firmed, and all the lienholders were foreclosed of all 
equity of redemption, right, title, interest in, or lien 
upon the real estate. 

The defendant argues that the State failed to produce 
any evidence of the defendant’s pretense that he had 
power to execute a conveyance. The evidence shows 
that the only connection the defendant had with the 
real estate in question prior to August 4, 1952, was that 
he contracted to build a house thereon for the owners. 
Thereafter a dispute arose between the owners and the 
defendant. On August 4, 1952, the owners and the de- 
fendant entered into a contract of purchase, giving the 
defendant the right to purchase the property within 90 
days from the date of the contract. There was nothing 
said nor done with reference to the contract between 
the parties to the agreement prior to December 6, 1952. 
On that date the defendant contracted to sell the prop- 
erty to William L. Sudyka and Louella L. Sudyka, and 
took a $3,000 payment down. The contract between the 
defendant and the owners, by its terms, had expired 
on November 2, 1952. There was no extension of the 
contract giving the defendant an option to purchase 
the property from November 2, 1952, to December 6, 
1952. The record discloses that there is no evidence 
that defendant ever intended to exercise the option to 
purchase the property as provided for by the contract. 
Obviously the defendant had no title, nor did the Allied 
Finance System, of any kind to the property involved in 
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this case on December 6, 1952. The defendant or the 
Allied Finance System were in no position to sell or con- 
tract to sell the property. This being true, the defendant 
or the Allied Finance System did not have the legal 
right or power on December 6, 1952, to execute a con- 
veyance of the property to the Sudykas. The written 
contract of purchase entered into between the Sudykas 
and the Allied Finance System and defendant specified 
with reference to the property here involved “that the 
owner hereof has a good and valid title, in fee simple.” 
The defendant told the Sudykas: “I will sell you my 
house * * *,” 

The defendant relies on Graf v. State, 118 Neb. 485, 
225 N. W. 466. In that case Graf, defendant, and one 
Krauss entered into a contract for the exchange of 
properties. Pursuant thereto Krauss endorsed a note 
owned by him, secured by a chattel mortgage, and deliv- 
ered the note and chattel mortgage to the defendant, 
and also delivered to defendant warranty deeds ex- 
ecuted by Krauss and his wife on lands owned by him. 
At the same time the defendant executed and delivered 
to Krauss a warranty deed for the lands which defendant 
claimed he owned. At that time the defendant held a 
contract for the purchase of the lands he claimed he 
owned, and had paid thereon the sum of $500. A deed 
had been executed by the owner of the record title to this 
land, in which the defendant was named as grantee, and 
deposited in escrow, to be delivered to the defendant 
upon payment by him of the balance of the purchase 
price, amounting to $3,100. Some time after the making 
of the contract for and exchange of deeds between Krauss 
and defendant, the defendant voluntarily made pay- 
ments aggregating more than $1,100 on his contract for 
the purchase of the land he had agreed and attempted 
to convey to Krauss. The court indicated that this 
evidence tended to negative the charge that the defendant 
had an intent to cheat or defraud, but stated it was a 
question for the jury. The court went on to what it 
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considered a more serious question—that it was charged 
in the information that the defendant represented that 
he was the owner and holder of the record title to the 
land which he was to convey to Krauss, The defend- 
ant did not state that he was the owner of the record 
title. At most, the evidence showed that the defendant 
said he owned the land and referred to it as “my land.” 
The court said: “The word ‘owner’ is one of wide and ex- 
tensive meaning when applied to real estate. It includes 
a rightful proprietor; one who owns the fee; one who 
has an estate less than a fee; any one who owns an 
estate in lands; the person entitled to the legal estate; 
any one who has an equitable right to or interest in 
land, or one who has any right which, in law or equity, 
amounts to ownership in the land.” Under the facts in 
the case, the court said: “We think it must be con- 
ceded that defendant had an equitable interest in the land 
by virtue of the contract and deed to him in escrow 
from the owner of the legal title, * * *. In view of the 
testimony of Krauss, the complaining witness, that de- 
fendant did not at any time represent to him that he 
was the owner of the record title, * * *.”. The conviction 
obtained in the district court was reversed and dismissed. 

In the case of Graf v. State, supra, the defendant had a 
valid and enforceable option on which he made two 
payments in the amount of $1,600. In the instant case 
the option had expired, and no payments were made 
on the contract. In the instant case the contract stated 
that the seller had a good and valid title in fee simple 
at the time the false representation was alleged to have 
been made. There was no claim made by the defendant 
Graf that he had the power to execute a conveyance. 
The definition of the word “own” or “owner,” as set forth 
in Graf v. State, supra, certainly has no application under 
the facts and circumstances of the instant case. The 
facts in Graf v. State, supra, are distinctively different 
than those in the instant case. This is likewise true in 
the cases of Eselin v. State, 113 Neb. 839, 205 N. W. 570, 
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and State v. Eudaly (Mo.), 188 S. W. 110, relied upon 
by the defendant, which have been considered and found 
to be inapplicable to the instant case. 

In the instant case the seller did not even have an 
enforceable right to purchase the property when the 
money was obtained from the Sudykas, and was in de- 
fault of any such right and unable to exercise the right 
to purchase. There were liens totaling nearly $4,000 filed 
against the property in question, and a mortgage out- 
standing in the amount of $9,000. None of these facts 
were revealed to the Sudykas. The evidence substan- 
tiates the charge in the information that the defendant 
and Allied Finance System, which he owned, had no 
power to execute a conveyance on December 6, 1952. 

We said in Potard v. State, 140 Neb. 116, 299 N. W. 
362: “When the necessary elements of the crime are 
sustained by evidence, the question of the intent with 
which the transaction was carried on is usually one 
for the jury to determine after a consideration of all the 
facts and circumstances. The fact that additional repre- 
sentations may have been made relating to future trans- 
actions are material only as circumstances to be consid- 
ered by the jury in determining the question of intent.” 

Where the essential elements of the crime of obtain- 
ing money by false pretenses are present, it is no de- 
fense that the defendant had an option to buy the prop- 
erty on which he made default. See, Brennan v. State, 
supra; Hameyer v. State, 148 Neb. 798, 29 N. W. 2d 458; 
State v. Pierson, 47 Del. 397, 91 A. 2d 541; State v. Stan- 
ley, 116 Kan. 449, 227 P. 263; 22 Am. Jur., False Pre- 
tenses, § 51, p. 471. We conclude that the evidence was 
sufficient to submit to the jury the charge filed against 
the defendant as alleged in the amended information. 

The defendant predicates error in the giving of in- 
struction No. 8 by the trial court, which reads as follows: 
“The words ‘power to execute a conveyance’ of the real 
estate involved herein, as used in these instructions, 
means the present opportunity and ability, under all 


806 NEBRASKA REPORTS [Vou. 161 


Dwoskin v. State 


the surrounding facts and circumstances which you find 
to exist in this case, to procure the legal title and to 
transfer it to another, or the present opportunity and 
ability to direct and to cause the title to be transferred 
to another.” 

The defendant contends that this instruction unduly 
restricted the definition of “power to execute a convey- 
ance” and thereby created a false issue under the facts 
in the instant case. The amended information charges 
that the defendant falsely pretended that he, or a com- 
pany owned by him, “was the owner of or had the power 
to execute a conveyance of” certain real estate. There 
was no objection made by the defendant to the form or 
substance of the information, and any such objection has 
been waived. See Thompson v. O’Grady, 137 Neb. 641, 
290 N. W. 716. 

The instruction complained of relates to the present 
opportunity and ability to procure and transfer the legal 
title to the real estate involved on December 6, 1952. 
The jury was required to determine what representations 
were made by the defendant on that date and what he 
was able to do with respect thereto, This was a proper 
instruction when considered with all the other instruc- 
tions in the case. The following is applicable. 

In Kirkendall v. State, 152 Neb. 691, 42 N. W. 2d 374, 
the court said: ‘‘Where instructions, considered as a 
whole, state the law fully and correctly, error will 
not be predicated therein merely because a separate in- 
struction, considered by itself, might be subject to 
criticism.” See, also, Vanderheiden v. State, 156 Neb. 
735, 57 N. W. 2d 761. 

For the reasons given in this opinion, we conclude 
that the verdict of guilty and judgment entered thereon 
should be and are hereby affirmed. 

AFFIRMED. 
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1. Easements. In a case resting on a claim of an implied reserva- 
tion of an easement, the easement must be one that is so open, 
visible, and apparent that it directs the attention of its existence 
upon such examination as would ordinarily be given. 

Where an actual survey is required to determine the 

fact of an encroachment, the easement is not open, visible, and 

apparent. 


Circumstances which may be sufficient to imply the 
creation of an easement in favor of a conveyee may not be 
sufficient to imply the creation of one in favor of the conveyor. 
As a general rule, there is no implied reservation of an 
easement in case one sells a part of his land over which he has 
previously exercised a privilege in favor of the land he retains, 
unless the burden is apparent, continuous, and strictly necessary 
for the enjoyment of the land retained. 

A grantor cannot derogate from his own grant and as 
a general rule he can retain a right over a portion of his land 
conveyed absolutely only by express reservation. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Reversed and remanded with 
directions. 


Perry, Perry & Nuernberger, for appellants. 
Sterling F. Mutz, for appellees. 


Heard before Simmons, C. J., MEssmorE, YEAGER, 
CHAPPELL, WENKE, and BosLauGu, JJ. 


Simmons, C. J. 

This action originated as one in ejectment to secure 
the possession of the west 3 feet of Lot 9, Block 1, 
Linwood Manor in Lincoln, Nebraska. The defendants 
are the owners of Lot 10, Block 1, which is contiguous 
to Lot 9 and immediately west thereof. 

The defendants by answer admitted plaintiffs’ owner- 
ship of Lot 9 “except the portion thereof which is oc- 
cupied by the garage and driveway of the defendants 
on the west side of the plaintiffs’ property.” 
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Defendants further alleged that the titles of the 
parties came from a common owner of both lots who 
built the garage and driveway where they are now 
located and thereby established the boundary line be- 
tween the properties “at a point just east of the garage 
and driveway”; and that plaintiffs purchased with 
knowledge of the location of the boundary line and 
were estopped from claiming a right of possession of 
the property on which the garage and driveway are 
situated. 

By cross-petition, defendants alleged a right to and 
prayed for a decree fixing and establishing the boundary 
line and that defendants be decreed to be the owners 
of all that portion of Lot 9 “on which the garage and 
driveway of the defendants extend over and upon the 
same” or that they be decreed to have a perpetual ease- 
ment for its use and occupancy appurtenant to the land. 

The reply consisted of a general denial and allega- 
tions of matters not necessary to a decision here. 

The trial court found generally for the defendants. 
The trial court decreed that defendants had a perpetual 
easement on the west 3 feet of Lot 9 as a reserved ease- 
ment and decreed that it be construed as a covenant 
running with the land. 

Plaintiffs appeal. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to enter a judgment 
for the plaintiffs. 

A jury was waived in the trial court. The action 
was tried and disposed of as one in equity without ob- 
jection by the parties. 

The material facts out of which this controversy arises 
are not in substantial dispute. 

Evans & Moore, a partnership, owned, platted, and 
developed this addition. The defendant Evans was a 
member of the partnership. Moore died in September 
1954. 

Each of the lots involved here is rectangular in shape, 
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by plat 60 feet in width facing the street and 120 feet 
in depth. 

Sometime during the month of July 1952, the part- 
nership began the construction of houses, one on each 
of Lots 9 and 10. The partnership also built a garage, 
intended to be a part of improvements on Lot 10, but 
actually encroaching on Lot 9 lengthwise of the garage 
a distance of approximately 2 feet. The garage was 
built about two-thirds of the way down the lot, with a 
concrete floor and foundation, and a frame superstruc- 
ture. There was an overhang of the eaves of approxi- 
mately 6 inches beyond the 2 feet. The garage was 
completed sufficient to be used for storage of personal 
property by August 15, 1952. 

On September 17, 1952, the plaintiffs purchased Lot 
9 by contract from the partnership, made a substantial 
down payment, and were delivered the keys to the 
property. 

Clearly both of the contracting parties understood 
that the purchase and sale involved the 60-foot by 
120-foot lot and improvements. Neither of the contract- 
ing parties then knew that the garage encroached up- 
on Lot 9. Neither of the parties contemplated that 
the garage was involved in the sale. 

On October 18, 1952, the partnership conveyed Lot 
9 to the plaintiffs by deed of general warranty. The 
reservation here claimed is not made in the deed. Plain- 
tiffs moved into the property about that time. 

On January 14, 1953, the partnership conveyed Lot 
10 to the defendants, the defendant Harold K. Evans 
being a grantor as a member of the partnership and a 
grantee in the deed. 

Sometime after plaintiffs moved into the property, a 
driveway was constructed along the east side of de- 
fendants’ property. This driveway encroaches on plain- 
tiffs’ property its entire length, beginning with 6 inches 
at the front of the lot and 2 inches at the garage. It 
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does not appear that an encroachment was actually in- 
tended when this driveway was built. 

Subsequent to their purchase of the property, plain- 
tiffs undertook to find the exact location of their west 
line. They could not locate a stake at the southwest 
corner. They were told by Evans and Moore or by 
Moore, to measure from the southeast corner. Some- 
time after Christmas of 1953, plaintiffs did so and al- 
ways “came up behind this other garage.” They re- 
lated this fact to Moore. He then had the property sur- 
veyed in May 1954, when it became definitely known 
that the encroachments existed as above set out. Evans 
did not know of the encroachments until he was shown 
the results of that survey. 

The parties then undertook to negotiate a settlement. 
That failed. In October 1954, this litigation began. 

From the above recital of the limited issues made and 
the evidence, it is patent that the trial court’s decree 
granting a perpetual easement along the west 3 feet of 
plaintiffs’ property is clearly erroneous. It has neither 
pleading nor facts to sustain it. 

Plaintiffs here rely on our decision in Goozee v. 
Grant, 81 Neb. 597, 116 N. W. 508. The facts in that 
case are quite similar to the facts here. That case de- 
termined an issue of estoppel, such as defendants pleaded 
here. While not stated in the opinion, that decision 
may well have turned upon the rule stated in Lingon- 
ner v. Ambler, 44 Neb. 316, 62 N. W. 486, and subsequent 
cases, that: “To create an estoppel in pais the party 
in whose favor the estoppel operates must have altered 
his position in reliance upon the words or conduct of 
the party estopped.” The issue which we have here 
does not appear to have been presented nor decided in 
the Goozee case. 

We have here a case where the owners of property 
convey a part of it to a third party without reservation 
or exception, and retain the remainder. The estate 
conveyed is now alleged to be the servient estate. The 
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estate retained is now alleged to be the dominant estate. 
Stated otherwise, the defendants contend that the part- 
nership, contrary to the terms of its deed, and con- 
trary to the intention of the parties, had in law an im- 
plied reservation of the land in Lot 9 upon which the 
garage and driveway encroach. 

The only theory upon which defendants can prevail 
is that at the time the servient estate was conveyed the 
partnership reserved from the grant the right to con- 
tinue the encroachment upon Lot 9. This is in effect 
to permit the grantor to derogate from its express grant. 

It is patent that whatever rights of easement, if any, 
the defendants have over the property of the plaintiffs, 
arise as a result of, and at the time of, the conveyance 
by the partnership to plaintiffs. Prior thereto there 
could not have been an easement. Subsequent thereto 
nothing occurred upon which a reserved easement by 
implication could arise. It accordingly follows that de- 
fendants have no easement over the plaintiffs’ property 
insofar as that part is concerned where the driveway 
is located. Plaintiffs are entitled to prevail as to that 
part of their action. The trial court erred in its decree 
granting an easement for the driveway. 

Defendants here rely on the rule stated in Fremont, 
E. & M. V. R. R. Co. v. Gayton, 67 Neb. 263, 93 N. W. 
163, where we held: ‘Where an owner of land by any 
artificial arrangement effects an advantage for one por- 
tion as against another, upon severance of the ownership 
the grantees of the two portions take them respectively 
charged with the easement and entitled to the benefit 
openly and visibly attaching at the time of the sever- 
ance.” 

The above is a rule of construction generally stated. 
3 Tiffany, Real Property (3d ed.), § 781, p. 255. 

Defendants also rely upon the decisions in Znamana- 
cek v. Jelinek, 69 Neb. 110, 95 N. W. 28, 111 Am. S. R. 533; 
Arterburn v. Beard, 86 Neb. 733, 126 N. W. 379; Seng 
v. Payne, 87 Neb. 812, 128 N. W. 625; De Conly v. Winter 


812 NEBRASKA REPORTS [Vou. 161 


Bennett v. Evans 


Creek Canal Co., 110 Neb. 102, 193 N. W. 157. There 
may be other cases of similar import such as Moll v. 
Hagerbaumer, 98 Neb. 555, 153 N. W. 560, not cited by 
the defendant. 

The first question is: Was the encroachment on Lot 
9 open and visible, or apparent? 

Obviously the garage was there for anyone to see 
when the plaintiffs purchased their property. But was 
it apparent that it encroached upon the property which 
the plaintiffs bought? It is shown without dispute that 
neither the plaintiffs nor Moore nor Evans considered 
that there was an open, visible, or apparent encroach- 
ment. It took a survey to establish that fact. The par- 
ties did not know of the encroachment until the survey 
was made demonstrating the fact. 

We now go to Reiners v. Young, 109 N. Y. 648, 16 
N. E. 368. For reasons stated in the New York report, 
the opinion was not printed there. It appears in the 
North Eastern Reporter. There a building was erected 
by the owner of a property. The property was sold to 
different grantees. A survey, made later, disclosed that 
a portion of the building was on land sold to plaintiffs. 
They brought ejectment. Defendant relied on Lampman 
v. Milks, 21 N. Y. 505 (being one of the cases relied on 
by us in Fremont, E. & M. V. R. R. Co. v. Gayton, supra, 
and Znamanacek v. Jelinek, supra). The court refused 
to apply the Lampman case under the facts presented. 

The opinion states that “the elements necessary to 
constitute an easement or servitude are wanting.” The 
opinion further states that: “In the present case there 
was certainly nothing in the grant of defendant’s prem- 
ises upon which he can found any claim that an easement 
was annexed to his estate which constituted a charge 
upon the plaintiffs’ estate in respect of the overlapping 
wall and the fence. His deed is singularly wanting in 
those features of a grant usually found in transfers of 
land upon which buildings have been erected, and to 
which rights might appertain. The description in his 
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deed of the premises intended to be conveyed thereby 
is simply of a lot by its metes and bounds, with no men- 
tion of buildings, while the habendum clause does not 
include appurtenances in its language. We do not think, 
in such or similar cases, upon the severance of a tene- 
ment, a reservation should be implied of an easement or 
servitude in the premises retained by the grantor. 
Where the easement or servitude is not contained in 
the grant, the sign of the servitude should be apparent, 
or, as it was expressed in some of the authorities, and 
quoted with approval by Judge Rapallo, in Butterworth 
v. Crawford, 46 N. Y. 349, the marks of the burden 
should be open and visible.” 

Then, quite applicable to this case, the opinion states: 
“Tt does not appear that it was known to any one that 
the buildings extended beyond the line of the defend- 
ant’s lot, and no ordinary or usual inspection or exam- 
ination, or anything short of a survey, would probably 
have revealed that fact. It was undoubtedly the re- 
sult of inadvertence in the erection of the building and 
of the fence. It is impossible, therefore, to say that 
there was here an apparent sign or mark of a servitude 
in, or of a burden upon, the premises now owned by the 
plaintiff. * * * I think that it is an untenable view of the 
situation of the parties when the premises now owned 
by defendant were transferred, and that what the rule 
requires is that the fact that the premises retained by the 
grantor are a servient tenement charged with an ease- 
ment should be patent as a feature of the land which 
directs the attention to its existence upon such examina- 
tion as would be ordinarily given.” 

The question arose in Ashton v. Buell, 149 Wash. 494, 
271 P. 591. There a walk encroached upon adjoining 
property. The walk was visible for all to see. There 
the court held: “An inspection of the premises would not 
disclose the fact that this walk projected over upon the 
property which respondents were buying. It would re- 
quire an actual survey to determine that fact. Such a 
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servitude is not open, visible and apparent. Reiners v. 
Young, 109 N. Y. 648, 16 N. E. 368; Sloat v. McDougal, 
9 N. Y. Supp. 631.” 

It becomes evident, then, that defendants’ evidence 
does not meet the tests of being open, visible, or appar- 
ent under the rule in Fremont, E. & M. V. R. BR. Co. v. 
Gayton, supra, and our cases which followed it, and for 
that reason the trial court’s decree is erroneous. 

Defendant also relies on Christensen v. Luehrs, 133 
Neb. 50, 273 N. W. 839, wherein we cited Fremont, E. & 
M. V. R. R. Co. v. Gayton, supra, and other cases. 

The Christensen case was a case dealing with an im- 
plied grant of an easement in a common driveway, and 
was decided on the authorities dealing with implied 
grants. We there quoted from 19 C. J., Easements, § 
103, p. 914, § 104, p. 915. We discussed the degree of 
necessity required by reference to § 112, p. 919. It is im- 
portant to note that we did not discuss, cite, or rely on 
the rule with reference to an “Implied Reservation” 
which is stated in the same authority, § 113, p. 920. 
We will refer to that rule later. 

We decided Christensen v. Luehrs, supra, on the basis 
that it was one dealing with an “implied grant or dedi- 
cation” and on the basis of reasonable necessity, tested by 
the rules stated therein. 

It appears then implicit in this case is a recognition 
of the fact that our rule stated in Fremont, E. & M. V. 
R. R. Co. v. Gayton, supra, is not an all-inclusive rule 
and that the factor of necessity is involved in cases deal- 
ing with implied grants and implied reservations. We 
here are dealing with an implied reservation. 

It does not appear in our decisions heretofore that 
we have recognized the distinction between an ease- 
ment based on an implied grant and one based on an 
implied reservation. The latter, being one in derogation 
of the grant, is subject to a different rule. 

Restatement, Property, § 476, p. 2979, states the rule 
and the reason in this way: “In construing conveyances 
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doubts are resolved in favor of the conveyee and against 
the conveyor. To a greater extent than is true of the 
conveyee the conveyor controls both the language of the 
conveyance and the circumstances under which it is 
made and has the power to make the language of the 
conveyance express the intention of the parties. To the 
extent to which this is true, his failure to make it do 
so is held to operate to his disadvantage rather than to 
the disadvantage of the conveyee. What is true in con- 
struing the language of a conveyance is likewise true 
in drawing inferences from the circumstances under 
which the conveyance was made. Accordingly, circum- 
stances which may be sufficient to imply the creation of 
an easement in favor of a conveyee may not be sufficient 
to imply the creation of one in favor of the conveyor.” 

In 1 Thompson on Real Property (Perm. Ed.), § 391, p. 
633, it is said: “There is a well-recognized distinction 
between an implied grant and an implied reservation.” 
Also in section 391, page 634, it is stated: “‘As a grantor 
can not derogate from his own grant, while a grantee 
may take the language of the deed most strongly in his 
favor, the law will imply an easement in favor of a 
grantee more readily than it will in favor of a grantor, 
and this distinction explains many of the apparent in- 
consistencies in the reported cases.’” In section 394, 
page 642, it is stated: “Implied grants are not favored, 
however, though more favored than implied reservations 
es ee” 

In 17 Am. Jur., Easements, § 45, p. 956, the reason 
for the rule and the rule itself are stated in this lan- 
guage: “The doctrine under which the existence of 
an apparent easement affords the basis for the creation 
of an implied easement is applied in many jurisdictions 
to create an easement in a grantor by implied reserva- 
tion. In some states, the grantor stands upon an equal 
footing with the grantee and any distinction between 
implied grants and implied reservations is denied. In 
the majority of the states, a distinction is recognized . 
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between an implied grant and an implied reservation; 
and where there is a grant of land with full covenants 
of warranty, and without express reservation of an ease- 
ment, it is held that there can be no reservation by 
implication, unless the easement is strictly necessary, 
the term ‘necessary’ being interpreted to signify the ab- 
sence of any other reasonable mode of enjoying the 
dominant tenement without the easement. The reason- 
ing upon which this distinction is based is that a grant 
is taken more strongly against the grantor, and the law 
will imply an easement in favor of the grantee more 
readily than it will in favor of the grantor. If the grantor 
intends to reserve any right over the tenement granted, 
it is his duty to reserve it expressly in the grant.” 

In 28 C. J. S., Easements, § 34, p. 694, the rule and 
the reason are stated in this language: “According to 
one view, no distinction is made between the circum- 
stances under which an easement may be regarded as 
impliedly reserved and those under which it may be 
regarded as impliedly granted; however, according to 
another view, an easement is impliedly reserved only 
where one of strict necessity. 

“Where the owner of an entire tract of land or of two 
or more adjoining parcels employs a part thereof so 
that one derives from the other a benefit or advantage 
of a continuous, permanent, and apparent nature, and 
sells the one against which such quasi easement exists, 
such easement, if necessary to the reasonable enjoyment 
of the property retained, is, under what is perhaps the 
more generally accepted rule, impliedly reserved to the 
grantor, no distinction being made between the circum- 
stances under which an easement is regarded as im- 
pliedly granted and those under which one is regarded 
as impliedly reserved. Other authorities, however, urge 
that a grantor should not be permitted to derogate from 
his grant and accordingly in many jurisdictions the rule 
is established that, where there is a grant of land with- 
out express reservation of easements, there can be no 
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reservation by implication, unless the easement is strict- 
ly one of necessity, particularly where the grant is with 
full covenants of warranty.” 

Because of our citation of Corpus Juris on implied 
grants in Christensen v. Luehrs, supra, we here quote 
that text on “Implied Reservations”: “As regards im- 
plied reservations of easements the matter stands on 
principle in a position very different from implied grants, 
If the grantor intends to reserve any right over the tene- 
ment granted it is his duty to reserve it expressly in 
the grant. To say that a grantor reserves to himself 
in entirety that which may be beneficial to him, but 
which may be most injurious to his grantee, is quite con- 
trary to the principle upon which an implied grant de- 
pends, which is that a grantor shall not derogate from, 
or render less effectual, his grant, or render that which 
he has granted less beneficial to his grantee. Accord- 
ingly in many jurisdictions the rule is established that 
where there is a grant of land with full covenants of 
warranty without express reservation of easements, there 
can be no reservation by implication, unless the ease- 
ment is strictly one of necessity, for the operation of a 
plain grant not pretended to be otherwise than in con- 
formity with the contract between the parties ought not 
to be limited and cut down by the fiction of an implied 
reservation.” 19C.J., Easements, § 113, p. 920. 

In 1 Thompson on Real Property (Perm. Ed.), § 396, 
p. 645, the rule is stated in this language: ‘As a general 
rule, there is no implied reservation of an easement in 
case one sells a part of his land over which he has pre- 
viously exercised a privilege in favor of the land he 
retains, unless the burden is apparent, continuous, and 
strictly necessary for the enjoyment of the land re- 
tained. A grantor, as we have seen, can not derogate 
from his own grant and as a general rule he can retain 
a right over a portion of his land conveyed absolutely 
only by express reservation.” Also in section 396, page 
647, it is stated: ‘“The essential elements of an easement 
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reserved by implication are: (1) Unity and subsequent 
separation of title; (2) obvious benefit to the dominant 
and burden to the servient tenement existing at the time 
of the conveyance; (3) use of the premises by the com- 
mon owner in their altered condition long enough be- 
fore the conveyance to show that the change was in- 
tended to be permanent; and (4) necessity for the 
easement.” 

Restatement, Property, § 476, p. 2977, lists eight factors . 
to be considered, and in the comment says: “In deter- 
mining implications of this character, the tendency is 
to isolate and to assign a specific value to such factors 
as frequently recur. Thus, it may be said that where 
the factor of necessity exists a particular implication 
arises. Properly, however, the implication involves a 
consideration of all the factors present. They are vari- 
ables rather than absolutes. None can be given a fixed 
value. Each affects the decision as to the implication 
arising from all in a different degree in different situ- 
ations. * * * The list of factors here stated is not ex- 
haustive. The circumstances through which the impli- 
cation of an easement may arise are varied. The fac- 
tors relevant to the determination of the implication 
are numerous. Those here considered are those more 
commonly occurring.” 

There are a number of decisions of other states deal- 
ing with comparable situations where an implied reser- 
vation of an easement is claimed. Those that we have 
examined largely sustain the view that there is no im- 
plied reservation of an easement unless the burden is 
apparent, continuous, and strictly necessary for the en- 
joyment of the land retained. 

The Court of Appeals of Missouri states the reason for 
the strict necessity rule in this language: “If any other 
rule than that of strict necessity were adopted, the door 
would be open to doubt and uncertainty, to disturbance 
and questioning of title, and to controversies outside the 
language and limits of the deed. If an estate, granted 
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without exception or reservation, can be forever incum- 
bered by an easement or right of use by a third party on 
a finding that such use would be highly convenient, or 
that it was exercised by a former owner, or that it was 
notorious, or any other grounds short of strict necessity, 
the sanctity and security of title by deed, unambiguous 
in its terms, would be seriously injured.” Seested v. 
Applegate (Mo. App.), 26 S. W. 2d 796. See, also, Foxx 
v. Thompson, 358 Mo. 610, 216 S. W. 2d 87, where the 
Seested case is discussed and the authorities reviewed. 
See, also, Bubser v. Ranguette, 269 Mich. 388, 257 N. W. 
845. 

We now return to our decision in Fremont, E. & M. V. 
R. R. Co. v. Gayton, supra. A distinction between an 
implied easement and an implied grant is not mentioned. 
There the dominant estate was conveyed first with a 
right-of-way reserved. The servient estate conveyance 
was made years later subject to the right-of-way of the 
dominant estate. It was held that the easement over 
the servient estate was obvious and permanent and could 
not escape notice. We there quoted from 2 Washburn, 
Real Property (5th ed.), § 29. That section deals gen- 
erally with “implied or equitable easements.”’ The same 
author has a separate section dealing with an “implied 
reservation.” 2 Washburn, Real Property (6th ed.), § 
1248, p. 292. 

The same author in his Easements and Servitudes (4th 
ed.), § 3, p. 81, has this to say: “The American anno- 
tator of 1 B. & Smith’s Reports, in a note to Pearson v. 
Spencer, says: ‘It may be considered as settled in the 
United States, that, on the conveyance of one of sev- 
eral parcels of land belonging to the same owner, there 
is an implied grant or reservation, as the case may be, 
of all apparent and continuous easements or incidents of 
property, which have been created or used by him dur- 
ing the unity of possession, though they could then have 
had no legal existence apart from his general owner- 
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ship.’ And he cites numerous cases as tending to estab- 
lish that general proposition. 

“But while this would seem to sustain and be fully 
sustained by the case of Pyer v. Carter, the inference to 
be drawn from Carbrey v. Willis and Randall v. Mc- 
Laughlin seems to be, that though this would be true 
where the dominant estate is conveyed and the servient 
estate reserved, it would not be so where the servient 
estate is granted and the dominant reserved, unless the 
easement claimed is one strictly of necessity, and an- 
other cannot be substituted at reasonable labor and 
expense.” 

He there recognizes the factor of strict necessity in 
cases of implied reservations. See Thompson, supra, § 
400, p. 653, for a further like discussion of the earlier 
decisions. 

In Fremont, E. & M. V. R. R. Co. v. Gayton, supra, 
we relied on Lampman v. Milks, 21 N. Y. 505 and Janes 
v. Jenkins, 34 Md. 1, 6 Am. R. 300. Because of that re- 
liance, we now quote from subsequent decisions of those 
courts. Paine v. Chandler, 134 N. Y. 385, 32 N. E. 18, 19 
L. R. A. 99, was a case involving an implied grant. The 
court discussed Lampman v. Milks, supra, and then said: 
“Tn this state the rule of strict necessity is applied to im- 
plied reservations but not to implied grants. In the 
recent case of Wells v. Garbutt (132 N. Y. 430), it was 
said: ‘As a grantor cannot derogate from his own grant 
while a grantee may take the language of the deed most 
strongly in his favor the law will imply an easement in 
favor of a grantee more readily than it will in favor of 
a grantor.’ 

“This distinction between implied reservation and 
implied grants there pointed out is well founded in the 
law, although in some of the reported cases it has ap- 
parently been overlooked.” 

So it would seem that New York is in accord with the 
rule herein adopted applicable to implied reservations. 

We now refer to the case of Slear v. Jankiewicz, 189 
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Md. 18, 54 A. 2d 137, certiorari denied, 333 U. S. 827, 
68 S. Ct. 453, 92 L. Ed. 1112. There the court held: 
“Since Mitchell v. Seipel, 53 Md. 251, 36 Am. Rep. 404, 
a distinction has been made between an implied grant 
and implied reservation. ‘The rule with respect to im- 
plied reservations is much more strict than that with 
respect to implied grants.’ * * * In the opinion last 
quoted (Burns v. Gallagher, 62 Md. 462, 474), Judge 
Alvey also stated the rule of construction regarding res- 
ervation of easements by implication: ‘For the principle 
is well settled, and it is founded in reason and good sense, 
that no easement or quasi easement can be taken as 
reserved by implication, unless it be de facto annexed 
and in use at the time of the grant, and it be shown 
moreover to be actually necessary to the enjoyment of 
the estate or parcel retained by the grantor. * * * In 
order to give rise to the presumption of a reservation 
of an existing easement or quasi easement, where the 
deed is silent upon the subject, the necessity must be 
of such strict nature as to leave no room for doubt of 
the intention of the parties that the adjoining properties 
should continue to be used and enjoyed, in respect to ex- 
isting easements or quasi easements, as before the sev- 
erance of ownership; for otherwise parties would never 
know the real purport of their deeds. * * * It is only in 
cases of the strictest necessity, and where it would not 
be reasonable to suppose that the parties intended the 
contrary, that the principle of implied reservation can 
be invoked.’ ” 

In Fremont, E. & M. V. R. R. Co. v. Gayton, supra, 
we cited and relied upon Cihak v. Klekr, 117 Ill. 643, 7 
N. E. 111. In the later case of Sprenzel v. Windmueller, 
286 Ill. 411, 121 N. E. 805, that case is cited as authority 
for this statement as to an implied grant: “Where the 
owner of land divides it and sells one part, he by im- 
plication includes in his grant all such easements in the 
remaining part as are necessary for the reasonable en- 
joyment of the part which he grants, in the form they 
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were at the time he transferred the property.” 

So it would appear that Illinois recognized that the 
factor of reasonable necessity is applicable to implied 
grants. 

But here we are dealing with an implied reservation. 
Consistent with the above authorities, we adopt the rule 
applicable to implied reservations as stated in 1 Thomp- 
son, § 396, p. 645, which we again quote: “As a general 
rule, there is no implied reservation of an easement in 
case one sells a part of his land over which he has pre- 
viously exercised a privilege in favor of the land he 
retains, unless the burden is apparent, continuous, and 
strictly necessary for the enjoyment of the land re- 
tained. A grantor, as we have seen, can not derogate 
from his own grant and as a general rule he can retain 
a right over a portion of his land conveyed absolutely 
only by express reservation.” 

The question then comes: Has the defendant met the 
test of the factors of the rule applicable to an implied 
reservation and, specifically, does the evidence meet the 
test of strict necessity? 

There is no evidence that either the encroachment of 
defendants’ driveway or garage on plaintiffs’ property 
is a necessity. The evidence of defendant Evans is that 
he could move the garage a short distance to the west 
and solve this problem. In fact his evidence is that 
he offered to do so during the negotiations after this 
dispute arose. It appears from the evidence that de- 
fendants have ample space for a driveway on their 
own lot and the entire backyard on which to locate the 
garage all on their own property. 

Bubser v. Ranguette, supra, is a comparable case. 
There, while two lots were in single ownership, a brick 
building was built on Lot 5. Later a frame addition 
was built which encroached on Lot 4. Lot 4 was sold 
to the defendant and Lot 5 was later sold to the plain- 
tiff. The court held: “The servient estate, lot 4, was 
conveyed some three months before the conveyance of 
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the dominant estate, lot 5. Hence the only theory upon 
which plaintiff can claim an easement is that at the 
time the servient estate was conveyed the then owner 
of both lots impliedly reserved from the grant the right 
to continue the encroachment thereon—in short, an ease- 
ment by implied reservation. To read an implied res- 
ervation into a deed is in effect to permit the grantor 
to derogate from his express grant. We have held that: 
‘To entitle the complainant to a decree, the burden was 
upon him to establish that the servitude was apparent, 
continuous and strictly necessary to the enjoyment of 
his lands.’” The court held that the servitude of the 
encroachment of “almost six feet” was apparent and 
continuous. In this case the one claiming the implied 
easement relied on a rule comparable to ours as stated 
in Fremont, E. & M. V. R. R. Co. v. Gayton, supra, and 
Christensen v. Luehrs, supra. The court reviewed many 
authorities, and held: “Having required strict necessity 
in cases involving stairways, drains, ways and sewers, 
we prefer to make no exception to that rule in encroach- 
ment cases even though, in such a case, the servitude 
be plainly apparent. To make such an exception, would 
leave for further litigation the exact amount of encroach- 
ment necessary to make the user apparent. Nor should 
the law favor unrecorded servitudes.” The Supreme 
Court of Michigan, holding that the servitude was not 
strictly necessary, adopted the language of the trial 
court as follows: “ ‘The situation of both premises does 
not show any strict necessity for plaintiff’s continued 
encroachment upon lot 4. Its use is convenient but not 
necessary. To withdraw from it will mean some expense 
but not a heavy one to the plaintiff. He has plenty of 
room on his own premises to make his building con- 
venient for use at an expense not prohibitive. The ques- 
tion here is one of convenience rather than of strict 
necessity. Defendant is entitled to have what he 
bought.’ ” 

The defendants here also advance the contention that 
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plaintiffs had recognized and acquiesced in the implied 
reservation of the easement. The evidence does not 
sustain such a contention. 

Consistent with the above authorities, we reverse the 
judgment of the trial court and remand the cause with 
directions to enter a judgment for the plaintiffs. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CaRTER, J., participating on briefs. 


ALBERTINA J. GUERIN, EXECUTRIX OF THE ESTATE OF 
James J. GUERIN, DECEASED, APPELLEE, Vv. CLARENCE W. 


FORBURGER, APPELLANT. 
74 N. W. 2d 870 


Filed February 10, 1956. No. 33848. 


1. Highways: Negligence. The violation of a statute, the design 
of which is to protect the safety of people in the use of public 
highways, is evidence of negligence. 

2. Automobiles: Highways. The violation of statutes regulating 
the use and operation of motor vehicles upon the highways is 
not negligence per se, but evidence of negligence, which may 
be taken into consideration with all the other facts and circum- 
stances in determining whether or not negligence is established 
thereby. 

3. Negligence. Negligence to justify a recovery of damages must 
have proximately caused or contributed to the injury for which 
compensation is sought. 


4. The proximate cause of an injury is that cause which, 
in the natural and continuous sequence, unaccompanied by any 
efficient intervening cause, produces the injury, and without 
which the result would not have occurred. 

5. Contributory negligence is conduct for which plain- 


tiff is responsible, amounting to a breach of the duty which the 
law imposes upon persons to protect themselves from injury, 
and which, concurring and cooperating with actionable negli- 
gence for which defendant is responsible, contributes to the 
injury complained of as a proximate cause. 

6. Negligence: Trial. It is only where the evidence shows beyond 
dispute that plaintiff’s negligence is more than slight as com- 
pared with defendant’s negligence that it is proper for the trial 
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court to instruct the jury to return a verdict for the defendant 
or dismiss plaintiff’s petition. 

7. Automobiles: Negligence. As a general rule it is negligence as 
a matter of law for a motorist to drive an automobile on a 
highway in such a manner that he cannot stop in time to avoid 
a collision with an object within the range of his vision. 

The basis of this rule is that a driver of 
an automobile is legally obligated to keep such a lookout that 
he can see what is plainly visible before him and that he cannot 
relieve himself of that duty. And, in conjunction therewith, he 
must so drive his automobile that when he sees the object he 
can stop his automobile in time to avoid it. 

There is nothing that will excuse his failure 

to see what was plainly in sight if he had maintained a proper 

lookout. 


10. 


: Exceptions have been recognized to this gen- 
eral rule where the object or obstruction or depression is the 
same color as the roadway and for that reason, or for other 
sufficient reasons, cannot be observed by the exercise of ordi- 
nary care in time to avoid a collision. 

The existence or presence of smoke, snow, 
fog, mist, blinding headlights, or other similar elements which 
materially impair or wholly destroy visibility are not to be 
deemed intervening causes but rather as conditions which 
impose upon the drivers of automobiles the duty to assure the 
safety of the public by the exercise of a degree of care com- 
mensurate with such surrounding circumstances. 


11. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded 
with directions. 


Wear, Boland & Mullin, for appellant. 


Matthews, Kelley, Fitzgerald & Delehant and John E. 
Murphy, for appellee. 


Heard before Summons, C. J., MEssmorE, YEAGER, 
CHAPPELL, WENKE, and Bosuaucu, JJ. 


WENKE, J. 

Albertina J. Guerin, as executrix of the estate of 
James J. Guerin, deceased, brought this action in the 
district court for Douglas County against Clarence W. 
Forburger. The purpose of the action is threefold: 
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First, to recover for loss of support for herself as the 
widow of the decedent; second, to recover for expenses 
had in connection with decedent’s burial; and third, to 
recover for damages to decedent’s car. The basis on 
which such recovery is sought is the claim that dece- 
dent was killed because of negligence which occurred 
in the operation of a truck, which consisted of a tractor 
and trailer, which negligence it is claimed was the proxi- 
mate cause of his death. Issues were joined, including 
that of contributory negligence. Trial was had and the 
jury returned a verdict for the plaintiff as follows: First 
cause of action, $20,350; second cause of action, $456.50; 
and third cause of action, $687.50. The trial court en- 
tered a judgment on the verdict. Defendant thereupon 
filed a motion for a judgment notwithstanding the ver- 
dict or, in the alternative, for a new trial. This motion 
the trial court overruled and this appeal was taken from 
that ruling. 

The first contentions appellant makes arise out of his 
claim that the trial court erred in overruling his motion 
for judgment notwithstanding the verdict. They are two 
in number. 

The first is that the trial court erred in submitting to 
the jury the following issue with reference to negligence 
on his part, to wit: “In the truck’s failing to have 
properly lighted taillights and warning lights visible at 
a reasonable distance from the rear of such trailer.” 

The second is, in submitting to the jury, in view of 
the evidence adduced, the question of whether or not 
there was contributory negligence on the part of appel- 
lee’s decedent, James J. Guerin. 

In considering the evidence adduced to determine these 
questions we apply thereto the following principle: “A 
motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision 
thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of 
the party against whom the motion is directed. Such 
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party is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every in- 
ference that can reasonably be deduced from the evi- 
dence.” Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569. 

“The rule is that in every case, before the evidence 
is left to the jury, there is a preliminary question for 
the judge, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed.” Farr Co. 
v. Union P. R. R. Co., 106 F. 2d 437. See, also, Fairmont 
Creamery Co. v. Thompson, 139 Neb. 677, 298 N. W. 551. 

Further: “In an action where there is any evidence 
which will support a finding for a party having the 
burden of proof, the trial court cannot disregard it and 
direct a verdict against him.” Stark v. Turner, supra. 
See, also, Greyhound Corp. v. Lyman-Richey Sand & 
Gravel Corp., 161 Neb. 152, 72 N. W. 2d 669. 

“In those cases where reasonable minds may differ on 
the question of whether or not the operator of an auto- 
mobile exercised the ordinary care required of him under 
the circumstances of the particular situation, the issue 
of negligence on the part of the operator is one of fact 
to be determined by a jury.” Wiesenmiller v. Nestor, 
153 Neb. 153, 48 N. W. 2d 568. See, also, Parsons v. 
Cooperman, 161 Neb. 292, 73 N. W. 2d 235. 

The accident in which James J. Guerin was killed 
happened shortly after 5:30 p. m. on Thursday, Decem- 
ber 6, 1951. It occurred on the Dodge Street Highway, 
which is also designated and known as U. S. Highway 
No. 30-A, at a point some 18 miles west of Omaha, 
Nebraska. Dodge Street Highway runs east and west 
and is a four-lane highway, the north two lanes being 
for the use of west-bound traffic and the south two 
lanes being for the use of east-bound traffic. The cen- 
ter of these four lanes is indicated by two yellow lines. 
The point of the accident was about three-fourths of a 
mile east of a bridge in the highway built across the 
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Elkhorn River. At a point about one-fourth of a mile 
east of this bridge there begins a gradual upgrade in 
the highway which extends for over a half mile to the 
east before coming to a crest. There is a slight or 
gradual curve toward the southeast of this upgrade 
beginning at what is referred to in the record as the 
Skyline Road. The accident happened in the south 
lane of the two east-bound lanes. Both truck and car 
were traveling east. It resulted from decedent running 
the right front of his car, a 1949 Chevrolet two-door 
sedan which he was driving, into and under the left 
rear of the truck which was being operated by Calvin 
John Potter. At the point of the accident the surfaced 
part of the highway is 41 feet wide, the surface ma- 
terial being referred to as black-top and described as 
black in color. 

At the time of the impact decedent made no effort to 
stop or slow down the car he was driving. He ran into 
the truck, which was either stopped or moving very 
slowly, while going at least 50 miles an hour. The im- 
pact was of such force that it snapped the 3-inch steel 
axle under the trailer and drove the left dual wheels 
out from under it and onto the highway to the left or 
north of the tractor. The truck came to an immediate 
stop in the south lane. The car continued on but in a 
semicircle or arc to the north. It first crossed over 
into the south lane for west-bound traffic. It then 
swerved back to the south in front of the truck. It 
continued across the south shoulder of the highway, 
coming to a stop in a deep ditch or ravine adjacent 
thereto. The car, when it stopped in the ditch, was 
some 65 feet east of the front of the truck. It was badly 
demolished, particularly the right front and side. De- 
cedent was found lying at about the center of the trav- 
eled portion of the highway some 40 feet east of the 
front of the truck. He died shortly after the accident 
from injuries suffered therein. 

The truck was a 1941 International consisting of a 
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tractor and trailer, the latter having a flat body. It 
was owned by the Manhattan Cut Stone Company, a 
partnership, whose principal place of business was lo- 
cated in Manhattan, Kansas. The partnership, which 
consisted of appellant and his son John Casper For- 
burger, was engaged in the business of cutting stone. 
The driver of the truck was an employee of this partner- 
ship and at the time was engaged in business for the 
partnership and doing work within the scope of his em- 
ployment. He was hauling a load of about 10 tons of 
Kansas stone, cut for home veneer use, from Manhattan, 
Kansas, to Omaha. 

The foregoing is a general description of when, where, 
and how the accident happened. We shall discuss the 
evidence in more detail as it relates to the several 
issues raised and herein disposed of. 

Appellant contends appellee failed to prove any ac- 
tionable negligence against him. The issue of negli- 
gence for which appellant could be found responsible, 
insofar as the trial court submitted it to the jury, has 
already been set forth herein. As stated in Pierson v. 
Jensen, 150 Neb. 86, 33 N. W. 2d 462: “It is error for 
the court to submit to a jury a charge of negligence 
which finds no support in the evidence.” 

Section 39-778, R. R. S. 1943, provides, insofar as 
here material, that: ‘“(a) Every motor vehicle upon a 
highway within this state during the period from a 
half hour after sunset to a half hour before sunrise, 
and at any other time when there is not sufficient light 
to render clearly discernible persons or vehicles upon 
the highway at a distance of five hundred feet ahead, 
shall be equipped with lighted front and rear lamps 
as in this section respectively required for different 
classes of vehicles. (b) Every motor vehicle, other 
than a motorcycle, road roller, road machinery or farm 
tractor, shall be equipped * * * with a lamp on the 
rear exhibiting a red light visible under normal atmos- 
pheric conditions from a distance of at least five hundred 
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feet to the rear of such vehicle, * * * the tail light shall 
show red directly to the rear, glass therein shall be 
unbroken, the lamp shall be securely fastened, and 
its electric circuit free from grounds or shorts; * * *.” 

Section 39-735, R. R. S. 1943, provides, insofar as 
here material, that: “Every vehicle * * * (1) having a 
width, including load, of eighty inches or more * * * 
shall display, when driven, pulled, operated, or pro- 
pelled upon any paved or bituminous surfaced highway, 
during the period from one half hour after sunset until 
one half hour before sunrise, and at all other times 
when there is not sufficient light to render such vehicle 
clearly discernible, two clearance lights on the left side 
of such vehicle. * * * The other clearance light shall be 
located at the rear and display a red light visible, 
under normal atmospheric conditions, from a distance 
of three hundred feet to the rear of said vehicle. The 
light at the rear shall be located at a sufficient distance 
above the tail light of such vehicle so it will not be con- 
fused with such tail light by those approaching from 
the rear. Such light shall be located on a line with the 
extreme outer point of such vehicle or the load thereon; 
* * #9 

“The violation of a statute the design of which is to 
protect the safety of people in the use of public highways. 
is evidence of negligence.” Segebart v. Gregory, 156 
Neb. 261, 55 N. W. 2d 678. 

“The violation of statutes regulating the use and oper- 
ation of motor vehicles upon the highway is not negli- 
gence per se, but evidence of negligence, which may be 
taken into consideration with all the other facts and 
circumstances in determining whether or not negligence 
is established thereby, * * *.” Plumb v. Burnham, 151 
Neb. 129, 36 N. W. 2d 612. See, also, Mundy v. Davis,. 
154 Neb. 423, 48 N. W. 2d 394. 

The evidence shows the rear of the trailer was 
equipped with electric lights sufficient to meet the fore- 
going requirements and that, at the time of the accident, 


VoL. 161] JANUARY TERM, 1956 831 


Guerin v. Forburger 


the driver of the truck had turned them on. However 
from the evidence of Myrtle Jacobsen, who had driven 
her car past the truck just before the accident happened, 
and that of Fern Fallon, who was riding in the car with 
Myrtle Jacobsen, the jury could find the taillight and 
clearance light located in the left corner of the trailer 
were not lit. 

But appellant contends that even assuming appellee 
has established sufficient evidence to support a charge 
of insufficient lighting she has in no way established that 
it was a proximate cause of the accident; that is, she 
has failed to prove any causal connection between the 
absence of the taillight or clearance light and the acci- 
dent itself. 

“Negligence to justify a recovery of damages must 
have proximately caused or contributed to the injury 
for which compensation is sought.” Ricker v. Danner, 
159 Neb. 675, 68 N. W. 2d 338. 

“The proximate cause of an injury is that cause which, 
in the natural and continuous sequence, unaccompanied 
by any efficient intervening cause, produces the injury, 
and without which the result would not have occurred.” 
Murray v. Pearson Appliance Store, 155 Neb. 860, 54 N. 
W. 2d 250. See, also, Ricker v. Danner, supra. 

Based on the evidence adduced we think it establishes 
sufficient facts upon which a jury could base a finding 
that the driver of the truck was guilty of negligence in 
operating it without a lighted taillight or a lighted left 
clearance light on the rear of the truck and that such 
negligence was a proximate cause of the accident. We 
therefore find the court was not in error in submitting the 
issue of negligence on the part of appellant that it did. 

We come then to the question of whether or not de- 
cedent was guilty of such conduct that would, as a mat- 
ter of law, preclude appellee from recovering on any 
right she might otherwise have. 

“Contributory negligence is conduct for which plain- 
tiff is responsible, amounting to a breach of the duty 
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which the law imposes upon persons to protect them- 
selves from injury, and which, concurring and cooper- 
ating with actionable negligence for which defendant is 
responsible, contributes to the injury complained of 
as a proximate cause.” Mundy v. Davis, supra. See, 
also, Murray v. Pearson Appliance Store, supra. 

“It is only where the evidence shows beyond dispute 
that plaintiff’s negligence is more than slight as com- 
pared with defendant’s negligence that it is proper for 
the trial court to instruct the jury to return a verdict or, 
as in the instant case, to dismiss the plaintiff’s petition. 
See, Pahl v. Sprague, supra (152 Neb. 681, 42 N. W. 2d 
367); Gorman v. Dalgas, supra (151 Neb. 1, 36 N. W. 2d 
561).” Evans v. Messick, 158 Neb. 485, 63 N. W. 2d 
491. See, also, Parsons v. Cooperman, supra. 

In regard to the situation here involved we have laid 
down the following principles: 

“As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile on a highway 
in such a manner that he cannot stop in time to avoid 
a collision with an object within the range of his vision.” 
Murray v. Pearson Appliance Store, supra. See, also, 
Greyhound Corp. v. Lyman-Richey Sand & Gravel Corp., 
supra. 3 

“The basis of this rule is that a driver of an automo- 
bile is legally obligated to keep such a lookout that he 
can see what is plainly visible before him and that he 
cannot relieve himself of that duty. And, in conjunction 
therewith, he must so drive his automobile that when he 
sees the object he can stop his automobile in time to avoid 
it.” Buresh v. George, 149 Neb. 340, 31 N. W. 2d 106. 
See, also, Murray v. Pearson Appliance Store, supra; 
Greyhound Corp. v. Lyman-Richey Sand & Gravel Corp., 
supra. 

“The driver of a motor vehicle has the duty to keep a 
proper lookout and watch where he is driving even though 
he is rightfully on the highway and has the right-of-way 
or is driving on the side of the highway where he has 
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a lawful right to be. He must keep a lookout ahead 
or in the direction of travel or in the direction from which 
others may be expected to approach and is bound to 
take notice of the road, to observe conditions along the 
way, and to know what is in front of him for a reason- 
able distance.” Murray v. Pearson Appliance Store, 
supra. 

“There is nothing that will excuse his failure to see 
what was plainly in sight if he had maintained a proper 
lookout.” Buresh v. George, supra. See, also, Greyhound 
Corp. v. Lyman-Richey Sand & Gravel Corp., supra. 

This rule has been applied in numerous situations of 
which the following are examples: Where an unlighted 
wagon was crossing a highway, Roth v. Blomquist, 117 
Neb. 444, 220 N. W. 572, 58 A. L. R. 1473; where a road 
maintainer was on the wrong side of the road just over 
a hill, Most v. Cedar County, 126 Neb. 54, 252 N. W. 
465; where an unlighted car had been stopped at night 
on the traveled portion of the road, Stocker v. Roach, 
140 Neb. 561, 300 N. W. 627, Remmenga v. Selk, 150 Neb. 
401, 34 N. W. 2d 757, Mundy v. Davis, supra; where a 
truck was stopped on a lighted street at night, Buresh 
v. George, supra; and where a bus had been stopped 
or was stopping on a highway during the day, Greyhound 
Corp. v. Lyman-Richey Sand & Gravel Corp., supra. 

However, we have also held that: “* * * the rule that a 
motorist is guilty of negligence as a matter of law if he 
drives his automobile so fast that he cannot stop in 
time to avoid a collision with an object, within the area 
lighted by the lamps on the automobile, has no appli- 
cation in those cases wherein reasonable minds might 
differ on the question of whether or not the operator 
exercised the care, caution, and prudence required of a 
reasonably careful, cautious, and prudent person under 
the circumstances of the particular situation.” Miers 
v. McMaken, 147 Neb. 133, 22 N. W. 2d 422. 

And as stated in Miers v. McMaken, supra: “ ‘To the 
general rule, as pointed out in the opinion in the case 
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cited (Roth v. Blomquist, supra), there are exceptions, 
where the object or obstruction or depression is the same 
color as the roadway and for that reason, or for other 
sufficient reasons, cannot be observed by the exercise 
of ordinary care in time to avoid a collision. * * *.’ 
(Adamek v. Tilford, 125 Neb. 139, 249 N. W. 300.)” 

Because of the factual situation involved we have 
held it was a question for the jury in cases involving an 
unlighted car stopping on the traveled portion of a high- 
way, Haight v. Nelson, 157 Neb. 341, 59 N. W. 2d 576, 
Monasmith v. Cosden Oil Co., 124 Neb. 327, 246 N. W. 
623; the same as to a truck, Giles v. Welsh, 122 Neb. 
164, 239 N. W. 813; and as to an oil transport, Fick v. 
Herman, 159 Neb. 758, 68 N. W. 2d 622. 

It is self evident from the foregoing that each case 
must necessarily depend upon its own facts and that the 
court must, in each instance, determine whether or not 
the situation presents a question of fact for the jury or 
a question of law for the court. 

We shall proceed to discuss the evidence as it relates to 
various factors which might relieve the decedent from 
the duty he had to see the truck in time to avoid it, 
either by stopping or by turning out and passing, there 
being plenty of space available for that purpose. 

Appellee says there were headlights on a car coming 
from the opposite direction and that these headlights 
tended to momentarily distract decedent’s attention, par- 
ticularly since he was traveling around a curve at the 
time. 

The evidence adduced does not support appellee’s con- 
tention. The only car that is shown to have been coming 
from the east at the time of the accident was that of 
Warren Safford, the only eyewitness thereto. His testi- 
mony was that he had on his parking lights and not 
his headlights. 

Appellee also says it was dark, blustery, and misty, 
and the visibility was extremely bad. Although there 
is an extremely wide variation in what the several wit- 
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nesses testified to in this regard, however, there is com- 
petent evidence from which a jury could find the fore- 
going to be true. But these factors would not help 
appellee for we have said: “On principle it would ap- 
pear. that the existence or presence of smoke, snow, fog, 
mist, blinding headlights or other similar elements which 
materially impair or wholly destroy visibility are not to 
be deemed intervening causes but rather as conditions 
which impose upon the drivers of automobiles the duty 
to assure the safety of the public by the exercise of 
a degree of care commensurate with such surrounding 
circumstances. Anderson v. Byrd, 133 Neb. 483, 275 N. 
W. 825; Fischer v. Megan, 138 Neb. 420, 293 N. W. 287.” 
Fairman v. Cook, 142 Neb. 893, 8 N. W. 2d 315. See, 
also, Murray v. Pearson Appliance Store, supra; Mundy 
v. Davis, supra. 

Appellee also refers to the fact that the accident oc- 
curred just after the deceased had come off a curve and 
straightened out his car. There is a slight curve in the 
highway and the accident did happen some distance 
east thereof. Although one witness estimated the acci- 
dent happened about 50 feet east of the point of the 
curve, however, the exact point of the accident is estab- 
lished on the pictures of the highway and is much more 
than 50 feet east of the point of the curve, in fact it is 
several hundred feet. The evidence, particularly the 
pictures, shows the curve to be very gradual and causes 
no obstruction to the driver’s view as he is driving east. 
It may be that a driver’s lights, as he is traveling around 
the curve, might not at all times focus exactly down the 
lane in which he is driving. We said in Most v. Cedar 
County, supra: “He had no right to presume that; be- 
yond his vision, the road on his right-hand or north 
side would be free from obstructions on the west side of 
the hill.” We think the foregoing has application here. 

We also held in Ross v. Carroll, 138 Neb. 1, 291 N. 
W. 726, that: “This rule (a motorist driving at such 
speed that he cannot stop or turn aside in time to avoid 
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an obstruction discernible within the range of his vision 
is usually negligent) applies to a driver of a motor ve- 
hicle when approaching and going around curves.” 

The trailer was regularly equipped with six electric 
lights facing the rear. They consisted of a taillight, two 
clearance lights, one at each corner, and three clearance 
lights located immediately below the floor of the trailer. 
These three lights were recessed some 8 inches. The 
floor of the trailer was about 4 feet above the surface 
‘of the highway. 

It is contended that the truck did not have a taillight 
or left rear clearance light burning. This we have 
already discussed. However, it is shown without dis- 
pute that lights were lit on the rear of the truck at the 
time of the accident. Myrtle Jacobsen was driving her 
car east on the highway at the time and had driven 
past the truck just before the accident, which happened 
after she had returned to the outer lane but before her 
car passed over the crest of the hill. She was driving 
about 40 miles an hour. She testified it was dusk so 
she was driving with her headlights lit but turned down. 
She said she saw some kind of lights on the rear of the 
trailer. The same is true of Fern Fallon who was 
riding with her. She testified she saw some sort of 
lights although she thought they were reflectors. War- 
ren Safford, who witnessed the accident, said there were 
lights lit on the back of the truck immediately following 
the accident. The same was true of Fred Whalen, a 
trooper for the Nebraska Safety Patrol, who came upon 
the accident a few minutes after it happened. The 
lights burning after the accident consisted of the cluster 
of three clearance lights recessed under the center of the 
floor of the trailer and the right clearance light. They 
all faced oncoming traffic. The cluster of three clear- 
ance lights was located about 4 inches under the floor 
of the trailer and covered about an 18-inch spread. 

We have not overlooked the testimony of Marvin 
Heifner and George Witte in this regard but their testi- 


Vou. 161] JANUARY TERM, 1956 837 


Guerin v. Forburger 


mony related to the condition of the rear of the truck 
when they passed it, which was prior to that of the 
witnesses hereinbefore referred to. These two witnesses 
did not testify as to the condition thereof just immedi- 
ately before, at, or immediately after the accident. 

Appellee suggests the rear of the truck and the clus- 
ter of lights were covered with debris from the road 
which tended to blend it with the color of the highway, 
which was black. 

The floor of the trailer was 8 feet wide. There was a 
channel edge or strip from 6 to 8 inches wide completely 
across the back of it. This had been painted with black 
and white diagonal stripes. Cut stone was stacked on 
the trailer to a height of about 2 feet and held in place 
by a homemade wooden rack which extended somewhat 
above the stone. The stone was mixed, being white and 
yellow in color. It had a tendency to turn yellow when 
wet. The rear of the truck, including the lights, channel 
edge, rack, and stone were covered with dirt from the 
surface of the road which had splashed on it while trav- 
eling thereon. The question arises, did this present a 
situation that would create an exception to the rule and 
present a jury question? 

Marvin Heifner, who apparently was the first witness 
who saw and passed the truck did so just east of the 
bridge across the Elkhorn River. It should be here 
stated that all witnesses placed the truck in the south 
lane for east-bound travel and it was there when the 
accident happened. Heifner testified he was returning 
to Omaha at about 5:30 p. m. on the day of the acci- 
dent; that he was driving in the south lane for east- 
bound traffic; that he was going about 50 miles an 
hour; that he had his lights on; that they were ad- 
justed for country driving; that as he came to the 
bridge he saw a car some 150 to 175 feet ahead; that 
he slowed down to 40 to 45 miles an hour to stay be- 
hind the car; that about 100 to 150 feet east of the 
bridge the car ahead turned to the left and exposed 
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the truck directly ahead; that immediately thereafter 
he noticed the truck as a dark grey object, although he 
got the impression it was loaded with heavy white 
objects; that he thereupon turned out and passed it; 
that the truck was traveling 2 to 3 miles an hour; and 
that it did not have its rear lights lit. 

George Witte of Valley, Nebraska, testified he was 
hauling a load of gravel and sand to Omaha and passed 
the truck at about the point where the accident hap- 
pened. He testified he was driving about 15 to 20 
miles an hour; that it was getting dusk but he was not 
sure as to whether or not he had on his headlights; 
that the truck was stopped in the outside lane for east- 
bound traffic several hundred feet east of the curve; 
that it did not have its rear lights lit; that he first saw 
the truck when it was about 100 to 150 feet away; and 
that he turned out and passed it. 

Myrtle Jacobsen, whose testimony we have already 
referred to, testified further that she first saw the truck 
after they came around the curve; that it was 2 or 3 
car lengths away; and that it appeared as a gray box. 
We have already referred to the lights which this wit- 
ness observed on the rear of the trailer. Fern Fallon 
testified to about the same facts except she thought the 
lights she observed were reflectors. 

On the other hand the only eyewitness to the acci- 
dent, Warren Safford, a deputy sheriff for Douglas 
County, said he was driving with his parking lights 
but had visibility for a quarter of a mile. He testified 
he saw the accident happen just after he came over the 
crest of the hill; that the truck had its headlights burn- 
ing; and that it was traveling from 4 to 5 miles an hour. 
He described the color of the stone on the truck as 
“white chalk.” 

Fred Whalen, a state trooper, who came upon the 
accident from the west a few minutes after it happened, 
said that with his headlights on he had visibility as to 
unlighted objects of from 350 up to 400 feet. We only 
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mention ‘the latter to show the wide variation in the 
testimony of the witnesses in this regard. 

We have come to the conclusion that the evidence ad- 
duced does not present a factual situation creating an 
exception to the general rule and thus presenting a 
jury question. This is further evidenced by flash pic- 
tures taken of the rear end of the trailer shortly after 
the accident and the experiences the other drivers had 
who came upon the truck that same evening. 

We think the evidence conclusively shows the dece- 
dent was driving his car without lights and drove so 
close to the truck before he saw it that he could neither 
stop nor turn out in time to avoid the collision. This 
is fully shown by the testimony of Warren Safford, the 
only eyewitness. We are fully aware of the evidence of 
Fern Fallon that after she heard the impact she looked 
to the rear and saw the car and that it had headlights 
burning. She must have been mistaken and thought 
the truck lights were those of the car for considering 
the nature of the accident and the condition of the car 
after the accident, as shown by the pictures taken of it 
shortly thereafter, it could not have been possible for 
the headlights thereon to have been burning. However, 
this fact is not here controlling for the principle applies 
in either case, that is, whether decedent had his lights 
lit or not. 

While we have come to the conclusion here reached 
as a matter of law we think the jury’s verdict sustains 
the same result as a matter of fact. Appellee intro- 
duced John J. Larkin, a funeral director, to establish 
the expense had in connection with decedent’s burial. 
This was in support of appellee’s second cause of action. 
He enumerated the items involved, the amounts charged 
therefor, that they had been paid, and that the amounts 
charged were the fair and reasonable value thereof. No 
other evidence was adduced by either side in regard 
thereto. The total was fixed at $830. The jury re- 
turned a verdict therefor in the sum of $456.50 or 55 
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percent of the amount. In support of appellee’s third 
cause of action it was stipulated and agreed by the par- 
ties that the reasonable value of the property damage 
to decendent’s car, which had been badly demolished, 
was $1,250. The jury returned a verdict on this cause 
of action for $687.50 or 55 percent. Thus it is self evi- 
dent the jury reduced the amount of appellee’s re- 
covery to the extent of 45 percent. This clearly indi- 
cates the jury found decedent to have been guilty of 
more than slight negligence and in a degree sufficient 
to defeat any right of recovery herein. 

We have fully considered the factual situation herein 
disclosed and to say it presents a question for a jury 
would be to completely destroy the principle here con- 
trolling. In view of what we have said we find the 
trial court should have sustained the appellant’s mo- 
tion for judgment notwithstanding the verdict. We 
therefore reverse the judgment of the trial court refusing 
to do so and remand the cause with directions that such 
motion be sustained and the action dismissed. 

There are other questions raised by appellant re- 
lating to the overruling of his motion for a new trial 
but in view of the result herein arrived at a discussion 
and disposition thereof would serve no useful purpose. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CaRTER, J., participating on briefs. 


ALLIED INVESTMENT CoMPANY, A CORPORATION, APPELLANT, 


v. JAMES Roy SHANEYFELT ET AL., APPELLEES. 
74. N. W. 2d 723 


Filed February 10, 1956. No. 33869. 


1. Liens. All liens are created by law or contract, and to estab- 
lish a lien the contract must be made with the owner of the 
property on which the lien is sought to be imposed. 

2. Sales: Artisan’s Lien. Generally, the lien of an artisan making 
repairs to a chattel at the instance of a conditional vendee in 
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possession is subordinate to the rights of a conditional vendor 
under a contract of which the artisan has constructive or 
actual notice. 

8. Automobiles: Sales. Section 52-201, R. R. S. 19438, giving a 
possessory lien for repairs on an automobile, does not warrant 
a presumption that a conditional vendee has authority to en- 
cumber the automobile for repairs thereon without consent of 
the conditional vendor. 

The repairer of an automobile sold under a 
conditional sales contract has no possessory lien under section 
52-201, R. R. S. 1943, as against an unpaid conditional vendor in 
the absence of a showing that the repairs were made at the 
request of or with the consent of the conditional vendor or his 
assignee. 

5. Automobiles. The Certificate of Title Act was enacted for the 
protection of owners of motor vehicles, those holding liens 
thereon, and the public. 

A replacement motor installed in a described automobile 

cannot be identified and severed therefrom without material 

injury to the automobile, and such a motor generally merges 
in and becomes a part of the automobile by accession. 


APPEAL from the district court for Hamilton County: 
H. EMERSON KoKkJER, JUDGE. Reversed and remanded. 


Edgerton & Powell, for appellant. 
Charles L. Whitney, Jr., for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


CHAPPELL, J. 

Plaintiff, Allied Investment Company, a corporation, 
originally brought this action in the county court of 
Hamilton Gounty to replevin a 1949 Plymouth Tudor 
automobile, motor No. P 18-267762, serial No. 12272050, 
and thereby took possession of it from defendants Vet- 
ter, hereinafter called defendants. Plaintiff claimed to 
be owner of. the automobile and entitled to possession 
thereof as assignee of a conditional sales contract duly 
executed thereon, which was timely filed and recorded. 
Defendant James Roy Shaneyfelt, hereinafter called 
Shaneyfelt, defaulted. Defendants answered, -denying 
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that plaintiff was entitled to possession of the auto- 
mobile because, while Shaneyfelt was in full possession 
thereof, he had delivered same to defendants who at 
his request had repaired it by installing therein a rebuilt 
motor belonging to them, for which reason they refused 
to give possession when plaintiff made demand therefor. 
Defendants prayed for judgment against plaintiffs for 
redelivery of the motor and damages for removal thereof 
from their premises, or in the alternative for judgment 
against plaintiff for $189.74, the amount owing them for 
improvement of the automobile. 

Upon an oral stipulation of facts, the county court 
rendered judgment substantially finding and adjudging 
that plaintiff was entitled to possession of the automo- 
bile only as against Shaneyfelt and that plaintiff should 
have judgment against him for costs and $189.74 dam- 
ages. It also found and adjudged that defendants were 
owners of the rebuilt motor; assessed damages of one 
cent against plaintiff for wrongful removal thereof; and 
ordered that plaintiff should return the motor to de- 
fendants or pay them $189.74 and damages. 

Therefrom plaintiff appealed to the district court where 
the cause was heard upon the original pleadings and a 
written stipulation of facts. Thereafter judgment was 
rendered, the effect of which was to affirm the judgment 
rendered by the county court, except that defendants 
were awarded a judgment against plaintiff for $10.82 as 
damages for wrongful removal of the motor, and plain- 
tiff was awarded judgment against defendant for $1 as 
damages for wrongful detention of the automobile ex- 
clusive of the rebuilt motor. 

Plaintiff’s motion for new trial was overruled and it 
appealed to this court, assigning that the trial court erred 
in finding and adjudging that the rebuilt motor was the 
property of defendants, and erred in allowing defendants 
damages against plaintiff. We sustain the assignments. 

In the order overruling plaintiff’s motion for new 
trial the court said: “The question presented does not 
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involve priority of liens. It is a question of identity of 
property. It is clear that plaintiff has a valid lien and 
is entitled to recover anything that is covered by it’s 
(its) lien. This is true even if the property has been 
repaired. Plaintiff is not entitled to something not cov- 
ered by it’s (its) lien; something which it did not and 
could not identify as property covered by it’s (its) lien.” 
However, as we view the record and applicable law, the 
trial court’s judgment was clearly wrong and such part 
of the conclusions aforesaid as were adverse to plain- 
tiff’s rights were erroneous. 

The stipulation of facts disclosed as follows: On Feb- 
ruary 11, 1954, Shaneyfelt purchased the automobile 
involved from the Gibreal Auto Sales of Omaha. 

On February 11, 1954, Shaneyfelt gave the seller 
thereof a duly executed conditional sales contract cov- 
ering same, which described the automobile as a “1949 
Plym.-Tudor Motor No. P18-267762 Serial No. 12272050” 
and provided that title to the described automobile “and 
any additions thereto or substitution therefor” was re- 
tained by the seller “until all amounts payable” there- 
under were “fully paid” by Shaneyfelt who assumed 
“risk of loss.” 

Also on February 11, 1954, the seller assigned said 
conditional sales contract to plaintiff for valuable con- 
sideration, and plaintiff was at all times thereafter the 
owner and holder thereof. 

On February 23, 1954, a certificate of title, No. 23- 
25830, was duly issued in the name of Shaneyfelt in 
Boone County, showing thereon that the automobile 
was subject to the conditional sales contract owned and 
held by plaintiff in the amount of $650. Also, the orig- 
inal conditional sales contract executed by Shaneyfelt, 
which contained the assignment thereof to plaintiff, was 
attached to the certificate of title and filed therewith, 
which thereby recorded the title together with the con- 
ditional sales contract under which plaintiff retained 
ownership of the automobile. Copies of the certificate 
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of title and conditional sales contract, with all endorse- 
ments thereon, were attached to and made a part of the 
stipulated facts. 

Subsequently, Shaneyfelt removed the automobile 
from Boone County and placed it in possession of de- 
fendants for the purpose of having certain repairs made 
thereon. Sometime late in March 1954, at a time when 
Shaneyfelt was in default in his payments under plain- 
tiff’s conditional sales contract, and plaintiff was seek- 
ing to find his whereabouts and locate the automobile, 
defendants, at Shaneyfelt’s request, installed therein a 
rebuilt motor, the reasonable value of which installa- 
tion was $189.74. 

On March 25, 1954, plaintiff, while seeking informa- 
tion about the automobile and Shaneyfelt, first learned 
that the automobile was in the possession of defendants, 
and on March 26, 1954, plaintiff demanded possession of 
it from them. However, defendants refused to give pos- 
session to plaintiff, and this action was instituted. 

Although concededly a replacement motor was in- 
stalled by defendants, the number thereof was at all 
times for some unexplained reason identical with the 
number thereof on February 11, 1954, when the auto- 
mobile was sold to Shaneyfelt, and as described in both 
the certificate of title and plaintiff’s conditional sales 
contract when they were filed and recorded on February 
23, 1954. 

We find no evidence in this record that the condition 
of the automobile required a replacement motor, and 
there is no explanation of what became of the original 
motor. Therefore, we conclude that plaintiff clearly 
and correctly identified the automobile belonging to it 
by the serial number and the motor number thereof. 

The evidence simply showed that defendants refused 
to deliver possession of the automobile to plaintiff when 
it made demand therefor. There is no evidence that 
defendants refused to deliver possession of the automo- 
bile upon the ground that they owned the replacement 
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motor or in any effective manner had title thereto. It 
is true that a person in exclusive possession of personal 
property is presumed to be the owner thereof. However, 
such presumption does not exist in the absence of ex- 
clusive possession, and such a presumption if existent 
is overcome when met by opposing proof, as in the case at 
bar. Booknau v. Clark, 58 Neb. 610, 79 N. W. 159. De- 
fendants in this case were not in exclusive possession 
of the replacement motor installed in the automobile, 
and at all times they had constructive notice of the plain- 
tiff’s right to possession thereof. In such a situation, 
plaintiff argued that under the stipulated facts defend- 
ants had no artisan’s lien as against plaintiff under the 
provisions of section 52-201, R. R. S. 1943, and that 
under the provisions of section 60-110, R. R. S. 1943, 
defendants’ claim was not valid as against plaintiff who 
was the record owner and entitled to possession of the 
automobile with the rebuilt motor therein. We sustain 
plaintiff's contention. 

Section 52-201, R. R. S. 1948, provides in part: “Any 
person who makes, alters, repairs or in any way en- 
hances the value of any * * * automobile * * * at the 
request of or with the consent of the owner, or owners 
thereof, shall have a lien on such * * * automobile * * * 
while in his possession, for his reasonable or agreed 
charges for the work done or material furnished, and 
shall have the right to retain such property until such 
charges are paid.” (Italics supplied.) It will be noted 
that plaintiff, as conditional vendor, was at all times the 
record owner of the automobile here involved, and the 
installation of the rebuilt motor by defendants was not 
done at plaintiff’s request or with its consent. Rather, 
it was concededly done only at the request of Shaney- 
felt, in which event defendants had no valid possessory 
artisan’s lien as against plaintiff. 

- In General Motors Acceptance Corp. v. Sutherland, 
. 122 Neb. 720, 241 N. W. 281, this court held: ‘AII liens 
are created by law or contract, and to establish a lien 
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the contract must be made with owner of property on 
which the lien is sought to be imposed. 

“Generally, lien of artisan making repairs to chattel 
at instance of conditional vendee in possession is sub- 
ordinate to rights of conditional vendor under contract 
of which artisan has constructive or actual notice. 

“Section 52-201, Comp. St. 1929, giving possessory lien 
for repairs on automobile, does not warrant presumption 
that conditional vendee has authority to incumber auto- 
mobile for repairs thereon without consent of vendor. 

“Repairer of automobile sold under conditional sales 
contract had no possessory lien under section 52-201, 
Comp. St. 1929, as against unpaid conditional vendor, in 
absence of showing that repairs were made at request of 
or with consent of conditional vendor or assignee.” In 
that connection, section 52-201, Comp. St. 1929, is now 
section 52-201, R. R. S. 1943. Such case was cited and 
reviewed with approval, but distinguished upon the 
facts and applicable law, in National Bond & Inv. Co. 
v. Haas, 124 Neb. 631, 247 N. W. 563, 88 A. L. R. 1180. 

We turn then to section 60-110, R. R. S. 1943, a part 
of the Certificate of Title Act, which provides in part: 
“Any mortgage, conveyance intended to operate as a 
mortgage, trust receipt, conditional sales contract or 
other similar instrument covering a motor vehicle, if 
such instrument is accompanied by delivery of such 
manufacturer’s or importer’s certificate and followed by 
actual and continued possession of same by the holder 
of said instrument or, in the case of a certificate of title, 
if a notation of same has been made by the county clerk 
on. the face thereof, shall be valid as against the creditors 
of the mortgagor, whether armed with process or not, 
and subsequent purchasers, mortgagees and other lien- 
holders or claimants but otherwise shall not be valid 
against them. All liens, mortgages and encumbrances, 
noted upon a certificate of title, shall take priority ac- 
cording to the order of time in which the same are noted 
thereon by the county clerk.” (Italics supplied.) 
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In Bank of Keystone v. Kayton, 155 Neb. 79, 50 N. 
W. 2d 511, this court held: “The Certificate of Title 
Act was enacted for the protection of owners of motor 
vehicles, those holding liens thereon, and the public.” 

The circumstances presented here are controlled by the 
provisions of sections 52-201 and 60-110, R. R. S. 1943. 
Defendants had actual notice that plaintiff did not re- 
quest or consent to the motor replacement, and defend- 
ants had constructive notice that plaintiff at all times 
retained ownership of the automobile together with 
“any additions thereto or substitution therefor’; and 
that Shaneyfelt assumed any “risk of loss.” In such a 
situation, defendants could not prevail as against plain- 
tiff whose rights as record owner were superior to those 
claimed by defendants who had no valid artisan’s lien 
as against plaintiff which would permit defendants to re- 
tain possession until charges for installation of the re- 
built motor were paid. 

In that regard, the effect of defendants’ argument was 
to concede that plaintiff was entitled to possession of 
the automobile without the rebuilt motor in it, or, in 
the alternative, with such motor therein as installed by 
defendants upon payment to them of $184.79 and dam- 
ages for wrongful removal of same from their premises. 
Such argument was predicated upon their conclusion 
that defendants owned the replacement motor and upon 
their contention that although it was installed in the 
automobile by them, it did not become a part thereof 
by accession because it could be readily identified and 
severed therefrom without material injury thereto or 
to the automobile. Defendants’ contention should not 
be sustained. 

It cannot be logically argued that a motor in an auto- 
mobile can be identified and severed or removed there- 
from without material injury to the automobile. The 
motor is in fact a vital, integral part, the very life and 
substance of an automobile. An automobile chassis and 
body without a motor is not an automobile. The one is 
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ordinarily as indispensable as the others. An automobile 
is used for transportation, and without a motor it can 
serve no useful purpose. In that regard, defendants 
have cited no authority directly in point to support their 
contention. There is some confusion in cases, involving 
other assessories or parts placed or replaced upon auto- 
mobiles and other machinery, but the authorities relied 
upon by defendants are clearly distinguishable from the 
case at bar upon the facts and applicable law. To dis- 
cuss them further here would serve no useful purpose. 
In that connection, Twin City Motor Co. v. Rouzer 
Motor Co., 197 N. C. 371, 148 S. E. 461, is a case in point, 
submitted upon stipulated facts, comparable in material 
respects with those at bar. Therein defendant Rouzer 
Motor Company sold a described Ford automobile to a 
buyer who duly executed to defendant a conditional 
sales contract thereon comparable with that at bar, in 
order to secure the balance of the purchase price. Such 
contract was then duly recorded and assigned to Com- 
mercial Finance Corporation, another defendant. Sub- 
sequently, while in default, the buyer moved to another 
city where he employed plaintiff, Twin City Motor Com- 
pany, to and it did place a new motor in the automobile 
described in the conditional sales contract given to de- 
fendant, Rouzer Motor Company, and assigned to de- 
fendant, Commercial Finance Corporation. On the same 
day that the new motor was installed, the buyer executed 
to plaintiff, Twin City Motor Company, a conditional 
sales note and chattel mortgage upon the replacement 
motor to cover the price and installation thereof in the 
automobile, which instruments were duly recorded. A 
balance of $89.15 due thereon remained unpaid to plain- 
tiff by the buyer. In an action brought by plaintiff, 
Twin City Motor Company, against defendant, Rouzer 
Motor Company and its assignee, the court said: “Is 
the description in the. conditional sales agreement suf- 
ficient for the purpose of identifying the property in 
question? We think so. * * * Do the improvements or 
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repairs placed on said car become the property of the de- 
fendants under the terms of their duly registered agree- 
ment, and also by the doctrine of accession? We think 
so. * * * The lien of defendants is superior to that of 
plaintiff.” 

In the case at bar we conclude that in the light of 
stipulated facts and applicable law, the replacement 
motor installed by defendants in the automobile became 
the property of plaintiff who was entitled to possession 
thereof under the terms of its conditional sales contract 
and by the doctrine of accession. Further, as heretofore 
concluded, defendants had no artisan’s lien which could 
be valid as against plaintiff. 

For reasons heretofore stated, the judgment of the trial 
court was clearly wrong. Therefore, it should be and 
hereby is reversed and the cause is remanded for new 
trial in conformity with this opinion. All costs are 
taxed to defendants. 

REVERSED AND REMANDED. 


INDEX 


Accord and Satisfaction. 
An accord and satisfaction is predicated upon an agree- 


Adultery. 
1, 


2 


Appeal 
1 


an 


ment between the parties based upon a consideration 
and fully executed on the part of the defendant, 
whereby the plaintiff’s cause of action is satisfied 
or discharged. Ruehle v. Ruechle .0.....-cceseceeeceeeteeeens 


Mere disposition and opportunity to commit adultery 
are not alone sufficient to justify a conviction there- 
for. Armstead V. State ooo ccsecccsccessseeeeeseceecceenceceecees 
Adultery may be established by circumstantial evi- 
dence, provided the circumstances adduced exclude 
every other reasonable hypothesis save the guilt of 
accused. Mere suspicion and conjecture are insuffi- 
cient to sustain a conviction. Armstead v. State .... 
A person who remarries after obtaining a void de- 
cree of divorce in another state and cohabits there- 
after with the purported spouse as man and wife, 
even though a ceremonial marriage was had, is an 
occupant of an adulterous relationship with such 
purported spouse. Yost v. Yost .0......cccsccccccecseseceeeesees 
Where in a suit for divorce adultery on the part of 
the defendant is conclusively proved, the trial court 
is required to grant a divorce to the plaintiff on that 
Bround. Yost v. Yost -.....eccceccccsceescsccccccsesesecccseseseeees 


d Error. 

It is error, which may be prejudicial, to instruct on 
issues which find no support in the evidence. Shields 
Vv. County of Buffalo ....cececccececcecceessceseceseeeceesseecseseevaee 
The fixing of the damages is the function of the 
jury and unless it can be shown to be so exorbitant 
as to indicate passion, prejudice, mistake, or a com- 
plete disregard of the law and evidence, its judgment 
will be sustained. Shields v. County of Buffalo ........ 
In an action by a guest against the driver of the 
motor vehicle in which he was riding and also against 
the driver of a truck with which the motor vehicle 
collided, the reversal of a judgment against one 
driver does not require reversal of judgment in favor 
of the other driver in the absence of special circum- 
stances. Fick v. Herman o2.......cscccccscesceceesececceeseeeeeeseceeees 
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The filing of a notice of appeal and the depositing 
of the docket fee in the office of the clerk of the 
district court gives the Supreme Court jurisdiction 
of the cause and all persons made parties thereto in 
the district court. Fick v. Herman ..2....-..-eccceceeeee 
Although the Supreme Court may have jurisdiction 
of a cause and all the parties thereto in the district 
court, it will consider such alleged errors only as 
have been properly preserved and presented. Fick 
Do HOPMAN i.scccvccscccidniencenscbsngindntisecosneeemcsvcbadsidedeseesadscscnctseeuee 
Upon appeal, the record of a court in which a cause 
originated or was tried, when properly authenticated, 
imports verity and cannot be impeached, varied, or 
changed by oral testimony or extrinsic evidence. 
McDonald v. State .........cceeccccccnccncncecnnecnecenecenncenseceeensece 
An appellate court is not authorized to amend or 
disregard the record as made by a trial court in a 
case presented to the appellate court for review and 
decision. McDonald v. State o........csceccccececscescceseeenseees 
Error cannot be predicated on the refusal to give a 
tendered instruction, where the court on its own mo- 
tion properly instructed the jury on the subject. 
TAK: 05: State cise kets Basses ice dscenadatstateciecacccaenives 
Instructions are to be considered together. If as a 
whole they fairly state the law applicable to the evi- 
dence, error cannot be predicated on the giving of 
the same. Liakas v. State -0.......-.ececccecccccescecsseescnesseeee 
In a criminal case, the credibility of witnesses and 
the weight of their testimony are for the jury to de- 
termine, and the conclusion of the jury will not be 
disturbed unless it is clearly wrong. Liakas v. 
DEAT e 2 eicse le ees eh ee oe tone 2 ost ee 
An order of the Nebraska State Railway Commission 
is not reviewable by the Supreme Court unless and 
until the order imposes an obligation, denies a right, 
or fixes some legal relationship as a consummation 
of an administrative process. Houk v. Beckley ........ 
Basis for review of administrative ruling stated. 
Houck v. Beckley .0.....-.cescccccecccccnecnceneceneeseeereenscecssecsessesersees 
The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong. Grey- 
hound Corp. v. Lyman-Richey Sand & ceavel Corp. 
Griess v. Borchers 
Johnson v. Nathan 
The Supreme Court cannot consider any defense not 
submitted to the trial court and not disclosed by the 
record, except the defense that the court is without 
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jurisdiction over the subject matter. Hardy v. 
FRO 25s Sree ssbb dh veaie tages sce as etewech nat eliéchea ee 
The Supreme Court will take judicial notice of the 
fact that the bill of exceptions was not settled within 
the time provided by statute, and therefore cannot 
be considered on appeal. Zenker v. Zenker ............ 
In the absence of a bill of exceptions it will be pre- 
sumed that issues of fact presented by the pleadings 
were established by the evidence, that they were cor- 
rectly decided, and that the only issue remaining for 
this court is the sufficiency of the pleadings to sup- 
port the judgment. Zenker v. Zenker 2.0.0.0... 
Higgins v. Postal Life & Casualty Ins. Co. ................ 
When a certain theory as to the measure of damages 
is relied upon by the parties in the trial court as the 
proper one, it will be adhered to on appeal whether 
it is correct or not. Griess v. Borchers .............0--.-0----- 
Errors in instructions which are not prejudicial to 
the complaining party do not require reversal of 
a judgment otherwise correct. Griess v. Borchers 
On appeal to the Supreme Court from the State 
Railway Commission, the evidence presented before 
the commission, as certified by the official steno- 
grapher and the chairman of the commission, togeth- 
er with the pleadings and filings duly certified in 
the case under the seal of the commission, make up 
the record. Caudill v. Lysinger -0.0.....2.0.ccceccceecseseneeee 
In order that a stipulation of facts may be considered 
on appeal, such stipulation must be identified and 
offered in evidence on the trial of the case and pre- 
served in a bill of exceptions. Higgins v. Postal Life 
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Doctrine of the law of the case upon a retrial stated. 
Benedict v. Eppley Hotel C0. .ceccscecccccccssssscseeseeeeceeseess 
If on appeal findings of fact are made which be- 
come the law of the case, such findings are binding 
unless at a retrial the facts are materially and sub- 
stantially different from those adduced at the former 
trial. The burden of showing a difference is upon 
the party making the claim. Benedict v. Eppley 
Obl COs, cei dacesasteccden sha cbieaccstcaetees ts Met nian Rois 
The determination of the issue of whether or not the 
evidence at a retrial is different from that presented 
at an earlier trial is for the court and not the jury. 
Benedict v. Eppley Hotel Co. 0...cccccececcececcscesscnseccene-eee 
An instruction will not be held to be prejudicially 
erroneous merely because of a harmless imperfection 
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which cannot reasonably be said to have confused or 
misled the jury to the prejudice of the party com- 
plaining. Fridley v. Brush. .....2.2.--.:-:.---:ccseccseeeseeeseeeeeee 
If an examination of all the instructions given by 
the trial court discloses that they fairly and correct- 
ly state the law applicable under the evidence, error 
cannot be predicated thereon. Fridley v. Brush .... 
Any person aggrieved by an order suspending 
driver’s license to operate a motor vehicle may, with- 
in 10 days after notice thereof, file a petition in the 
district court of the county where the aggrieved 
party resides for review of the proceedings had be- 
fore the department. Montgomery v. Blazek ............ 
A litigant may not predicate error on any action of 
the court which he procured to be taken or to which 
he consented. Gruntorad v. Hughes Bros., Ine. ........ 
On an appeal to the Supreme Court from an order 
of the State Railway Commission, administrative 
and legislative in nature, the only questions to be 
determined are whether the commission acted within 
the scope of its authority and if the order complained 
of is reasonable and not arbitrarily made. Abler 
Transfer, Ine. 0. LY OM 02....cecseecsceecenseneceeseeeseeeeceeeeeeeneees 
Unless an order of the State Railway Commission 
is shown to be unreasonable or arbitrary, the Su- 
preme Court is not authorized to interfere with the 
power of the commission to regulate common car- 
riers. Abler Transfer, Inc. Vv. LYON -.....c.cccccecccesecereee 
In an equity case appealed to the Supreme Court, 
if it is desired to review alleged erroneous rulings 
of the trial court as to the reception of evidence, 
a motion for a new trial must be filed and over- 
ruled in the district court. Moran v. Moran ............ 
On an appeal in equity without a bill of exceptions, 
the judgment will be affirmed where the pleadings 
are sufficient to support the judgment. State ex rel. 
Weasmer v. Manpower of Omaha, Ine. ...........-..-.-+ 
Where a bill of exceptions has been quashed, the 
judgment of the trial court will be affirmed if the 
pleadings are sufficient to support the judgment. 
State ex rel. Weasmer v. Manpower of Omaha, Ince. 
Alternative procedure outlined for settlement and 
allowance of bill of exceptions containing less than 
all of the evidence. State ex rel. Weasmer v. Man- 
power Of Omaha, Tne. -........2e.ceececceescececeeeeeeesenceenseseeeeees 
Statute providing for bill of exceptions containing 
less than all of the evidence grants to the opposing 
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party the right within 7 days thereafter to request 
additions and to have such requested additions made 
a part of the bill of exceptions. State ex rel. Weas- 
mer v. Manpower of Omaha, Ine, ..0.......c...c.cceceeeeeeren- 
Alternative bill of exceptions statute provides for 
service of the notice within 8 days after notice of 
appeal upon the adverse party or his attorney of 
record but does not prescribe any method of service. 
State ex rel. Weasmer v. Manpower of Omaha, Inc. 
The filing of a motion to quash a bill of exceptions 
in the Supreme Court is proper procedure whereby 
to present the question of whether or not there has 
been compliance with the requirements necessary 
to obtain and settle a bill of exceptions. State ex 
rel. Weasmer v. Manpower of Omaha, Ine. ...........2.-+ 
Where a party at the earliest opportunity objects 
to the propriety of a bill of exceptions as to a mat- 
ter involving the deprivation of a substantial right 
and he continues at all times to urge his objection, 
he may not ordinarily be said to have waived it. 
State ex rel. Weasmer v. Manpower of Omaha, Inc. 


On appeal, an assertion by appellant that the evi- 
dence sustains an assignment of error may be dis- 
regarded, where no reference is made in his brief to 
the pages or to the places in the record where such 
evidence may be found. Johnson v. Nathan ............ 


Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer re- 
quests for instructions that will supply the omission, 
and, unless this is done, the judgment will not ordi- 
narily be reversed for such defects. Johnson v. Na- 
than 


A party may not complain of misconduct of counsel 
if, with knowledge of such misconduct, he does not 
ask for a mistrial, but consents to take the chance 
of a favorable verdict. Johnson v. Nathan ............ 


An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. Jones v. Yankee Hill Brick 
Mamufi, Coe. siXcscabesrdetecistes eee pactcndecusat tea 2cuathaxessedieace 


The Supreme Court has the inherent power in the 
exercise of its appellate jurisdiction to award a 
temporary restraining order, to impound the subject 
of the litigation, and to appoint an interim receiver. 
State ex rel. Beck v. Associates Discount Corp. 
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The inherent powers of the Supreme Court to grant 
a temporary restraining order will not be exercised 
unless it is indispensable to the protection of the 
rights of the party asking it and the means are at 
hand to fully protect the rights of adverse parties. 
State ex rel. Beck v. Associates Discount Corp. ........ 
Where it appears necessary, in the interests of jus- 
tice, the Supreme Court may, upon a proper show- 
ing, exercise its inherent powers ex parte or upon 
its own motion, to prevent irreparable damage to the 
litigants or the public. State ex rel. Beck v. Asso- 
Ciates Discount Corp, ..........cccecceeccceesenersceceetesscecenstoneeesce 
In criminal prosecutions it is not the province of 
the Supreme Court to resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, deter- 
mine the plausibility of explanations, or weigh the 
evidence, all of which are matters for the jury. 
Grandsinger V. State .........1sscccesccereceneeeeescesscessseseesseeesesenee 
In a criminal case the Supreme Court will not in- 
terfere with a verdict of guilty based upon the evi- 
dence unless it is so lacking in probative force 
that the court can say, as a matter of law, that it is 
insufficient to support a finding of guilt beyond a 
reasonable doubt. Grandsinger v. State .........:ccc0 
Birdsley V. StQte eeeececcessescscsecscesnececcescnensecsereecteensnenease 
As a general rule, an actual offer of evidence upon 
an issue is not necessary in order to preserve the 
question for review if the trial court has thereto- 
fore ruled that no proof upon that issue will be re- 
ceived. Dison Vv. Coffey  -.......--ccceeccececececeeceeeccecceesceeeees 
When the amount of damages allowed by the jury 
is clearly inadequate under the evidence, it is error 
for the trial court to refuse to set aside such ver- 
dict. However, where the recovery awarded is suf- 
ficient to probably do justice to the injured party, 
an appellate court should not interfere. Dizon v. 
COP CYS |. cecsskecetel daeesceccendeccu cascades ieleecivssvitseceesdseutsteeesisentead 
In an equity suit it is the duty of the Supreme Court 
to try the issues de novo and to reach an independ- 
ent conclusion without reference to the findings of 
the district court. Uptegrove v. Elsasser ................ 
Rule for trial de novo of equity action is stated. 
Unptegrove v. Esa ser ou... .ecccccccccccccscesecsessseseescescecasccencs 
An appeal to the district court from action of the 
county board of equalization is heard as in equity, 
and upon appeal therefrom to the Supreme Court, 
it is tried de novo. LeDioyt v. County of Keith .... 
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Upon appeal to the district court, all original ob- 
jections made to the classification and assessment 
of benefits of a drainage district are heard and de- 
termined in a summary manner as in equity. Upon 
appeal therefrom to the Supreme Court, the cause is 
tried de novo. Petersen v. Thurston ......2...:ccceccceeeeee 
Upon an appeal to the district court, the drainage 
district has the burden of proving the validity of the 
classification and the amount of the benefits by a 
preponderance of the evidence. Petersen v. Thurston 
Where instructions, considered as a whole, state the 
law fully and correctly, error will not be predicated 
therein merely because a separate instruction, con- 
sidered by itself, might be subject to criticism. 
Dwoskin Vv. State  ..cccecceccccecceccceccseeseceseccescceceeesecscssneeeeeee 


Artisan’s Lien. 
Generally, the lien of an artisan making repairs to a 


chattel at the instance of a conditional vendee in 
possession is subordinate to the rights of a condi- 
tional vendor under a contract of which the artisan 
has constructive or actual notice. Allied Inv. Co. v. 
SRN CYS CLE: oo oak. ceacdsececazestzatadcaecanausdssbscssctissciacieys catteeteoasetee 


Attorney and Client. 


1. 


A lawyer is admitted to practice with the under- 
standing that he will faithfully discharge his duties, 
uphold and obey the Constitution and laws of the 
state, observe established standards and codes of 
professional] ethics, maintain the respect due to 
courts of justice, and abstain from all offensive prac- 
tices which cast reproach on courts and the profes- 
sion of law. State ex rel. Nebraska State Bar Assn. 
DW. TEC CROM: co cascrs eack ote sedoiseeh dhaetedenceeastiSsnasuceueuttitoeseceesvesdcesees 
A restitution of funds wrongfully converted by a 
lawyer, after he is faced with legal accountability, 
is not an exoneration of his professional misconduct. 
State ex rel. Nebraska State Bar Assn. v. Feehan .... 
A duty rests on the courts to maintain the integrity 
of the legal profession by disbarring attorneys who 
indulge in practices designed to bring the courts or 
the profession into disrepute, to perpetrate a fraud 
on the courts, or to corrupt and defeat the admin- 
istration of justice. State ex rel. Nebraska State 
Bar Assn. V. FCQRG 22.n..ecccceccceccceececncsessesesscsscenesecesececene 
Where adultery of a wife is established, she is not 
entitled to an award of alimony or attorney’s fees. 
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The costs of the action in such a case are taxable to 
the wife. Yost v. Yost 2....ccccccccsseccenscceescenscescesseceseeesseee 
A reasonable attorney’s fee in an action for divorce 
is to be determined by the nature of the case, the 
amount involved in the controversy, the results ob- 
tained, and the services actually performed therein, 
including the length of time necessarily spent in 
the case, the care and diligence exhibited, and the 
character and standing of the attorneys. Hardy 
Di TLORDY: ais cae Soest cakes eesti eect ioteeaees 
The recovery of attorney’s fees and expenses are 
allowed only in such cases as are provided for by 
statute, or where the uniform course of procedure 
has been to allow such recovery. Abramson v. 
ADLOIMNBON 0...2eccsnneeccnscenceesnenneessaceescceesnnessceeesned Se cogasteueeeeded 


Automobiles. 


1. 


The existence or presence of smoke, snow, fog, mist, 
blinding headlights, or other similar elements which 
materially impair or wholly destroy visibility are not 
to be deemed intervening causes but rather as con- 
ditions which impose upon the drivers of automobiles 
the duty to assure the safety of the public by the 
exercise of a degree of care commensurate with such 
surrounding circumstances. Shields v. County of 
Buff lo w.ecesecssesseseceeeeseeceoes 

Guerin v. Forburger 
The question of the admissibility of evidence as to 
the speed of a vehicle shortly prior to the time of 
an accident rests largely in the discretion of the 
court, Shields v. County of Buffalo .0.......eecceecseeeeeeee 
Various factors, such as skid marks, distance traveled 
after impact, and force of impact, constitute pertin- 
ent evidence in arriving at an estimate of the rate of 
speed of an automobile, either by those involved in 
an accident or those in authority investigating the 
accident immediately thereafter. Shields v. County 
Of BUG. GUO? set coos. SecdusateticeciuteaiseleWiooscs Bbateeberascadaadesuccnsesesteens 
In an action by a guest against the driver of the 
motor vehicle in which he was riding and also 
against the driver of a truck with which the motor 
vehicle collided, the reversal of a judgment against 
one driver does not require reversal of judgment in 
favor of the other driver in the absence of special 
circumstances. Fick v. Herman .00002.....c-cccsecsccsecceneeceee 
One is required only to have his automobile under 
reasonable control. Complete control is not required. 
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10. 


11. 


12. 


13. 


14. 


Greyhound Corp. v. Lyman-Richey Sand & Gravel 


COPD Ba kectiedetaceccsei ied iehegeedl ceay cesiee ae SS eee athe feck cet 
Reasonable control by drivers of motor vehicles is 


such as will enable them to avoid collision with other 


‘vehicles operated without negligence, and with pedes- 


trians in the exercise of due care. Greyhound Corp. 


v. Lyman-Richey Sand & Gravel Corp. .....-..----2.-2200- 


As a general rule it is negligence as a matter of law 
for a motorist to drive an automobile on a highway 
in such a manner that he cannot stop in time to 
avoid a collision with an object within the range of 
his vision. Greyhound Corp. v. Lyman-Richey Sand 
& Gravel Corp. .....--.--- e 

Fridley v. Brush ..... 3 
Guerin Vi FOrbur ger .o...cceccecceececcscececcececsessescenecesesteeceese 
Duty of driver of an automobile entering an inter- 
section of two streets or highways stated. Griess 
Ve BOTCRETE. sosccscissoied ic cosas cgatencoeedhnst Boi ceapvcednetee dace ees 
PATSONS VY. COOMETMAN oo. cececceceeceeenenenerececeeccncervecsaneceees 
Right-of-way rule governing situation where two 
motorists approach an intersection at or about the 
same time stated. Griess v. Borchers .................0000 
A vehicle which has entered an intersection and is 
passing through it at a lawful speed has the right- 
of-way over a vehicle approaching the intersection 
from a different direction into its path. Griess v. 
Borchers: 2526 ute ee he en an he cd 
One having the right-of-way may not on that ac- 
count proceed with disregard of the surrounding 
circumstances, nor is he thereby relieved from the 
duty of exercising ordinary care to avoid accidents. 
Griess V. Borchers ..ceseccsecceesencseccceneecceeccesececscrssneecnenencanse 
The lawfulness of the speed of a motor vehicle with- 
in the prima facie limits fixed by statute is deter- 
mined by the further test of whether the speed is 
greater than was reasonable and prudent under the 
conditions then existing. Griess v. Borchers ........... 
In those cases where reasonable minds may differ 
on the question of whether or not the operator of an 
automobile exercised the ordinary care required of 
him under the circumstances of the particular situ- 
ation, the issue of negligence on the part of the 
operator is one of fact to be determined by a jury. 
Parsons v. Cooper Man 0........c2cscseccseccecececenseeseeeesecesseeesace 
A motorist entering an intersection from the right 
is in a favored position and has the right-of-way, 
other things being equal, but such fact does not do 
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away with the duty of the driver of the favored car 
to exercise ordinary care to avoid an accident. Par- 
BONE V. COOPETMAN .........ccccccencccceccsccenencceeneseesccerssseeeeennceess 
A driver of an automobile is legally obligated to 
keep such a lookout that he can see what is plainly 
visible before him and he cannot relieve himself of 
that duty. He must so drive his automobile that 
when he sees the object he can stop his automobile 
in time to avoid it. Fridley v. Brush. ...........:cccesc0 
Guerin V. FOr burger .......cccccceccceeceeeccecsecessscecsneessnsecerceceee 
Even though driver of automobile has the right-of- 
way, he must keep a lookout ahead and is bound to 
take notice of the road, to observe conditions along 
the way, and to know what is in front of him for a 
reasonable distance. Fridley v. Brush ........ccccccsececoee 
Purpose and effect of the Motor Vehicle Safety Re- 
sponsibility Act stated. Montgomery v. Blazek ........ 
A license to operate an automobile upon the high- 
ways of the state is a privilege and not a property 
right. The power given to the Department of Roads 
and Irrigation to suspend such operating privileges 
is an administrative and not a judicial function. 
Montgomery Vv. Blazeke ...ccccccccsesssesneccssnsesescneenseessensnees 
Any person aggrieved by an order suspending 
driver’s license to operate a motor vehicle may, with- 
in 10 days after notice thereof, file a petition in the 
district court of the county where the aggrieved 
party resides for review of the proceedings had be- 
fore the department. Montgomery v. Blazek ......... 
If the operator of a motor vehicle is familiar with a 
railroad crossing and the surrounding conditions, it 
is his duty in approaching it to look and listen at a 
time and place where looking and listening will be 
effective even though vision of the railroad track is 
restricted. Milk House Cheese Corp. v. Chicago, B. 
EQ PRE RCO vcs cients etd ces boicave Biavevccideseicsddte ce htsioaviecssediver’ 
It is the duty of the driver of a motor vehicle ap- 
proaching a railroad crossing to have it under such 
control that when he arrives at a place where it is 
possible to see and hear an approaching train he can 
stop and avoid a collision with it. Milk House Cheese 
Corp. v. Chicago, B. & Q. Re Rye C0. ooccccccceccsccescscseeeceee 
Generally, a person who drives a motor vehicle on a 
railroad track at a highway crossing in front of 
an approaching train, which he could have seen, had 
he looked, or could have heard, had he listened, is 
in law guilty of contributory negligence, and cannot 
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23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


recover damages from the railroad company. Milk 
House Cheese Corp. v. Chicago, B. & Q. R. R. Co. .... 
The violation of statutes regulating the use and 
operation of motor vehicles upon the highways is not 
negligence per se, but evidence of negligence. Bailey 
Ws: “Spindler sensed 08 se catin Bair tisteaeas ta cade Rata ecetee de aS 
Guerin Vv. FOrdur ger ......0ccccccccc-eccccceesnecceceeereeesseeceeneeneeeee 
Every pedestrian crossing a highway within a busi- 
ness or residence district at any point other than a 
pedestrian crossing, crosswalk, or intersection is re- 
quired by statute to yield the right-of-way to vehicles 
upon the highway. Carman v. Hartnett ..... evdccersactese 
One who crosses a street at any point other than a 
pedestrian crossing, crosswalk, or intersection is re- 
quired to keep a constant lookout for his own safety 
in all directions of anticipated danger. Carman v. 
Fo 131 (1-2 | aa RPE TOI NaS ee en ESR rv eee oP 
Where a person crossing a street at a point other 
than a pedestrian crossing, crosswalk, or intersection 
fails to look to his right for approaching traffic and 
is struck by an automobile coming from that direc- 
tion, he is guilty of negligence sufficient to bar a re- 
covery of damages as a matter of law. Carman v. 
FLOP ENCE. cose 9 esac ceasnin ta eevee ents etic Syste eten eh tae eeuas 
There is nothing that will excuse the failure of a 
motorist to see what was plainly in sight if he had 
maintained a proper lookout. Guerin v. Forburger 
Exceptions have been recognized to the general rule 
requiring a motorist to stop within the range of his 
vision where the object or obstruction or depression 
is the same color as the roadway and for that reason, 
or for other sufficient reasons, cannot be observed 
by the exercise of ordinary care in time to avoid a 
collision. Guerin v. Forbur ger .0...1....:cccsccecccccceeseeeeees 
The statute giving a possessory lien for repairs on 
an automobile does not warrant a presumption that 
a conditional vendee has authority to encumber the 
automobile for repairs thereon without consent of the 
conditional vendor. Allied Inv. Co. v. Shaneyfelt .... 
The repairer of an automobile sold under a condi- 
tional sales contract has no possessory lien as 
against an unpaid conditional vendor in the absence 
of a showing that the repairs were made at the re- 
quest of or with the consent of the conditional vendor 
or his assignee. Allied Inv. Co. v. Shaneyfelt ............ 
The Certificate of Title Act was enacted for the 
protection of owners of motor vehicles, those holding 
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liens thereon, and the public. Allied Inv. Co. v. 
Shaney felt) — <.2::.220cc selects Boca the cacdeciandadeccnetoaneeed 
A replacement motor installed in a described auto- 
mobile cannot be identified and severed therefrom 
without material injury to the automobile, and such 
a motor generally merges in and becomes a part of 
the automobile by accession. Allied Inv. Co. v. 
Same ay felt: ccccsisce occheloces sed Sah cdciechniacaepankaovnbantdvactcesteeesstes 


Banks and Banking. 


1. 


A deposit in a bank of this state made in the name 
of two or more persons and deliverable or payable 
to either or the survivor is a joint account of the 
payees with right of survivorship and the funds rep- 
resented thereby may be withdrawn in whole or in 
part by either of the payees or the survivor of them. 
Minahan v. Waldo o0.........1ccccccceeceeeccecceeeeceeeceseseeseeeneneneecen 
The property right of the payees named in a joint 
deposit is fixed by statute, unless a contrary inten- 
tion affirmatively appears from the terms of the de- 
posit. Minahan v. Waldo ...0........1c-cceccesesseceeneeteceeeeeeees 
If a payee of a joint deposit is given and has a pres- 
ent interest in it, his status in reference to it is not 
changed by the fact that he does not use any part of 
the deposit during the life of the other payee. Min- 
CRON: Ve WANA siciscicnchcsncanesbisccrst sbeccualensdbcnccheelvadvacnccecetecte Gest 


Bills and Notes. 


1. 


Burglary. 
1. 


In a contest between the parties to a promissory 
note, a partial failure of consideration may cause 
a pro tanto avoidance or discharge of an undertaking 
on the note. Norton V. Dosek .........::..:.cccccscsesseseeseseeeenee 
A promissory note may be supported by valuable 
consideration and to that extent be valid, but void 
as to any excessive amount for which it was drawn. 
NOrtO%. Ve DOBCK vasccscecceni-ssewassccarcocvisnccnenveccssovesisvcesseesescess 


If an information for burglary sufficiently identifies 
the building allegedly entered, an allegation of own- 
ership is not necessary in order that an offense be 
stated. Liakas v. State .02....e..ccccccencceeccceeeneeeceeceeeeees 
The gist of the crime of burglary is the breaking 
and entering into any building described in the stat- 
ute defining the offense with intent to steal property 
of any value. It is not necessary to allege in charg- 
ing the commission of the crime that there was prop- 
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erty in the building at the time of the breaking and . 


entry which could have been stolen by the accused. 
Larson v. State ......-...--------- occa Sie encnsaeen psd liseas cs leasucneeet on 


Children Born Out of Wedlock. 


1. 


6. 


The uncorroborated testimony of the mother of a 
child born out of wedlock is not sufficient to support 
a verdict or finding that the alleged father is the 
actual father. State ex rel. Klostermeier v. Kloster- 
WN OLOF Salacccntaccetitectadice tctattalates Sonesta eta et tes 
Rule for determination of sufficiency of corrobora- 
tion of testimony of mother in paternity case stated. 
State ex rel. Klostermeier v. Klostermeier ...............- 
In an action to establish the paternity of a child 
born out of wedlock, the defense of sterility is one 
of fact for a jury. State ex rel. Klostermeier v. 
Kloster meter ...........eccsnsecccoseesersrscenseresereresoseesscerencteneresensonee 
In an action to establish the paternity of a child born 
out of wedlock, only a preponderance of the evidence 
is necessary to sustain a conviction. State ex rel. 
Klostermeier v. Klostermeter ..........csccsccccscecssseceseseseeee 


In an action to establish the paternity of a child born 
out of wedlock, a verdict rendered on conflicting evi- 
dence will be sustained unless it is clearly wrong. 
State ex rel. Klostermeier v. Klostermeier 0.0.0.2... 
A child born out of wedlock is considered as an heir 
of the person who shall, in writing, signed in the 
presence of a competent witness, have acknowledged 
himself to be the father of such child. Peetz v. 
Masek Auto Supply Co. wu.e.ecccccecccccecceccecececcecensecssnsceseeceee 


In order to establish a child born out of wedlock as 
an heir it is necessary to establish (1) that such 
child was born out of wedlock, (2) that a particular 
person was the father, and (8) that the father rec- 
ognized the child agreeable to the requirements of 
statute. Peetz v. Masek Auto Supply Co. ...-...ceccecce-- 
A writing sufficient as an acknowledgment to estab- 
lish heirship of a child born out of wedlock must be 
one in which the paternity is directly, unequivocally, 
and unquestionably acknowledged. Peetz v. Masek 
Arto Supply Co. o.eecccccecccecccsessecesececssesescesecseseseseccensesenesece 


The statement in former opinions of this court that 
“the writing must be in and of itself sufficient, un- 
aided by extrinsic evidence, to establish the pater- 
nity,” is overruled. Peetz v. Masek Auto Supply Co. 
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Common Law. 
The common law of England has been adopted in this 


state where it is not inconsistent with the Constitu- 
tion or statute. Brunson v. Ranks Army Store ........ 


Compromise and Settlement. 


1. 


Where one party agrees to pay and the other to ac- 
cept a certain sum in full satisfaction and discharge 
of a disputed claim, such agreement constitutes a 
valid contract between the parties. Schroeder v. Ely 
In the absence of fraud, mistake, or duress, a com- 
promise settlement is binding on the parties. In 
order to avoid the effect of such a compromise settle- 
ment it is necessary to plead and prove fraud, mis- 
take, or duress which resulted in an unconscionable 
settlement. Schroeder v. Bly .u......cccseceeceececeeceeeseeeseeeee 


Constitutional Law. 


1. 


The rights guaranteed to an accused in a criminal 
prosecution by Article I, section 11, of the Constitu- 
tion of Nebraska, are all personal privileges and not 
having been conferred from any consideration of 
public policy are not inalienable but may be insisted 
upon or abandoned at pleasure. Lingo v. Hann ........ 
Due process of law requires only that the accused 
is given sufficient notice of the nature of the charge 
against him in order that he may prepare a defense 
and plead the judgment as a bar to any subsequent 
prosecution for the same offense. Lingo v. Hann .... 
Requirements stated for consideration of full faith 
and credit to be given to divorce decree granted in a 
sister state. Yost v. Yost ... e 
Zenker Vs ZeOnseer oii. i sccacsssaakaccsusccsnt denactesleaasshinesessteadsinecvee 
The full faith and credit clause of the federal Con- 
stitution does not operate to make a judgment of a 
sister state a judgment in this state except where it 
can be shown that the court purporting to render the 
original judgment had the necessary jurisdiction to 
decide it on the merits. The presumption is that the 
foreign decree is valid. Yost v. Yost .........-.:cssscecece-s 
Zenker Ais: LOMO a... aoecesbsccd es ncbtercce tte aetaestestlsecdeasede 
The final determination of the question as to wheth- 
er or not a foreign judgment must be given full faith 
and credit under the federal Constitution rests with 
the Supreme Court of the United States. Zenker v. 
Zenker ou... Beane tec esedsa seu nisah GO ben celal ci Nl cea aha 
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6. 


7. 


10. 


11. 


12. 


Purpose and effect of the Motor Vehicle Safety Re- 
sponsibility Act stated. Montgomery v. Blazek ........ 
A license to operate an automobile upon the high- 
ways of the state is a privilege and not a property 
right. The power given to the Department of Roads 
and Irrigation to suspend such operating privileges 
is an administrative and not a judicial function. 
Montgomery Vv. Blazeke o.......cccscccecceencecenseececsetenseeseneceneecee 
A municipality which invades the right conferred 
upon a property owner by the Constitution which 
assures him that his property will not be taken for a 
public purpose without compensation is liable for 
any damages caused thereby. Gruntorad v. Hughes 
BHrO8. 5 TNO ins casaaiss cock wichedsod eek os loadsa eats ies ae eed tee eee saesatenss 
Negligence or a wrongful act is immaterial to a 
cause of action based on the constitutional provision 
to the effect that the property of no person shall be 
taken or damaged for public use without just com- 
pensation therefor. Gruntorad v. Hughes Bros., Inc. 
The action of the Legislature in confirming or re- 
jecting a nomination or appointment by the Governor 
is an executive rather than a legislative act. State 
ex rel. Johnson Vv. Hagemeister .......000ccccccccceeseseeseeeene 
Under the Constitution, the Legislature is empow- 
ered to determine the rules of its procedure. This 
authority extends to the determination of the pro- 
priety and effect of any action it may take. State ex 
rel. Johnson v. Hage meister .......ccccccccssscsecenssessesecccssssesee 
When the Legislature finally confirms an appoint- 
ment made by the Governor it is without power 
thereafter to revoke the confirmation. However, the 
Legislature, under its rules, may reconsider con- 
firmation of an appointment so made. State ex rel. 
Johnson v. Hagemetster _0.........cccccccseeeessecsesescececeeeesceees 


Continuances. 
Amendments of pleadings should be allowed whenever 


Contracts. 
1. 


such amendments appear to be in furtherance of 
justice. When such amendments make a continuance 
necessary or otherwise increase the costs, such terms 
should be imposed as are just under the circum- 
stances. Diwon Vv. Coffey .....ececcecccscscsecccsseescscsesesesssenseces 


It is the duty of persons holding confidential rela- 
tions with others to put themselves on terms of per- 
fect equality by furnishing full, exact, and truth- 
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ful information of all matters which enter into a 
negotiation between them. Schroeder v. Ely ............ 
When a contract is of such a nature as to justify 
the conclusion that a party has been imposed upon 
by cunning, artifice, or undue influence, a court of 
equity will not hesitate to set the contract aside. 
Schroeder v. Ely ....ccccscssccssscccesssscseceteccceesnessecceecsseeccseennscee 
The law presumes that a person who makes a con- 
tract understands its meaning and effect and that 
he has the intention which its terms manifest. 
Frentzel vu. Stebrandt oo... ceecceccececececsecseeeccescsseseseeenceesens 
A written contract expressed by clear and unambigu- 
ous language is not subject to interpretation or con- 
struction. Frentzel v. Siebrandt .0.......0..ccccccccscecececeeeees 
The intention of the parties to a written contract 
expressed by clear and unambiguous language must 
be determined from its contents. Frentzel v. Sie- 
OPO! case tei Foie Seioak thst chcenPesceteeseictst Madness 
Mental anguish is not considered as an element of 
recovery in an action on an ordinary contract. 
Brunson v. Ranks Army Store ...cccccccccseccssscescsseececeseense 
Damages for mental anguish for breach of contract 
are not generally recoverable for the reason that 
they are too remote and could not have been within 
the contemplation of the parties when the contract 
was made. Brunson v. Ranks Army Store ............0-. 
A court of equity leaves the parties to an illegal 
and void contract just where they placed themselves 
and as the court found them. Abramson v. Abram- 
BOM vice tie cecyaeSste Sibes Seatuadecd ccttasodeavessse Séacen<secesencitenivestandlebeats 


Corporations. 


1. 


A tax on the shares is not a tax on the capital of 
the corporation. Peter Kiewit Sons’ Co. v. County 
Of DOU GUS. ceca seceacidcstaccecetis costubslueisdalGesostisssdiesse Wdabeaiehes 
Domestic corporations are the agents of their stock- 
holders for the purpose of assessing their stock in 
such corporation for taxation and paying the tax 
assessed thereon. Peter Kiewit Sons’ Co. v. County 
Of. DOU QOS ese Tees ce cdc sha 8 ol hahaa ce Goze ele cteceaads 
Shares of stock and capital stock represent differ- 
ent property rights and may be separately assessed. 
Peter Kiewit Sons’ Co. v. County of Douglas ............ 
A state may impose a tax upon the stockholders’ in- 
terests in a corporation, measured by the value of its 
corporate assets, without making any deduction on 
account of United States securities held by the cor- 
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Costs. 


poration. Peter Kiewit Sons’ Co. v. County of Doug- 
COS. Sich uivel eactantcsdneetdveeasieccesbssacka ae cies tea ante 
Policy of state to avoid double taxation is recog- 
nized in statute providing for taxation of shares of 
stock of domestic corporations. Peter Kiewit Sons’ 
Co. v. County of Douglas ..........2.--.1-2sceseeeeeeeseeeeees 
The method authorized by statute for valuing shares 
of stock of domestic corporations results in discrim- 
ination against United States obligations. Peter 
Kiewit Sons’ Co. v. County of Douglas ............--..---- 
Principles announced in companion case were con- 
trolling and disposed of issues. Missouri Valley 
Constr. Co. v. County of Dortglas -..........cccccccsccceeeeeenee 


If the representative of an estate makes reasonable ex- 


Counties. 
1. 


penditures for costs or the services of counsel in the 
prosecution of a claim of the estate, he is entitled to 
be reimbursed therefor even though his efforts are 
partly or wholly unsuccessful. Minahan v. Waldo .... 


A county is not obligated to erect and maintain 
safety warning signs along its highways apprising 
the public of conditions that may be hazardous, un- 
less the duty to exercise reasonable and ordinary 
care would require it to do so at a particular loca- 
tion. Shields v. County of Buffalo 
Clouse v. County of Dawson ...........cccccccsccceceeeseseecesseeseeee 
At common law there was no right of action against 
a county for damages resulting from a defective or 
insufficient highway or bridge. Any liability for 
such in this state is statutory. Shields v. County 
Of BUG QUO oot lactase cite oneal ai elec neheen eecese 
Clouse v. County of Dawson 2o.....c.ecccecccceccescescsseeceeseee 
Duty of county in the construction, maintenance, 
and repair of its highways and bridges stated. 
Shields v. County of Buffalo ooo... .ccecccccccceseccececeecncene 
Clouse v. County of Dawson 2o...eecccccccccceccccescecececceceeee 
In an action to recover damages from a county by 
virtue of the statute the burden is on the plaintiff 
to establish negligence of the county and that the 
negligence was the proximate cause of the injury or 
that it was a cause that proximately contributed to 
it. Shields v. County of Buffalo ooo. cccccccsccccccce 
A county is not an insurer of the safety of a user 
of its roads and bridges or of the safety of the roads 
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and bridges maintained by it for the use of the pub- 
lic. Clouse v. County of Dawson .001...2....-0cc-ccceeeeeees 
The duty of a county in reference to marginal and 
external hazards does not extend beyond the require- 
ment that the highway shall be kept in a reasonably 
safe condition as against such incidents as are likely 
to and actually do occur in the use of the highway 
for purposes of travel by persons using it while 
in the exercise of reasonable care. Clouse v. County 
Of DDO WEON 222k ke. ie OP IP od et, ey Ae ane 
The duty of a county to warn against hazards be- 
yond the limits of the highway exists only where 
such hazards are adjacent to the highway, or in such 
close proximity thereto as to be in themselves 
dangerous, under ordinary circumstances, to travel- 
ers thereon who are using reasonable care. Clouse 
vy. County Of Dawson oui.esisescceececcceneecceersenneeecneceeseneeees 
It is the duty of the county to keep a highway safe 
for such use as should reasonably be anticipated. 
There is no duty to warn of dangers that cannot 
reasonably be foreseen. Clouse v. County of Daw- 
BON «5 ccecrss Bose sadalosanhcscuiteenttesaue Blodeckesei tensa Sect Se stoner tele 


All presumptions are in favor of the regularity of 
proceedings had in a court of general jurisdiction. 
If a judgment rendered by such a court recites find- 
ings of fact material to the issue heard and deter- 
mined it will be presumed that they were justified 
by evidence submitted to the court. Minahan v. 
Waldo: cece cgi tcccccesleteetiec ose ene dee ieee 


The Supreme Court, in a proper case, is empowered 
to make any order that the district court is author- 
ized to make. Fick v. Herman .......222-:2:0cec:cceeceeeeee 
Consent of the parties does not confer jurisdiction 
of the subject matter upon a court which it other- 
wise does not have. Zenker v. Zenker ....0......cccecc-ee 
The district courts of this state, being courts of gen- 
eral equity jurisdiction, are not limited in the exer- 
cise of such jurisdiction by statute. Schroeder v. 
Day ales festa eeeaza ecco aatase seca cass iateetet Ae hatin haat ease elles 
The Supreme Court has the inherent power in the 
exercise of its appellate jurisdiction to award a tem- 
porary restraining order, to impound the subject of 
the litigation, and to appoint an interim receiver. 
State ex rel. Beck v. Associates Discount Corp. ........ 
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The inherent powers of the Supreme Court to grant 
a temporary restraining order will not be exercised 
unless it is indispensable to the protection of the 
rights of the party asking it and the means are at 
hand to fully protect the rights of adverse parties. 
State ex rel. Beck v. Associates Discount Corp. ........ 
Where it appears necessary, in the interests of jus- 
tice, the Supreme Court may, upon a proper show- 
ing, exercise its inherent powers ex parte or upon 
its own motion, to prevent irreparable damage to the 
litigants or the public. State ex rel. Beck v. Asso- 
Ciates Discount COrpy ......----ccecccceccsecccerseccesseeseesneceecssenseeces 
In construing a writing it is the duty of the court 
to give to words used their ordinary and popularly 
accepted meaning in the absence of explanation or 
qualification. Peetz v. Masek Auto Supply Co. .... 
Courts should not usurp the functions of tribunals 
created by law for ascertaining the actual value 
of property for tax purposes or constitute themselves 
a taxing board or board of equalization. LeDioyt v. 
County of Keith euscntnecocsnenstasoneetsenetsnasacenentencenesnsataannsnesnsnes 


Property owners in a restricted subdivision are not 
estopped from preventing a flagrant violation of re- 
strictive covenants on account of their previous fail- 
ure to stop a slight deviation from the strict letter 
of such restrictions. Hogue v. Dreeszen .........-.00 
The change in the character of certain sections of 
property bordering on a street does not affect a 
large neighborhood bordering on that street, where 
the Iot owners in such neighborhood have strictly 
adhered to the restrictive covenants in their deeds. 
Hogue V. Dreeszen o.....secccccencencececceserevseeccesecsecescsevsseeseaceees 
Where the owners of a tract of land have platted 
the same into lots and formed and carried out a plan 
to sell the lots subject to covenants restricting them 
to the construction of homes of a certain character, 
equity will protect the rights of other grantees who 
have accepted deeds in the same locality with similar 
restrictions. Hogue v. Dreeszen ooo... ccccccecccceseescceceenenne 
A restrictive covenant is to be construed in connec- 
tion with the surrounding circumstances which the 
parties are supposed to have had in mind at the time 
they made it. If there was a general building 
scheme the purpose of which was to restrict a dis- 
trict to single residences, so far as the purpose is 
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definitely stated in the covenant, that purpose should 
control. Hogue v. Dreeszen ou... .escccccecessesseseessssesessesssesnee 
Restrictions as to the erection or use of buildings or 
other structures and improvements will be so con- 
strued as, if possible, to effectuate the intention of 
the parties. Hogwe v. Dreeszen .......sccscecseeserssneneeeeee 
A covenant restricting the erection of any building, 
except for dwelling house purposes, applies to the 
use as well as to the character of the building. 
Hogue V. Drees zen 0... seecseceesensevsesssenesnetenssnnssensensensenenene 
A mandatory injunction may be issued directing the 
removal or alteration of a building or structure 
erected in violation of a restrictive covenant. Hogue 
Vs DV COSZON: roccsticicaciasicvsciabtacssesateaseete2-U éiadsdeluoidascacthesevtsixed 


Criminal Law. 


1. 


The county attorney is not limited by the Juvenile 
Court Act in any way in his duty to file proper com- 
plaints against wrongdoers and prosecute the same. 
Lingo UV. HOM ...sssnvccscsornessesssansscarcsscrsssssserssnsscsssessecscenensas 
A preliminary hearing before a magistrate is not a 
criminal prosecution or trial within the meaning of 
Article I, section 11, of the Constitution of Nebras- 
ka. Lingo vi. Hann one eeeceseceeccececceeeeesensncesesneseseasesseasene 
Statutory provision that a witness may be interro- 
gated as to his previous conviction for a felony 
does not limit the inquiry to a single conviction or 
prevent a proper inquiry as to the number of his 
convictions. Liakas v. State oo... ceeeccsccssesesssssececseaceene 
If a person accused of crime testifies in his own be- 
half, he is to be treated as any other witness. Liakas 
We SS EMLG = asd szeassded sat isusdscnceh ceastastswes tends «lsuagdescekessacs icheeditpaastiate 
In a criminal case, the credibility of witnesses and 
the weight of their testimony are for the jury to de- 
termine, and the conclusion of the jury will not be 
disturbed unless it is clearly wrong. Liakas v. State 
LOPBON- Vi: SEQ): icceccccescesssesacsicaeciasdeadssi2G Accvsssaesscseadeviaidese 
Birdsley Vv. State .ecceccecnccscescseeseeeeesceeeessesncseececsseseceneeese 
Where the accused is identified as having been at or 
near the scene of a crime about the time of its com- 
mission, evidence showing that he owned, possessed, 
or had access to any tools with which the crime was 
or might have been committed is admissible. It is 
a circumstance which the jury may consider. Liakas 
WS SEQUEL. sess scvesseieds cave sade dascediesdscscbecsuecassseatcvenasteae tuseccbeseeOoceenas 
In determining the sufficiency of circumstantial evi- 
dence to support a conviction, each case must be 
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16. 


determined on its own peculiar circumstances. Lar- 
Son ws State: s2t. hoe eh eee eee 
To justify a conviction on circumstantial evidence, 
the facts and circumstances essential to the conclu- 
sion must be of such character as to be consistent 
with each other and with the hypothesis sought to 
be established thereby and inconsistent with any rea- 
sonable hypothesis of innocence. Larson v. State .... 
The prosecution of an aider, abettor, or procurer 
is governed by the same rule as is applicable to a 
principal. Larson v. State ...2.-...-.---c-ececeseeesecceeeeeeeeeeenee 
In criminal cases, it is not the province of the court 
to resolve conflicts in the evidence, pass on the credi- 
bility of witnesses, determine the plausibility of ex- 
planations, or weigh the evidence. Those matters 
are for the jury. Grandsinger v. State ............:.:c000 
Birdsléy: V3 S€0be xccccse.-scssssccdscedansnasdesnasanevdsd-cdbctdesvasdenstvesess 
In a criminal case the Supreme Court will not inter- 
fere with a verdict of guilty based upon the evidence 
unless it is so lacking in probative force that the 
court can say, as a matter of law, that it is insuf- 
ficient to support a finding of guilt beyond a rea- 
sonable doubt. Grandsinger v. State .00........1:cccccceeceeees 
Birdsley Vv. State 02. .ecsecccceccecececceecetsnsnesnnsnceeceescceneeeseceseee 
As a general rule, evidence of other crimes than 
that with which the accused is charged is not ad- 
missible in a criminal prosecution. Grandsinger v. 
SLE seine ie BRS eh ee eee 
There are exceptions to the rule with respect to evi- 
dence of other crimes where a defendant is charged 
with a crime involving the essential elements of mo- 
tive, intent, or guilty knowledge. Such evidence is 
admissible if it falls within one or more of such 
recognized exceptions. Grandsinger v. State ............ 
When a defendant in a criminal case testifies in his 
own behalf he is subject to the same rules of cross- 
examination as any other witness. He may be re- 
quired to testify on his cross-examination as to any 
matter brought out or suggested by him on his direct 
examination, and ordinarily he cannot avail himself 
of the objection that the evidence may incriminate 
him. Gramdsinger v. State .02......ccceccccsscsssescesseeneeeneeeee 
Rules stated with respect to latitude of cross- 
examination of witness in a criminal case. Grand- 
BINM OT Vs UAL sass asd seacet eer se celee Aah sacensena tices 
A defendant in a criminal action may not predicate 
error on an instruction that is more favorable to 
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him than is required by the law applicable to the 
charge made. Grandsinger v. State ........cccecceesssee 
All instructions given should be considered in deter- 
mining whether a particular instruction is preju- 
dicial. Where instructions considered as a whole 
state the law fully and correctly, error may not be 
predicated thereon merely because a separate in- 
struction, considered by itself, might be subject to a 
criticism or is incomplete. Grandsinger v. State ........ 
It is not error to refuse instructions requested by 
defendant where the court on its own motion has 
given the substance of such requests. The trial 
court is not required to instruct in the exact lan- 
guage of a requested instruction. If the point is 
covered by an instruction couched in proper terms, 
it meets all the requirements of the law. Grand- 
BING OT Vs SEDGE sssiie oo sescesceusceia ssconscessieessvesnidiceschbsiarsthisee 
The mere fact that a witness in a criminal prosecu- 
tion is a regular law enforcement officer does not 
entitle an accused to an instruction that the jury 
in weighing his testimony should exercise greater 
care than in weighing the testimony of other wit- 
nesses. Grandsinger Vv. State occieccecceccccccecccscnscceeee 
The rule that in weighing the testimony of informers 
and detectives greater care and closer scrutiny 
should be exercised than in considering the testimony 
of witnesses who are disinterested is generally not 
applicable to public law enforcement officers. Grand- 
BINGE V. StQte Q..2..-eeccsceccescsncesncenecenesssssensesnccescsacsaneessceecene 
In a prosecution for obtaining money under false 
pretenses, the question of the intent with which the 
transaction was carried on is usually one for the 
jury. The fact that additional representations may 
have been made relating to future transactions is 
material only as a circumstance to be considered by 
the jury in determining the question of intent. Dwo- 
skin v. State 


Funeral expenses cannot be recovered in the absence 
of proof that they represent the fair and reason- 
able value of the materials furnished and the serv- 
ices rendered. Shields v. County of Buffalo ............ 
If proof is offered of what was paid for materials 
furnished and services rendered in conducting a 
funeral, and no objection is made thereto on the 
ground that the amount so paid is not the proper 
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basis for recovery, it will be presumed the objection 
thereto on that basis is waived and that the amount 
so paid is the fair and reasonable value thereof. 
Shields v. County of Buffalo .2..2......--.:01esseesseeneeneees 
Measure of damages in an action to recover for the 
wrongful death of a child stated. Shields v. County 
OF BU lf lO. sisecsseteceseseccedsasteadavncas coe tea atsccestueeSentuenabeswteatscecte 
Economic conditions, including the low purchasing 
power of money for the necessities of life, is a factor 
in determining the amount of a verdict. Shields v. 
County Of Buffalo ou ecceccccceeeineeeneeneeeceeneneneceeeeeeeeceenreeenee 
The fixing of the damages is the function of the jury 
and unless it can be shown to be so exorbitant as to 
indicate passion, prejudice, mistake, or a complete 
disregard of the law and evidence, its judgment will 
be sustained. Shields v. County of Buffalo .............-.. 
A joint tortfeasor is Hable for all damages to which 
his conduct has contributed. It is no defense that 
such damages would not have occurred without the 
concurring conduct of another person. Fick v. Her- 
NOE? sncddacessnnceNnewcswsascasawededda sian wacuseesadessecseasdessdesuatwoscasadesdesess. 
In an action for wrongful death, recovery must be 
measured by the pecuniary loss suffered by the statu- 
tory beneficiaries in being deprived of what they 
would have received from the earnings of the de- 
ceased had he lived out his full expectancy. Kroeger 
Ve OFT ONC «22 Sek 2 sched escorts ivantnk teuds oles ccatostecoenle 
Recovery for wrongful death is restricted to the 
pecuniary value lost to the family. This, however, 
is not necessarily limited to the amount in money 
which the deceased would probably have expended 
upon his family if he had lived. The jury may prop- 
erly consider his services in the superintendence and 
attention to and care of his family and the education 
of his children. Kroeger v. Safranek .00...00.00.000100.-.. 
It is always the duty of the court to instruct the jury 
as to the proper basis upon which damages are to be 
estimated. The jury should be fully and fairly in- 
formed as to the various items or elements of dam- 
age which it should take into consideration in arriv- 
ing at its verdict. Kroeger v. Safranek .................-. 
In an action for wrongful death, medical or funeral 
expenses are recoverable as damages in a separate 
cause of action when the beneficiaries for whom the 
action is being brought have paid or have legally 
obligated themselves to pay such expenses. Kroeger 
Us “Safranele: 2s cicenscsrccarth te oh sat acebssdeateriseicecdlvascsbenn 


873 


34 


34 


34 


34 


110 


182 


182 


182 


874. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


INDEX [Vor. 161 


While in a personal injury action the better practice 
is to state to the jury in suitable words that plain- 
tiff sues for an amount sufficient to compensate him 
for the loss sustained, it is not ordinarily prejudicial 
error to state the amount for which the action is 
brought. Griess v. Borchers .o....ccccscsccecceseccseeececeeceseees 
When a certain theory as to the measure of damages 
is relied upon by the parties in the tria] court as the 
proper one, it will be adhered to on appeal whether 
it is correct or not. Griess v. Borchers ..........:c-0-000 
Where the law furnishes no legal rule for measuring 
damages, the amount to be awarded rests largely in 
the sound discretion of the jury. The courts are 
reluctant to interfere with a verdict so rendered. 
Benedict v. Eppley Hotel Co. ........ccccccscccecccecsesseeeceeeeee 
Fridley V. Brush, .-..-ccccccccccccccsoececsscccescesneessseccecesecsesseeecnes 


A verdict may be set aside as excessive only (1) 
when it is so clearly exorbitant as to indicate that it 
was the result of passion, prejudice, or mistake, or 
(2) where it is clear that the jury disregarded the 
evidence or controlling rules of law. Benedict v. 
Eppley Hotel CO. cicccceecseccceeccescsecececccsecesscsecsessecsesesseecene 
Fridley V. Brush .....ccccccscncascccersnsssccssessessescsesceecscnesesesseee 


All damages, immediate and prospective, which re- 
sult from the taking of property by the exercise of 
eminent domain or on account of proper construction 
and future operation of the improvement for which 
the taking is had must be compensated in the con- 
demnation proceeding. Gruntorad v. Hughes Bros., 
WAY RP an Ra ele Nee NT oo STE A 


In a condemnation proceeding, the owner of prop- 
erty taken or damaged is entitled to have all proper 
elements of damage considered by the appraisers, 
and, if they fail to do so, he cannot afterwards main- 
tain an action to recover damages omitted which 
were necessarily involved in the condemnation pro- 
ceeding. Gruntorad v. Hughes Bros., Inc... 


When the amount of damages allowed by the jury is 
clearly inadequate under the evidence, it is error for 
the trial court to refuse to set aside such verdict. 
However, where the recovery awarded is sufficient 
to probably do justice to the injured party, an appel- 
late court should not interfere. Dixon v. Coffey ........ 


Mental anguish is not considered as an element of 
recovery in an action on an ordinary contract. 
Brunson v. Ranks Army Store 
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Damages for mental anguish for breach of contract 
are not generally recoverable for the reason that 
they are too remote and could not have been within 
the contemplation of the parties when the contract 
was made. Brunson v. Ranks Army Store «0... 


Measure of damages in an action to recover for the 
wrongful death of a child stated. Shields v. County 
Of Buffalo een bs, sas esse ah beh als Ads caleseshasetewtetoiass 
In an action for wrongful death, recovery must be 
measured by the pecuniary loss suffered by the statu- 
tory beneficiaries in being deprived of what they 
would have received from the earnings of the de- 
ceased had he lived out his full expectancy. Kroeger 


Di SOSPONEN cx: cancicagenaces ects decieevelechsl ses dveesiands uaa deandeodee : 


Recovery for wrongful death is restricted to the 
pecuniary value lost to the family. This, however, 
is not necessarily limited to the amount in money 
which the deceased would probably have expended 
upon his family if he had lived. The jury may prop- 
erly consider his services in the superintendence and 
attention to and care of his family and the education 
of his children. Kroeger v. SafraneK oo. cicceccesceseee 
In an action for wrongful death, medical or funeral 
expenses are recoverable as damages in a separate 
cause of action when the beneficiaries for whom the 
action is being brought have paid or have legally 
obligated themselves to pay such expenses. Kroeger 
Be SOFT ONO: coiiacd.ecst ech tess bskectausasbessuceduddcecse oli kicenactestiseends 


A plat of dedication is taken as a mere offer to 
dedicate which must be accepted before the dedica- 
tion is complete. Village of Maxwell v. Booth ........ 


Unless controlled by statute, acceptance of a dedi- 
cation within a reasonable time is sufficient. In 
general, acceptance prior to revocation and prior to 
acquisition of adverse rights is sufficient. Village 
Of Mamwell V. BootT ....cececccscecccsececccccscsessecessecsnsssssnsnsnesee 
Ordinances and resolutions authorizing the construc- 
tion of public works on the property constitute a suf- 
ficient acceptance of the dedication. Village of Max- 
WELL V. BOOth, ececceeccececesececcesccessssssvercsecssecisecesesccsessssecesece 


In the absence of controlling statutes, construction 
and maintenance of public works constitute an ac- 
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ceptance by the municipality. Village of Maxwell v. 
BOOCW: oor zsses Soda Beaches eaessec eet hewa valu del ceaabeded ecevsecnhineess 
Generally speaking official acceptance may consist 
in any positive conduct of the proper public officers 
evincing their consent on behalf of the public. Vzl- 
age of Maxwell v. Booth .0....eescccssecseerecessseesreeeseseneeens 
Offers of dedication may be accepted by long con- 
tinued use or by acts of governmental officials exer- 
cising control of the property. Formal action is not 
required. Village of Maxwell v. Booth 00.0... 
After dedication of property as a street and accept- 
ance thereof by a municipality, private proprietors 
of adjoining land are powerless to vacate or change 
the dedication. Village of Maxwell v. Booth ............ 


Whether or not a deed has been delivered is largely 
a question of intent to be determined by the facts 
and circumstances of the particular case. Milligan 
Ms MUG ON. - Secs ois hasabcedecesscslinssdceslasacaesastapcetelitanccesseaashs 
No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by 
the grantor from which it is apparent that a deliv- 
ery was intended, either by words or acts, or both 
combined, is sufficient. Milligan v. Milligan ............ 
When a grantor deposits a deed with a third person, 
without reserving dominion or control over it, and 
with directions to hold the deed during the lifetime 


of the grantor and upon grantor’s death to deliver © 


it to the grantee, such a delivery is effectual] to pass 
the title to the grantee. Milligan v. Milligan ............ 
Where a grantor has effectually conveyed his proper- 
ty, he cannot subsequently, by withdrawing or de- 
stroying the deed, or by other acts indicating a sub- 
sequent change of intention, affect the transaction 
thus completed. Milligan v. Milligan 0000000... 
Acts and declarations of the grantor in hostility to 
a deed subsequent to the time of alleged delivery 
are incompetent as against the grantee. But acts 
and declarations in support thereof are admissible, 
because they are adverse to the interests of the only 
person who at the time has any interest in over- 
throwing such deed. Milligan v. Milligan ................ 
An instrument in the form of an absolute deed will 
be construed as a mortgage if it was intended and 
made as security for the payment of a debt of the 
maker thereof. Norton v. Dosek .0....cccecccccecceeeeeeees 
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Whether a deed, absolute in form, is a sale or a 
mortgage depends upon the intention of the parties. 
The intention must be ascertained from their dec- 
larations, their conduct, and from any papers they 
or either of them subscribed. Norton v. Dosek ........ 
If it is sought to vary the effect of a conveyance, 
absolute in form, by parol testimony to establish it 
as a mortgage, the evidence must be clear, convinc- 
ing, and satisfactory to justify a court in granting 
the relief sought. Norton v. Dosek ........c1ccccceeceeeeee 
In determining if a deed, absolute in form, was given 
as security for the payment of a debt of the maker, 
inadequacy of consideration is an important indica- 
tion that the parties did not consider the conveyance 
as absolute. Norton v. Dosek. .....--..cccccsecescceceseeseeee 
If instruments are made at approximately the same 
time to effectuate an identical purpose, they will be 
construed as though they were one instrument. 
Campbell v. Ohio National Life Ins. Co. .......ceececene 


If a deed, absolute in form, is accompanied by a de- 
feasance in writing and is intended as security for 
the payment of a debt, it is a mortgage and the legal 
title to the real estate does not pass to the grantee. 
Campbell v. Ohio National Life Ins. Co. .....c..1cecuee 


A deed, absolute in form, is a mortgage if it is given 
to secure the payment of a debt notwithstanding the 
parties to the transaction agreed that upon default 
of payment the deed should become an absolute con- 
veyance of the real estate described in it. Campbell 
v. Ohio National Life Ins. Co. icccececcccsecsccesesescesseseeee 
A test to determine if a conveyance, absolute in 
form, is a sale or a mortgage is whether or not the 
relation of the parties toward each other as debtor 
and creditor continues. If it does, the conveyance 
is in legal effect a mortgage. Campbell v. Ohio Na- 
tonal Life Ins. Co. ....ccccccececceseceesesesececscceccessvecrecseesetaseece 
If it is established that a deed, absolute in form, was 
intended as a mortgage the relative rights of the 
parties are determined by the law governing the 
relation of mortgagor and mortgagee. Campbell v. 
Ohio National Life Ins. Co. ......cc-ceccceccccececceseesseceseeneees 


Dismissal and Nonsuit. 


The final dismissal of a litigant from a pending action 


with prejudice takes him out of court and his status 
as to all pending matters in the case is the same as 
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if he had not been a party to the litigation. Camp- 


-bell v. Ohio National Life Ins. Co. o......2.-c.cceccee-eseceereeee 


In a divorce action the decree: for child support is 
at all times subject to review in the light of chang- 
ing conditions. Either party may, upon sufficient 
showing of changed conditions, apply to the district 
court for modification of the decree. Griess v. 
GCSB ace csci cs cal ceases eee Soo sin Shoe wicsanes cadence omaiccegosteste 
An application for modification of an allowance for 
support and maintenance of minors made at any 
time after the decree of divorce has been entered 
must be founded upon new facts or circumstances 
which have arisen subsequent to the entry of the 
decree. In the absence of such facts and circum- 
stances the matter will be deemed res judicata. 
Griess V. GIiC8S ..cesceceeeencecencencnnneescesseseescssecencecatesenseseee 
Preliminary to making the order for the appointment 
of a receiver of the husband’s property, there must 
be an order requiring the husband to give security 
for payments of alimony or child support, according 
to the terms of the decree, and.a failure or refusal 
upon his part to give such security. Griess v. Griess 
A divorce obtained in another jurisdiction is of no 
force and effect in this state if both parties to the 
marriage were domiciled in this state at the time 
the proceeding for the divorce was commenced. 
V O86 05-Y O86 itcinvisssessucenccthccvnhicioaciusncuesde-dcs-tltin oben detshseadlnn 
Requirements stated for consideration of full faith 
and credit to be given to divorce decree granted 
in a sister state. Yost v. Yost ...........cccccccscsseeeseeeeeee 
Zenner Ve Ze Meer  sscocsssasniecuscassneciece seantesiecvatesscesceseseviccke 
A judgment in one state is conclusive upon the 
merits in every other state, but only if the court of 
the first state had jurisdiction to render the judg- 
ment. A divorce decree of a foreign state is subject 
to collateral attack where constructive process only 
has been had in the state granting the divorce. Yost 
Ws ON OBE. ccecadiede Ni sceacl Sic oh ccaeatnatictaditeatuahbrst dag enolate 
The burden of undermining the verity which the 
divorce decree of a sister state imports rests upon 
the party attacking its validity. Yost v. Yost ........... 
A bona fide domicile in the state in which a decree 
of divorce is obtained is necessary for such court 
to attain jurisdiction and consequently a holding 
that such a domicile was established is subject to 
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collateral attack by the spouse domiciled in another 
state... Yost: vs Yost) .1.22.ccaiiwdie i eee aed 
Where a divorce decree is held to be void for want 
of jurisdiction by the court granting it, a purported 
subsequent marriage by the party obtaining it is 
also void. Yost v. Yost ......cccccscsecssseccsssscssssesencesseease 
Where a wife is conclusively found to be occupying 
an adulterous relationship with a man not her hus- 
band, she is an unfit person as a matter of law to 
have the care and custody of her minor children as 
against the husband she has wronged. Yost v. Yost 
Where in a suit for divorce adultery on the part of 
the defendant is conclusively proved, the trial court 
is required to grant a divorce to the plaintiff on that 
BTOUNG., Yost v. YOst 2.......ececcececceccesceeecscesceceeseeenseneenee 
Where adultery of a wife is established, she is not 
entitled to an award of alimony or attorneys’ fees. 
The costs of the action in such a case are taxable to 
the wife. Yost v. Yost .....ccccccsessessecesssceesseccessenseseseues 
A reasonable attorney’s fee in an action for divorce 
is to be determined by the nature of the case, the 
amount involved in the controversy, the results ob- 
tained, and the services actually performed therein, 
including the length of time necessarily spent in the 
case, the care and diligence exhibited, and the char- 
acter and standing of the attorneys. Hardy v. 
Be (05101) Hegre ears oe a See ee nee a eres OST Cen OP NE 
Jurisdiction to grant a divorce depends upon the 
domicile of at least one of the parties being in the 
state of the forum and a procedural due process over 
the person of the defendant. If either is lacking, 
the court has no power to act. Zenker v. Zenker .... 
In the absence of an actual domicile of one of the 
parties within the jurisdiction, an appearance in a 
divorce suit cannot give validity to a divorce decree 
since the court does not have jurisdiction of the sub- 
ject matter. Zenker v. Zenker _......cccsssscsssessssceseeeceeeee 
In a suit for a divorce, jurisdiction of the subject 
matter and of the person of the defendant must both 
exist. Proof of one does not supply a defect in the 
Other. Zenker v. Lenker o....esceccccseececceseerencesssecececeeecees 
Where the record establishes that neither of the 
parties had a bona fide domicile in the state in which 
a decree of divorce was obtained and that service of 
summons personally on the defendant was obtained 
by fraud, the court did not obtain jurisdiction of 
the subject matter of the person, and was without 
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authority to enter a decree which is entitled to full 
faith and credit in this state. Zenker v. Zenker .... 
Except where jurisdictional requirements have been 
met and the court of another state has thereby ac- 
quired power to act, the right of the state of the 
actual domicile of the.parties to control the marital 
status and domestic relations of its own inhabitants 
has precedence over the attempt of any other state 
to interfere therewith. Zenker v. Zenker ...............---+ 
If a motion to set aside or modify a decree of divorce 
is made pursuant to statute, the court may in the 
exercise of a sound discretion grant it or modify the 
decree. Moran v. Morar .0....ccccccccccccececcersceecsecessessesseeees 
To exercise a sound judicial discretion in vacating or 
modifying a decree of divorce, good reason therefor 
must be shown and it must also be shown that such 
action would not produce an unconscionable result. 
Moran V. Moran .......0cceccccceccennescceneneenasecnececccesnsecececsnennceee 


Rule for determination of alimony in divorce case 
stated. Pestel v. Pestel .........escccecececcccccnenesstesnneneneeeeee 


The court in a divorce action retains jurisdiction of 
the subject matter and the parties for the enforce- 
ment or modification of a judgment for maintenance 
of children, and prescribes the method by which a 
decree for child support may be modified. Ruehle 
Me Fue le-'scstit ed ah ie cats tg dacenceclenst cae siest 


Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, such payments become vested in 
the payee as they accrue. The courts are without 
authority to reduce the amounts of such accrued pay- 
ments. Ruehle v. Ruehle ........cccccccecccsececsesssececeseenseeene 


A proceeding in a divorce case with reference to an 
adjudication of child support is a continuation of 


_the divorce suit and one of its incidents, and an at- 


torney’s fee for services rendered in the Supreme 
Court may be allowed and taxed as costs. Ruehle 
Vi FOUN Obst Sic MAE ede ah eee 


An allowance for counsel fees and suit money in a 
divorce suit is, like an award of alimony, dependent 
upon the existence of the marriage relation. If this 
is denied and the wife fails to refute such denial, 
her application must be refused owing to her failure 
to make out a prima facie case. Abramson v. 
Abramson 
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Domicile. 
1. A divorce obtained in another jurisdiction is of no 


Drains. 


force and effect in this state if both parties to the 
marriage were domiciled in this state at the time the 
proceeding for the divorce was commenced. Yost 
WEY OBE ~ ess ccvc BL acasee iat pan Pade sthate Scabctedate Seantbveubt vevedesaauteest states 
A bona fide domicile in the state in which a decree 
of divorce is obtained is necessary for such court to 
attain jurisdiction and consequently a holding that 
that such a domicile was established is subject to 
collateral attack by the spouse domiciled in another 
State. Yost v. Yoat ......cccccccsccsccnssercesececceesssssecsessceesecees 
Where the record establishes that neither of the par- 
ties had a bona fide domicile in the state in which a 
decree of divorce was obtained and that service of 
summons personally on the defendant was obtained 
by fraud, the court did not obtain jurisdiction of 
the subject matter or of the person, and was without 
authority to enter a decree which is entitled to full 
faith and credit in this state. Zenker v. Zenker .... 
Except where jurisdictional requirements have been 
met and the court of another state has thereby ac- 
quired power to act, the right of the state of the 
actual domicile of the parties to control the marital 
status and domestic relations of its own inhabitants 
has precedence over the attempt of any other state 
to interfere therewith. Zenker v. Zenker ...............--.- 


Portion of land actually appropriated and taken by 
drainage district for right-of-way of a ditch should 
not be subject to special assessments against the 
landowner from whose premises it is taken. Peter- 
BEN V. TRUTBCON ..0...-eccescececreecsoeccsccesesesesececsavseseevssessessevene 


The validity of drainage classification and assess- 
ment of benefits can be questioned only by those 
parties who are prejudiced or injured thereby. 
Petersen v. TRUrston oo..cc.cceccccecesecsecesceecscsecsecevesseueeceseene 


Upon appeal to the district court, all original objec- 
tions made to the classification and assessment of 
benefits of a drainage district are heard and deter- 
mined in a summary manner as in equity. Upon 
appeal therefrom to the Supreme Court, the cause 
is tried de novo. Petersen v. Thurston .....-...ccccc0cc00--00 


Upon an appeal to the district court, the drainage 
district has the burden of proving the validity of the 
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classification and the amount of the benefits by a 
preponderance of the evidence. Petersen v. Thurston 
Report of engineers on classification and assessment 
of benefits was sufficient to sustain judgment of 
drainage district board. Petersen v. Thurston ........ 
In assessing benefits for construction of a drainage 
district it is sufficient if the classification and 
assessment of benefits to each tract of land is made 
upon a uniform plan which is fair and just under 
the evidence with relation thereto. However, the 
court will intervene to protect against an arbitrary 
and unreasonable assessment. Petersen v. Thurston 
In determining the assessment of benefits accruing 
to land by reason of the construction of a drainage 
ditch, the true and final test is what will be the in- 
fluence of the proposed improvement on the market 
value of the property. Petersen v. Thurston. ............ 


In a case resting on a claim of an implied reserva- 
tion of an easement, the easement must be one that 
is so open, visible, and apparent that it directs the 
attention of its existence upon such examination as 
would ordinarily be given. Bennett v. Evane ........ 
Where an actual survey is required to determine the 
fact of an encroachment, the easement is not open, 
visible, and apparent. Bennett v. Hvans ...0........s00000 
Circumstances which may be sufficient to imply the 
creation of an easement in favor of a conveyee may 
not be sufficient to imply the creation of one in favor 
of the conveyor. Bennett vi Evang ou.....ccsccscsccsseenee 
As a general rule, there is no implied reservation 
of an easement in case one sells a part of his land 
over which he has previously exercised a privilege 
in favor of the land he retains, unless the burden 
is apparent, continuous, and strictly necessary for 
the enjoyment of the land retained. Bennett v. 
PL VONS serecgedecn Bocas castenleatadieelsicsceset dauateclselegatsel Saecete sued 
A grantor cannot derogate from his own grant and 
as a general rule he can retain a right over a portion 
of his land conveyed absolutely only by express res- 
ervation. Bennett v. Bv@ns o0.....ceccseccccsseeccesececeeenncesece 


Eminent Domain. 


1. 


The mere fact that the taking of property for a 
public use will result in greater benefit to some per- 
sons than others or that private persons contribute 
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to the expense of such taking or to the cost of the 

public improvement for which the taking was had 

does not affect the character of the use or render it 

any less public. Gruntorad v. Hughes Bros., Inc. .... 358 
2. A person whose connection with a public improvement 

is that he assisted in securing it, made contributions 

to the construction, and as a member of the public 

enjoys its benefits is not liable for damages caused 

by its existence and operation. Gruntorad v. Hughes 

BOS: 5, ING}: cesses debs ties ct esacacs tub ockalt dapsuusteeahessesteasenssteieseatee 358 
3. A municipality which invades the right conferred up- 

on a property owner by the Constitution which as- 

sures him that his property will not be taken for a 

public purpose without compensation is liable for any 

damages caused thereby. Gruntorad v. Hughes Bros., 

TG osteo cise ed Met Siete os ete Sak tak Ne Bee NE 358 
4. Negligence or a wrongful act is immaterial to a 

cause of action based on the constitutional provi- 

sion to the effect that the property of no person shall 

be taken or damaged for public use without just 

compensation therefor. Gruntorad v. Hughes Bros., 

UNG ey. v ck acvoccasndeisataActn ease sttaedecata dh wavescdseas tee dancetiateacissh casi ioe 358 
5. A landowner who fails to appeal from the award of 

appraisers in a condemnation proceeding is conclu- 

sively bound by it. Gruntorad v. Hughes Bros., Inc. 358 
6. A final award in a condemnation proceeding for the 

acquisition of a right-of-way is conclusive upon the 

parties thereto as to all matters necessarily within 

the issues of the proceeding. Gruntorad v. Hughes 

BrO8s, TNCs. sick eke wscsesiraiches eects otse ts basenessadende ceareeseee 358 
7. All damages, immediate and prospective, which re- 

sult from the taking of property by the exercise of 

eminent domain or on account of proper construction 

and future operation of the improvement for which 

the taking is had must be compensated in the con- 

demnation proceeding. Gruntorad v. Hughes Bros., 

ENCS. tee eiae TNE edd secs tesscieceviaa ts adossieieatace 358 
8. In a condemnation proceeding, the owner of property 

taken or damaged is entitled to have all proper ele- 

ments of damage considered by the appraisers, and, 

if they fail to do so, he cannot afterwards main- 

tain an action to recover damages omitted which 

were necessarily involved in the condemnation pro- 

ceeding. Gruntorad v. Hughes Bros., Ince... 358 
9. In fixing the damages sustained by a landowner 

in consequence of the exercise of the power of emi- 

nent domain, the jury may take into account every 
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element of annoyance and disadvantage resulting 
from the improvement which would influence an 
intending purchaser’s estimate of the market value 
of such property. City of Lincoln v. Marshall .... 
Where a part of a tract of land is taken for a 
public purpose, the fact that the remainder may 
thereafter be subjected to assessment for public 
improvements does not constitute an element of 
damage in condemnation proceedings. City of Lin- 
Col Vv. Marshall .....ccceececseeeccececeseecneccnssessesnectensesesessece 
In a condemnation proceeding, evidence of the price 
at which other similar lands in the locality have 
been sold is admissible on the question of damages 
as a part of the case in chief where a sufficient 
foundation has been laid therefor. City of Lin- 
COln Vv. Marshall 0... .ecccccceeccenecccceeeennneneeceseccenceenssnneccaccennes 


It is the duty of persons holding confidential re- 
lations with others to put themselves on terms of 
perfect equality by furnishing full, exact, and 
truthful information of all matters which enter into 
a negotiation between them. Schroeder v. Ely ........ 
When a contract is of such a nature as to justify 
the conclusion that a party has been imposed upon 
by cunning, artifice, or undue influence, a court 
of equity will not hesitate to set the contract aside. 
Schroeder V. Bly .........cccssseceeeseeesecssseseteeeececsceecseseteeccsseacee 
An equitable lien is a right, not recognized at law, 
to have a fund or specific property, or its pro- 
ceeds, applied in whole or in part to the payment 
of a particular debt or class of debts. It is not an 
estate or property in the thing itself, nor is it a 
right to recover the thing, but it is merely a charge 
upon it. Schroeder Vv. Bly .u...cccccscessccsseescecssesscseceeerescee 
In the absence of an express contract, a lien 
based upon the fundamental maxims of equity may 
be implied and declared by a court of equity out 
of general considerations of right and justice as 
applied to the relationship of the parties and the 
circumstances of their dealing. Schroeder v. Ely .... 
The district courts of this state, being courts of 
general equity jurisdiction, are not limited in the 
exercise of such jurisdiction by statute. Schroeder 
Wes LLY. cco hieccheztcccencths eS casevvcct Se nssk onthe st-n doticattea etbuede oe eeadtites® 
Where the owners of a tract of land have platted 
the same into lots and formed and carried out a 
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Estoppel. 


1. 


plan to sell the lots subject to covenants restricting 
them to the construction of homes of a certain 
character, equity will protect the rights of other 
grantees who have accepted deeds in the same lo- 
cality with similar restrictions. Hogue v. Dreeszen 
Laches does not, like limitation, grow out of the 
mere passage of time, but is founded upon the in- 
equity of permitting claims to be enforced where 
there have been changes of condition resulting from 
delay which operate to the prejudice of the party 
asserting it as a defense. Uptegrove v. Elsasser .... 
Laches is not a defense in an equity case where 
there has been no material change in defendant’s 
position. Uptegrove v. Elsasger ............scccccccessseeees 
Equity in interpreting a transaction and deter- 
mining the rights of the parties to it regards the 
substance of it and not the form. Campbell v. 
Ohio National Life Ins. Co. ..ceecececesssssesssssesevsceseseseceee 


The defense of laches is not a favored one and it 
will be sustained only if the litigant has been 
guilty of inexcusable neglect in protecting a right 
to the prejudice of his adversary. Campbell v. 
Ohio National Life Tns. Co. oo..eecceeeeccsececesesenecessesees 


A grantor who solicits the aid of equity to de- 
clare a deed, absolute in form, a mortgage is sub- 
ject to the rule that he who seeks equity must do 
equity. Accordingly he must pay the debt secured 
as a condition of his redemption of the property 
involved. Campbell v. Ohio National Life Ins. Co. .... 


A court of equity leaves the parties to an illegal 
and void contract just where they placed themselves 
and as the court found them. Abramson v. Abramson 


In a proper case, a party may be estopped from 
collaterally attacking a void judgment induced by 
his own fraudulent conduct. Such an_ estoppel 
may be asserted only by the party injured and 
those in privity with him. Zenker v. Zenker ........ 


The doctrine of equitable estoppel is frequently 
applied to transactions where it would be uncon- 
scionable to permit a person to maintain an in- 
consistent position. The acceptance of any bene- 
fit from a transaction or contract, with knowl- 
edge or notice of the facts and rights, may also 
create an estoppel. Schroeder v. Ely 
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Circumstantial evidence is insufficient to warrant 
a recovery in a civil case unless the circumstances 
proved are of such a nature and so related to each 
other that only one conclusion can be reasonably 
drawn therefrom. Mullikin v. Pedersen ...........2..0 
The question of the admissibility of evidence as 
to the speed of a vehicle shortly prior to the time 
of an accident rests largely in the discretion of the 
court. Shields v. County of Buffalo ..2.......ccceceseeenee 
Various factors, such as skid marks, distance trav- 
eled after impact, and force of impact, constitute 
pertinent evidence in arriving at an estimate of the 
rate of speed of an automobile, either by those in- 
volved in an accident or those in authority investi- 
gating the accident immediately thereafter. Shields 
v. County of Buffalo 2... eececcccecccescececescecenecsececeneeeeeneeee 
Funeral expenses cannot be recovered in the ab- 
sence of proof that they represent the fair and 
reasonable value of the materials furnished and 
the services rendered. Shields v. County of Buffalo 
If proof is offered of what was paid for materials 
furnished and services rendered in conducting a 
funeral, and no objection is made thereto on the 
ground that the amount so paid is not the proper 
basis for recovery, it will be presumed the objec- 
tion thereto on that basis is waived and that the 
amount so paid is the fair and reasonable value 
thereof. Shields v. County of Buffalo 0000... eee 
Where the accused is identified as having been at 
or near the scene of a crime about the time of its 
commission, evidence showing that he owned, pos- 
sessed, or had access to any tools with which the 
crime was or might have been committed is admis- 
sible. It is a circumstance which the jury may 
consider. Liakas v. State o...ecceccecceccccccescesesssecseeceeseeee 
Maps, drawings, and diagrams illustrating the 
scenes of a transaction and the relative location 
of objects, if shown to be reasonably accurate and 
correct, are admissible in evidence. Kroeger v. 
OST ONC: ecisthScsGoioet Bs cersvatucnsecnamstuenndsseedieseais ates 
The circumstantial evidence rule in negligence 
cases requires that the facts and circumstances 
proved, together with the inferences that may be 
legitimately drawn from them, shall indicate, with 
reasonable certainty, the negligent act of which 
complaint is made. Griess v. Borchers ....0.......0..--- 


22 


34 


34 


34 


34 


130 


182 


VoL. 161] INDEX 


9. 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


When a statute requires service upon a designated 
person or persons and no method of service is pre- 
scribed, and the question of whether or not service 
has been had comes into dispute, the burden de- 
volves upon the party making the service to make 
due proof thereof. State ex rel. Weasmer v. Man- 
power Of Omaha, Ine. ....eccccecccccceesccseceseceseesscessccsssesecee 
As against clear and unequivocal evidence that no- 
tice was not received, proof that notice was placed 
in the mail addressed to the party to be served 
may not be accepted as due proof of service. State 
ex rel. Weasmer v. Manpower of Omaha, Ine. ........ 
As a general rule, evidence of other crimes than 
that with which the accused is charged is not ad- 
missible in a criminal prosecution. Grandsinger v. 
EGC casceseGcne ince Mee ee ee te Te 
However, there are exceptions to the rule with 
respect to evidence of other crimes where a de- 
fendant is charged with a crime involving the 
essential elements of motive, intent, or guilty knowl- 
edge. Such evidence is admissible if it falls within 
one or more of such recognized exceptions. Grand- 
SINGET V. SEALE o.acecceccccncecccesesecescesscsvscneeeacencesececetsecsesaecneees 


When a defendant in a criminal case testifies in 
his own behalf he is subject to the same rules of 
cross-examination as any other witness. He may 
be required to testify on his cross-examination as to 
any matter brought out or suggested by him on his 
direct examination, and ordinarily he cannot avail 
himself of the objection that the evidence may in- 
criminate him. Grandsinger v. State ....0..-cccccccsecoce--- 


Rules stated with respect to latitude of cross- 
examination of witness in a criminal case. Grand- 
SINGEH Vi StAte  ooeceeeccccescscececcecescecsseesacccecescesceeseneeeesenee 


If it is sought to vary the effect of a conveyance, 
absolute in form, by parol testimony to establish 
it as a mortgage, the evidence must be clear, con- 
vincing, and satisfactory to justify a court in grant- 
ing the relief sought. Norton v. Doseke .o..ccccccccsccesees 
Rules stated as to when physical facts may be ac- 


cepted as ground for refusal to submit case to 
jury. Birdsley v. State 


Executors and Administrators. 


1. 


A person who has no beneficial interest in or claim 
against the estate of a decedent may not appear 
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and object to the final account of the representative 
of the estate. Minahan v. Waldo .............:secesseseeseeee 
The representative of an estate is authorized to 
and should prosecute an action if he in good faith 
believes it is necessary for the recovery of a debt 
owing the estate. Minahan v. Waldo ............:cc-- 
If the representative of an estate makes reasonable 
expenditures for costs or the services of counsel in 
the prosecution of a claim of the estate, he is en- 
titled to be reimbursed therefor even though his 
efforts are partly or wholly unsuccessful. Minahan 
5, WOIEG © seeds withste kia Seats chess h cca estes eeeeeeuaenevcects 
Proceedings to administer and settle the estate of 
a decedent are in rem. Every person interested 
therein is a party thereto whether he is named or 
not and is bound by the action of the court having 
jurisdiction thereof whether he actually appears 
in the proceeding or is absent therefrom. Minahan 
Di, WUdO> asa cssee ols cxcdeesslcdsctee ie aierecla sees ace nee 


False Pretenses. 


Fraud. 


1. 


In a prosecution for obtaining money by false pre- 
tenses the gist of the offense consists in obtaining 
the money of another by false pretenses with the 
intent to cheat and defraud. Dwoskin v. State ........ 
Where the essential elements of the crime of ob- 
taining money by false pretenses are present, it 
is no defense that the defendant had an option to 
buy the property on which he made default. Dwo- 
Bh: Ve Stabe, css sese es tac ee dese da haces Beh aikeas 


Allegations and proof required to maintain an ac- 
tion for damages for false representations stated. 
Cook Livestock Co., Inc. v. Retsig. ......scccsccccecesceesesses 
In order to found an action in nature of deceit, 
false representations must consist of representa- 
tions of known existing facts. Cook Livestock Co., 
TNO Ve TROUSUG xacscescaohs is cchae censuses Sonata vcee Sass eatin Henassuas 
Fraud must relate to a present or preexisting fact, 
and cannot ordinarily be predicated on representa- 
tions or statements which involve mere matters of 
futurity or things to be done or performed in the 
future. Cook Livestock Co., Inc. v. Reisig ................ 


Habeas Corpus. 


1. 


Habeas corpus is a collateral and not a direct pro- 
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Highways. 
1. 


ceeding when regarded as a means of attack upon a 
judgment sentencing a defendant. Lingo v. Hann 
The judgment or order of a court or a judge thereof 
may be questioned collaterally if for any reason the 
judgment or order is void. A defendant who is 
imprisoned under such judgment or order may be 
discharged on habeas corpus. Lingo v. Hann ........ 
To release a person from a sentence of imprison- 
ment by habeas corpus, it must appear that the 
sentence was absolutely void. Lingo v. Hanan ........ 
Where the custody of a minor child is involved in 
a habeas corpus action, ‘the custody of the child is 
to be determined by the best interests of the child, 
with due regard for the superior rights of a fit, 
proper, and suitable parent. Williams v. Williams 


A county is not obligated to erect and maintain 
safety warning signs along its highways apprising 
the public of conditions that may be hazardous, 
unless the duty to exercise reasonable and ordinary 
care would require it to do so at a particular loca- 
tion. Shields v. County of Buffalo ......0......ccc1ee FS 
Clouse v. County Of Dawson 2.........c2eceenccsneccnseseeseeeeee 
At common law there was no right of action 
against a county for damages resulting from a de- 
fective or insufficient highway or bridge. Any lia- 
bility for such in this state is statutory. Shields 
y. County Of Buffalo ....eicccccceccescescesercescnseecceseseceeeceeceess 
Clouse v. County of Dawson ...2.........ccccccccnecseeereseeeeeee 
Duty of county in the construction, maintenance, 
and repair of its highways and bridges stated. 
Shields v. County of Buffalo 
Clouse v. County of Dawson 
If an act of a municipality can only be rightfully 
done on a highway, it is regarded as acceptance of 
that highway. Village of Maxwell v. Booth ............ 
It is the duty of a traveler on a highway, when ap- 
proaching a railroad crossing, to look and listen for 
the approach of trains. If he fails without a reason- 
able excuse to exercise such precautions, he is guilty 
of contributory negligence more than slight as a 
matter of law, and no recovery can be had for dam- 
ages resulting from a collision with a passing train. 
Milk House Cheese Corp. v. Chicago, B. & Q. R. R. 
COS. wiassdaat tee hectacicbetadeidadea ci ibicst te devia seheeteece mani accecen we eaaehas 
A county is not an insurer of the safety of a user 
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of its roads and bridges or of the safety of the 
roads and bridges maintained by it for the use of 
the public. Clouse v. County of Dawson ...............00+ 
When a source of danger situated outside the limits 
of the highway is of itself a direct menace to travel 
and is susceptible to remedial measures which can 
be reasonably applied within the boundaries of the 
highway, the failure to employ such measures will 
be regarded as an insufficiency or a want of repair, 
or a want of reasonable care for the safety of trav- 
elers. Clouse v. County of Dawson -........c.cccceseecees 
The duty of a county in reference to marginal and 
external hazards does not extend beyond the re- 
quirement that the highway shall be kept in a rea- 
sonably safe condition as against such incidents as 
are likely to and actually do occur in the use of the 
highway for purposes of travel by persons using it 
while in the exercise of reasonable care. Clouse 
v. County Of DQwaon ...........---ceceeeceeecceeeceeeeesssenesesneeesees 
The duty of a county to warn against hazards be- 
yond the limits of the highway exists only where 
such hazards are adjacent to the highway, or in 
such close proximity thereto as to be in themselves 
dangerous, under ordinary circumstances, to trav- 
elers thereon who are using reasonable care. Clouse 
y. County Of Dawson o......cccceesceneccenssncsnsnsccsnseenneseeecsesecees 
It is the duty of the county to keep a highway safe 
for such use as should reasonably be anticipated. 
There is no duty to warn of dangers that cannot 
reasonably be foreseen. Clouse v. County of Dawson 
The duty to keep roads safe for ordinary travel does 
not include a duty to warn of dangers which arise 
from unusual and extraordinary occurrences. Clouse 
V. County of Dwain ....-.ssccsesceccececseeseceeesceeeccctecenseneees 
The violation of a statute, the design of which is 
to protect the safety of people in the use of public 
highways, is evidence of negligence. Guerin v. For- 
DULG ET? asec secteecedeslncehaed SuaaseecsecndescasnahseSbdausclatsebedadedsiieeace 
The violation of statutes regulating the use and 
operation of motor vehicles upon the highways is 
not negligence per se, but evidence of negligence. 
Guerin v. FOr burger o......csccsccescscccosssssecsecceessssensenssencsceee 


Homesteads. 


1. 


All that the law requires to establish a homestead 
ig that the homestead claimant and his family re- 
side in the habitation or dwelling house, whatever 


161 


644 


544 


544 


544 


544 


824 


824 


Vou. 161] INDEX 


Homicide. 


1. 


be its character, on the premises claimed as a home- 
stead. Schroeder v. Ely -..........-:ecs-ce-ssceeennneereeeeceeesseens 
Under the homestead law a judgment is a lien only 
on the debtor’s interest in lands, impressed with 
the character of a homestead, in excess of $2,000. 
Schroeder Vv. Ely 2........c1c-sececeseeneeeeeeeeenescseeeeceecsegersesssoosee 
Where homestead selected cannot be segrocated 
from remainder of property without material injury, 
entire property may be sold and from the proceeds 
of sale the amount of the homestead interest should 


891 


7 


262 


- 262 


be set aside for the judgment debtor. Schroeder : 


Os TG? wsccbce eel en eek ee ees esi ceticaied 


The penalty to be inflicted upon conviction of 
murder in the first degree rests in the judgment 
and conscience of the jury. The doctrine of reason- 
able doubt has no application in the jury’s de- 
termination of the penalty to be Imposed. Grand- 
BINGET Vi. SEG .u....scccccsesesenencsnncncsnnlenersecssesecccecenscnnaecencecas 
In a homicide prosecution it is not proper to give 
an instruction as to assault in any of its grades 
unless such instruction is applicable and authorized 
by the evidence. Grandsinger Vv. State ........-....ccc---0-= 
Pardon or parole is not a matter of concern for the 
jury. Its decision should not rest upon whether 
pardon or parole is easy or difficult to secure. 
Grandsinger V. State .....eccccscccsescecesessesescecesenceeseeecesecennses 
In a homicide case, a prosecutor has a right to urge 
the jury to fix the penalty at death if the accused 
is found guilty of murder in the first degree, and 
the scope of his argument in that regard should be 
given a broad latitude provided it is predicated upon 
the evidence or reasonable inferences therefrom. 
Grandsinger Vv. State .u...eeeceecsececesesesceneccsnecesssnceenseeneeeee 
It is improper and error for the prosecutor to 
make any statements in his closing argument with 
regard to pardon or parole, although it is not pre- 
judicial error to make remarks which are simply a 
statement of existing constitutional or statutory law, 
if the statement is unaccompanied by other related 
objectionable or prejudicial remarks. Grandsinger 
Ws DEGEOS oes cea vaiesaee Macaa cn teseauicitenctestonda tent onectlidncsdecn. cadaasiccevadaese 
Whoever causes the death of another without malice 
while engaged in the unlawful operation of a motor 
vehicle is deemed guilty of motor vehicle homicide. 
Birdaley v. State ........ccccccssesseceessessceseeccescssseecsctsccececeeneee 
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In a prosecution for motor vehicle homicide, it is 
required that the unlawful operation of the motor 
vehicle shall be a proximate cause of the death of 
another. Birdsley v. State oo... ccccececsscceneeccceneceeeceeese 


Husband and Wife. 


Rule stated for construction of property settlement 


between husband and wife. Moran v. Moran ......... 


Indictments and Informations. 


1. 


Infants. 


1. 


Where a statute states the elements of a crime, it 
is generally sufficient in an information or indict- 
ment to describe such crime in the language of the 
statute. Liakas v. State 
Larson V. Stabe  .....2...c---cceeceesneneeecenceeesecsnecnensncneacceceensssene 
If the information or indictment apprises the de- 
fendant with reasonable certainty of the accusation 
against him so that he may prepare his defense 
and plead the judgment as a bar to a subsequent 
prosecution for the same offense, it meets the funda- 
mental purposes of an information or indictment 
as well as constitutional requirements. Liakas 
Ws MEMEE: | cas oec sc eleccccdasn dev cueccatue eoetsdee rea Sea ta ddeesdacgedan gn sanbasbeosies 
The prosecution of an aider, abettor, or procurer 
is governed by the same rule as is applicable to a 
principal. Larson v. State ........2...ceeceseseeseeseeeeeeeeneeee 


Juvenile courts do not have the sole or exclusive 
jurisdiction of children under 18 years of age who 
have violated our laws. Lingo v. Hann ..........21.cc00-- 
The county attorney is not limited by the Juvenile 
Court Act in any way in his duty to file proper 
complaints against wrongdoers and prosecute the 
same. Lingo v. Hamm o.....-..e-ceseceseeccesecneenncecseceeeceeeeerensen 
There apparently are no accommodations at the 
State Penitentiary to care for and handle children 
under 16 years of age. It is the duty of the State 
to provide such accommodations but the fact that 
none are available does not take from a trial court 
its authority, in a proper case, to sentence a child 
under 16 years of age thereto. Lingo v. Hann ........ 
Where the custody of a minor child is involved in 
a habeas corpus action, the custody of the child is 
to be determined by the best interests of the child, 
with due regard for the superior rights of a fit, 
proper, and suitable parent. Williams v. Williams 
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Injunction. 
1. 


Insurance. 
Ly 


A mandatory injunction may be issued directing the 
removal or alteration of a building or structure 
erected in violation of a restrictive covenant. Hogue 
Usi DOC SROM: sores. sch eee eat hati eetce peste ade datesendbansedeseteneccess 
Injunction may be properly used for the protection 
of public rights, property, or welfare. State ex rel. 
Weasmer v. Manpower of Omaha, Ine. ............-.----+ 
Whether an order is a temporary restraining order 
or a temporary injunction is ordinarily determined 
by whether or not a further hearing was contem- 
plated by the order. If a further hearing is con- 
templated it is a temporary restraining order. If 
further hearing is not contemplated it is a tempor- 
ary injunction. State ex rel. Beck v. Associates Dis- 
COUNRE 6 OT Da. 22s innnnssecdsnteeetias canst ewncg teodschsbdle etch So raneenatetenes 
An order restraining a litigant until the right to a 
temporary injunction can be determined on the 
merits of an appeal is a temporary restraining 
order and not a temporary injunction. State ex rel. 
Beck v. Associates Discount Corp. ..2.-..--.c-cscceesceseserees 
A temporary restraining order is in aid only, and 
not a part of the main action. Its office is only to 
hold matters in statu quo for the time being, and 
until parties can be heard as to the propriety of 
issuing a temporary injunction. State ex rel. Beck 
uv. Associates Discount Corp. ....-..-....---seescescecececeeeteees 
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Statutory exemption of the proceeds of an insur- 


ance policy on the life of an insured is not appli- 
eable where the cost was paid in whole or in part 
by funds of another wrongfully, illegally, or fraud- 
ulently procured by the insured. Mullikin v. Pedersen 
Under statute providing that every action must be 
prosecuted in the name of the real party in interest, 
if the insurance paid by an insurer covers only a 
portion of the loss, the right of action against a 
wrongdoer who caused the loss remains in the in- 
sured for the entire loss, and the action must be 
brought by him in his own name. Dixon v. Coffey .... 


Joint Tenancy. 


1. 


A deposit in a bank of this state made in the name 
of two or more persons and deliverable or payable 
to either or the survivor is a joint account of the 
payees with right of survivorship and the funds 
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3. 


Judgments. 
1. 


INDEX 


represented thereby may be withdrawn in 
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whole or 


in part by either of the payees or the survivor of 


them. Minahan v. Waldo -20...0.....:1cccc0ceee 


The property right of the payees named in a joint 
deposit is fixed by statute, unless a contrary inten- 
tion affirmatively appears from the terms of the 


deposit. Minahan v. Waldo -......ccccc-eecee 


If a payee of a joint deposit is given and has a 
present interest in it, his status in reference to it 
is not changed by the fact that he does not use any 
part of the deposit during the life of the other 


payee. Minahan v. Waldo ........1c-secceceeeee 


The judgment or order of a court or a judge thereof 
may be questioned collaterally if for any reason the 
judgment or order is void. A defendant who is im- 
prisoned under such judgment or order may be dis- 


charged on habeas corpus. Lingo v. Hann 


Proceedings to administer and settle the estate of 
a decedent are in rem. Every person interested 
therein is a party thereto whether he is named or 
not and is bound by the action of the court having 
jurisdiction thereof whether he actually appears in 


the proceeding or is absent therefrom. 


We WOIGO exci cdinccitivccdseidesstekcetlostieacticiastaicledecces 


Minahan 


All matters in issue in a judicial proceeding that 
are judicially determined therein are conclusively 


put at rest by a judgment rendered in it 
not again be litigated. Minahan v. Waldo 


and may 


The doctrine of res judicata applies, except in special 
cases, not only to points upon which the court was 
required by the parties to form an opinion and 
pronounce a judgment, but to every matter which 
properly belonged to the subject of litigation and 
which the parties might have brought forward there- 


in. Minahan v. Waldo 000.2... ecssssseccececeeneenee 


All presumptions are in favor of the regularity of 
proceedings had in a court of general jurisdiction. 
If a judgment rendered by such a court recites 
findings of fact material to the issue heard and 
determined it will be presumed that they were justi- 


fied by evidence submitted to the court. 


De W.GIGO esccisste Mind iets, Sot  e 


Minahan 


The vacation of a judgment against one of two or 
more defendants does not require its vacation as to 
the others, unless it appears that because of an in- 
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10. 


11, 


12. 


13. 


14. 


_ the foreign decree is valid. Yost v. Yost 


terdependence of the rights of the defendants, or 
because of other special factors, it would be pre- 
judicial and inequitable to leave the judgment stand- 
ing against them. Fick v. Herman. ....--..-.-.-cc--ccceo 
A judgment in one state is conclusive upon the 
merits in every other state, but only if the court of 
the first state had jurisdiction to render the judg- 
ment. A divorce decree of a foreign state is sub- 
ject to collateral attack where constructive process 
only has been had in the state granting the di- 
Vorce. Yost V. YOSE ou...ececcescescececececcscceescecsecesennecensessens 
The full faith and credit clause of the federal Con- 
stitution does not operate to make a judgment of a 
sister state a judgment in this state except where it 
can be shown that the court purporting to render 
the original judgment had the necessary jurisdiction 
to decide it on the merits. The presumption is that 


Zenker V. LENT o..ececcececeeececcsccecerssssececesacsenseeee ius 
The burden of undermining the verity which th 
divorce decree of a sister state imports rests upon 
the party attacking its validity. Yost v. Yost ........ 


In a proper case, a party may be estopped from 
collaterally attacking a void judgment induced by 
his own fraudulent conduct. Such an estoppel may 
be asserted only by the party injured and those in 
privity with him. Zenker v. Zenker .......ccccccccceceseseeee 


A judgment rendered by a court that did not have 
jurisdiction of the subject matter or of the person 
is not res judicata of any issue purported to have 
been raised therein, and is subject to collateral 
attack. Zenker v. Zenker o..cccceseessecceccscecsseseneececesesee 


The final determination of the question as to whether 
or not a foreign judgment must be given full faith 
and credit under the federal Constitution rests with 
the Supreme Court of the United States. Zenker 
Vs ONO 2. ssscicnscesuscseeedeiseor ieee iste tT ac 


A landowner who fails to appeal from the award of 
appraisers in a condemnation proceeding is con- 
clusively bound by it. Gruntorad v. Hughes Bros., 
ERG. ek cect tact cette Tt Aes san, ee aden Leste 


A final award in a condemnation proceeding for 
the acquisition of a right-of-way is conclusive upon 
the parties thereto as to all matters necessarily 
within the issues of the proceeding. Gruntorad v. 
Hughes Bros., Inc. 
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It will not be presumed that passion and prejudice 


Liens. 


influenced the action of jurors, but it must be 
affirmatively shown before a verdict will be dis- 
turbed. Johnson v. Nathan 0000... ececcceeeeeeeecesececeees 


An equitable lien is a right, not recognized at law, 
to have a fund or specific property, or its proceeds, 
applied in whole or in part to the payment of a 
particular debt or class of debts. It is not an estate 
or property in the thing itself, nor is it a right to 
recover the thing, but it is merely a charge upon 
it. Schroeder v. Elly in.cc.ccesecssesccecnncsneneccecesscesseecsneeceees 
In the absence of an express contract, a lien based 
upon the fundamental maxims of equity may be 
implied and declared by a court of equity out of 
general considerations of right and justice as ap- 
plied to the relationship of the parties and the 
circumstances of their dealing. Schroeder v. Ely .... 
All liens are created by law or contract. To estab- 
lish a lien the contract must be made with the owner 
of the property on which the lien is sought to be 
imposed. Allied Inv. Co. v. Shaneyfelt 0.0... 


Limitations of Actions. 


1. 


Marriage. 
id. 


An action upon an oral agreement for the feeding 
and care of livestock on shares, which is continuing 
in its nature without a fixed termination date, is 
barred in 4 years from the date the action accrues. 
Uptegrove V. EISGSS8C7 oo......eeecececcccnceceennceecennseeneesnnceeceesen 
Where the nature of the contract and the situation 
of the parties require that it be adjudged that the 
obligation is a continuing one which is not violated 
or broken until there is a refusal to honor a de- 
mand, the demand creates the liability and the 
statute of limitations runs from such demand. 
Uptegrove Vv. ELSQsser .0......2--eccceeccceessenenecesessseeeneesnceenssceee 


Where a divorce decree is held to be void for want 
of jurisdiction by the court granting it, a purported 
subsequent marriage by the party obtaining it is 
also void. Yost v. YoO8t ....2...2-.-2ccecccsccccesccssecesesecececeee 
A person who remarries after obtaining a void de- 
cree of divorce in another state and cohabits there- 
after with the purported spouse as man and wife, 
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even though a ceremonial marriage was had, is an 
occupant of an adulterous relationship with such 
purported spouse. Yost v. Yost .............ssscscseceseeeeeees 
The validity of a marriage is determined by the 
law of the place where it was contracted; if valid 
there it will be held valid everywhere and conversely 
if invalid by the lex loci contractus, it will be in- 
valid wherever the question may arise. Abramson 
We A DTUMBON:. 2osiiveciisiestscecaeedcctescvstocascletsadeasah ogoeclca lisa casadecss 
A meretricious relationship does not necessarily bar 
claims to property acquired during the period of 
such relationship, where the claim is based on gen- 
eral principles of law without respect to a marital 
status. Abramson v. Abramson  .......cecccsccccesccescesene 


Master and Servant. 


1. 


It is the duty of a master to use ordinary and 
reasonable care to furnish appliances reasonably 
safe for the use of his servants in carrying on his 
business, and a failure to exercise such reasonable 
and ordinary care upon his part renders him liable, 
if the servant suffers any injury by reason of his 
negligence in that behalf. Lownes v. Furman ........ 
The master is not an insurer of the safety of the 
appliances which he furnishes. If he exercises the 
reasonable care which a prudent man would ordi- 
narily take for his own safety, under like circum- 
stances, in furnishing his servants with instruments 
reasonably safe for the particular purpose for which 
they are used, he has fulfilled his whole duty in 
that respect. Lownes v. Furman 0.2..eccccceccccecccssssseeee 
Ordinarily, in providing his employees with tools 
and appliances with which to work, an employer is 
bound to exercise reasonable care to insure the 
safety of such employees. The foregoing duty is a 
continuing one. The employer is also bound to keep 
such tools and appliances in a reasonably safe con- 
dition, and to make seasonable inspection with that 
end in view. Lownes v. Furman ooececcccccccccccccccccseccc- 
The duty of the master as to working conditions 
includes a duty to supply competent supervisors of 
the operative details of the business where this is 
reasonably necessary to prevent undue risk of harm 
to his servants. Lownes v. Furman ......................... 
Contributory negligence by an employee is the fail- 
ure to use such precautions for his own safety as 
ordinary prudence requires under the circumstances 
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presented. He is chargeable with contributory negli- 

gence where he fails to take due care to avoid de- 

fects and dangers which are so open and obvious 

that anyone in the exercise of ordinary care and 

prudence would discover them. Lownes v. Furman 57 
6. Where the inference is clear as to a master and 

servant relationship, the determination is made by 

the court; otherwise the jury determines the ques- 

tion after instruction by the court as to the matters 

of fact to be considered. Peetz v. Masek Auto Sup- 

LY COw SARS ee Ne) ose Noda eh ate 588 


Mechanics’ Liens. 
1. The right to a mechanic’s lien is of statutory origin. 
It did not exist in common law or in equity. Krot- 
ter & Sailors v. Pease .....2.-c.cccceccerecenseceeceeseeceeeeserecesece T74 
2. <A claimant to be entitled to the benefit of the Me- 
chanic’s Lien Act must bring himself within its 
terms and comply with the procedure required to 
perfect a lien. Krotter & Sailors v. Pease ..........-.-.-- 774 
3. If a claimant is within the specifications of the 
statute granting the right and has complied with 
the procedure required to perfect a lien, the pro- 
visions of the statute will be liberally interpreted to 
accomplish the purposes of the legislation. Krot- 
ter & Sailors Vv. Pease -..2.......:ccseececccceceeecceecceeceereneseeeaees 774 
4. The Mechanic’s Lien Act provides security exclu- 
sively for materialmen and laborers. Krotter & 
Satlors v; Pease suzc..s cto es oe dh sasha nce pcensescceedeesi tewanees 774 
5. The mechanic’s lien statute does not extend to a 
person who supplies money with which the cost of 
the work or material is paid. Krotter & Sailors v. 
PCOBE ae coe A Aan eee ak Saas cttue tea Meera tate een tenet nats 174 
6. The right to a lien by virtue of the Mechanic’s Lien 
Act is created immediately material is furnished or 
labor is performed within the provisions of the act 
if a claim is made therefor as required by the stat- 
ute. Krotter & Sailors v. Pease ......:ccccccsccscccceseeeeeeeeee 174 


Mortgages. 
1. An instrument in the form of an absolute deed 
will be construed as a mortgage if it was intended 
and made as security for the payment of a debt 
of the maker thereof. Norton v. Dosek 00.0.0... 554 
2. Whether a deed, absolute in form, is a sale or a 
mortgage depends upon the intention of the parties. 
The intention must be ascertained from their declar- 
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10. 


11. 


ations, their conduct, and from any papers they or 
either of them subscribed. Norton v. Dosek ...........- 
In determining if a deed, absolute in form, was 
given as security for the payment of a debt of the 
maker, inadequacy of consideration is an important 
indication that the parties did not consider the con- 
veyance as absolute. Norton v. Dosek ...........---00--+ 
If instruments are made at approximately the same 
time to effectuate an identical purpose, they will be 
construed as though they were one instrument. 
Campbell v. Ohio National Life Ins. Co. ..........c0-- 
If an instrument is intended by the parties to be 
security for a debt it is in equity, without regard 
to its form or name, a mortgage. Campbell v. Ohio 
National Life Ins. C0. ...csccscccesecesccerccncecsceereeensccscceserecceee 
If a deed, absolute in form, is accompanied by a 
defeasance in writing and is intended as security 
for the payment of a debt, it is a mortgage and the 
legal title to the rea] estate does not pass to the 
grantee. Campbell v. Ohio National Life Ins. Co. 
If an instrument is a mortgage in legal effect when 
executed and delivered, its character as such is not 
changed by the effluence of time. Campbell v. 
Ohio National Life [1s. Co. ...ecceccecccscssceseccceecesesescerees 
A deed, absolute in form, is a mortgage if it is 
given to secure the payment of a debt notwithstand- 
ing the parties to the transaction agreed that upon 
default of payment the deed should become an ab- 
solute conveyance of the real estate described in it. 
Campbell v. Ohio National Life Ins. Co. ....2..2.200..00-- 
A test to determine if a conveyance, absolute in 
form, is a sale or a mortgage is whether or not the 
relation of the parties toward each other as debtor 
and creditor continues. If it does, the conveyance 
is in legal effect a mortgage. Campbell v. Ohio 
National Life Ins. CO. ...eccceccscccsesssseecnsecsecerercecesesseceseenee 
If it is established that a deed, absolute in form, 
was intended as a mortgage the relative rights of 
the parties are determined by the law governing 
the relation of mortgagor and mortgagee. Camp- 
bell v. Ohio National Life Ins. Co. .20..2.....1.20ccceeceenee 
A grantor who solicits the aid of equity to de- 
clare a deed, absolute in form, a mortgage is sub- 
ject to the rule that he who seeks equity must do 
equity. Accordingly he must pay the debt secured 
as a condition of his redemption of the property in- 
volved. Campbell v. Ohio National Life Ins. Co. 
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A mortgagee of real estate in possession before 
foreclosure, in the absence of an agreement upon 
the subject, is not entitled to credit for permanent 
improvements made by him but he is liable for the 
net rents and profits which he has received or which 
he might have received by the exercise of reasonable 
care. Campbell v. Ohio National Life Ins. Co. ........ 
A mortgagee in possession who claims ownership 
hostile to the mortgagor is not entitled in an ac- 
counting for rents and profits from the land to 
credit for compensation for services rendered by 
him in managing or supervising the real estate en- 
cumbered by the mortgage. Campbell v. Ohio Na- 
tional Life Ins. C0. ..sccsocenccsccsssccccccsccscsssecscessssseceseceessocee 


Motor Carriers. 


1. 


The State Railway Commission is without power to 
revoke a certificate of convenience and necessity 
in the absence of evidence of a willful failure of 
the holder thereof to observe and comply with the 
Motor Carrier Act or any lawful order or regu- 
lation of the commission or any term, condition, 
or limitation of the certificate. Caudill v. Lysinger 
Where a certificate of convenience and necessity 
is not dormant it may be transferred on approval 
of the State Railway Commission under reasonable 
rules and regulations to be prescribed by it, if the 
transfer will be consistent with public interest, if 
it will not unduly restrict competition, and if the 
transferee is fit, willing, and able to perform the 
service proposed. Caudill v. Ly8tnger .........1cc0ccceee 
The statute governing the transfer of certificates 
of convenience and necessity is permissive in terms 
and not mandatory, and action of the State Railway 
Commission in refusing a transfer will be sustained 
unless it appears that the refusal was unreasonable 
and arbitrary. Caudill v. Lysinger ......ccccccccseceeee 
The State Railway Commission, in order to revoke, 
change, or suspend a certificate of public conven- 
ience and necessity, must proceed in accordance with 
the specific statute. Abler Transfer, Inc. v. Lyon .... 
The term “willful failure,” as used in the motor 
carrier act, is such behavior through acts of com- 
mission or omission which justifies a belief that 
there was an intent entering into and character- 
izing the failure complained of. Abler Transfer, 
TGs 6 We DAO cos lis es os ect abate Resi oe Dakes nae pe a eae ecacd oe 
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Municipal Corporations. 


1. 


7. 


10. 


11. 


It is not necessary that a municipality accept and 
open a street for public use until the public neces- 
sity requires it. Village of Maxwell v. Booth ............ 
If an act of a municipality can only be rightfully 
done on a highway, it is regarded as acceptance of 
that highway. Village of Maxwell v. Booth ........... 
The use of streets for telephone or telegraph pur- 
poses is a use for a public purpose. Village of Max- 
WELL; “BOOEM : coccsces ictus tos co icecestbep cesatectaasanedstvecepsecseesstesactess 
Evidence of the acceptance of streets by a city is 
found in the affirmative act of taking possession 
thereof for the purpose of placing therein water 
mains, sewers, and surface drains. Village of Max- 
WELL Ve BOOCR.viuinsdidvnccasedeccescecsiceesincseeis ovagveccvesbeeaetigteaetatee 
The authority granted to the board of trustees of 
a village to locate and open streets is administra- 
tive in its character. Village of Maxwell v. Booth .... 
It is entirely proper to act by resolution, if the 
action taken is merely declaratory of the will of the 
corporation in a given matter and is in the nature 
of a ministerial act. Village of Maxwell v. Booth .... 


The statutory provision that no street, avenue, or 
alley shall be graded unless the same shall be or- 
dered to be done by the affirmative vote of two- 
thirds of the city council or board of trustees, is 
limited to orders for the grading of streets. Village 
Of Marwell v. Boothe .00....1.csececscsecescsnsscsessesecsesecsceecescee 


The streets that proprietors may vacate are those 
only in which no adverse interest has been acquired. 
If accepted by the municipality, and improved so 
that the conveyance has been effective in passing 
the fee thereto, it is beyond the reach of the pro- 
prietors of a part of a plat. Village of Maxwell v. 
BOOM eases testesse Mies aleca hs wanda cies acenatie Re aceisceuitanalealedetsesseusitandecds 
An action to recover on a contract entered into with 
a village contrary to statutory prohibition may not 
be maintained. Heese v. Wenke oooc.eccecececcscscsceseeeee 
Where a contract has been entered into with a vil- 
lage contrary to statutory prohibition and payments 
have been made for materials furnished or service 
performed thereunder, the amounts so paid may 
be recovered in an action by the village or by a tax- 
payer on behalf of the village. Heese v. Wenke ........ 
A contract entered into with a village contrary to 
statutory prohibition is void. Heese v. Wenke ........ 
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In an action to recover damages from a county by 
virtue of the statute the burden is on the plaintiff 
to establish negligence of the county and that the 
negligence was the proximate cause of the injury or 
that it was a cause that proximately contributed 
to it. Shields v. County of Buffalo -....2...-.--ccccnceeee 
The existence or presence of smoke, snow, fog, mist, 
blinding headlights, or other similar elements which 
materially impair or wholly destroy visibility are 
not to be deemed intervening causes but rather as 
conditions which impose upon the drivers of automo- 
biles the duty to assure the safety of the public by 
the exercise of a degree of care commensurate with 
such surrounding circumstances. Shields v. County 
OF BUG GUO: sccccsicceudessacesii oe soecdates SRG cdetc ceded Geaveecasees tent 
Guerin v. Forburger 
Negligence is a question of fact and may be proved 
by circumstantial evidence and physical facts. All 
that the law requires is that the facts and circum- 
stances proved, together with the inferences that 
may be properly drawn therefrom, shall indicate 
with reasonable certainty the negligent act charged. 
Shields v. County of Buffalo ......scccscececscccesecessesscecasees 
In order to constitute actionable negligence there 
must exist three essential elements, namely, a duty 
or obligation which the defendant is under to pro- 
tect the plaintiff from injury, a failure to discharge 
that duty, and injury resulting from the failure. 
Downes V. FUrman oo... csesececceeeeceseeeeeresseceesceeeeceecseeenene 
It is the duty of a master to use ordinary and 
reasonable care to furnish appliances reasonably 
safe for the use of his servants in carrying on his 
business, and a failure to exercise such reasonable 
and ordinary care upon his part renders him liable, 
if the servant suffers any injury by reason of his 
negligence in that behalf. Lownes v. Furman. ........ 
The master is not an insurer of the safety of the 
appliances which he furnishes. If he exercises the 
reasonable care which a prudent man would ordi- 
narily take for his own safety, under like circum- 
stances, in furnishing his servants with instruments 
reasonably safe for the particular purpose for which 
they are used, he has fulfilled his whole duty in 
that respect. Lownes v. Furman 0.0... ccccecceeeceeeeeeee 
Ordinarily, in providing his employees with tools 
and appliances with which to work, an employer is 
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bound to exercise reasonable care to insure the 
safety of such employees. The foregoing duty is a 
continuing one. The employer is also bound to keep 
such tools and appliances in a reasonably safe con- 
dition, and to make seasonable inspection with that 
end in view. Lownes v. Furman .00.....22:cecceeccceeerneee 
The duty of the master as to working conditions 
includes a duty te supply competent supervisors of 
the operative details of the business where this is 
reasonably necessary to prevent undue risk of harm 
to his servants. Lownes Vv. FUrmMa@t ...........csccneccsseeee 
Contributory negligence by an employee is the 
failure to use such precautions for his own safety 
as ordinary prudence requires under the circum- 
stances presented. He is chargeable with contri- 
butory negligence where he fails to take due care 
to avoid defects and dangers which are so open 
and obvious that anyone in the exercise of ordinary 
care and prudence would discover them. Lownes 
US TOURING, 0 sacicec nS So ack caatbenws eaetetiaane caters eee aha 
Where different minds may reasonably draw differ- 
ent conclusions or there is a conflict in the evidence 
as to whether or not negligence or contributory 
negligence has been established, the question is for 
the jury. Price Vv. Kang oo.ccccccccceccesseccsessseneenecsseeseneseeee 
It is only where the evidence shows beyond dispute 
that plaintiff’s negligence is more than slight as 
compared with defendant’s negligence that it is 
proper for the trial court to instruct the jury to 
return a verdict or to dismiss the plaintiff’s peti- 
tion, Price UV. King -2....-c-cccceccecceseceeeesseseecssenenseseneseneees 
Parsons V. COOPCT MN -00....1.ccescececceenseeeeeecseececsavessscaseerees 
Guerin Vv. FOr burger .cccccccccccccscecceccscceecsesesssssesaserssesseceree 
Negligence must be proved by direct evidence or 
by facts from which negligence can reasonably be 
inferred. In the absence of such proof negligence 
will not be presumed. Price v. King 0......cccsccceee 
The burden of proof is on the plaintiff to prove 
negligence on the part of the defendant by a pre- 
ponderance of the evidence. The burden of proof 
is on the defendant to prove contributory negligence 
on the part of the plaintiff by a preponderance of 
the evidence. An instruction to this effect cannot 
afford any basis for error. Price v. King .........0 
As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile on a 
highway in such a manner that he cannot stop in 
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time to avoid a collision with an object within the 
range of his vision. Greyhound Corp. v. Lyman- 
Richey Sand & Gravel Corp. o........2:-.c1c1ccceeeeeeceeeeeeteese 
Fridley v. Brush .........0.-c100--0 

Guerin V. FOr burger... .escccecceccesccencceceseceseeseensecceesesesseeses 
Proximate cause is that cause which in a natural 
and continuous sequence, unbroken by any efficient 
intervening cause, produces the injury, and without 
which the accident could not have happened. Kroe- 
Ger Ve SOFTONE ..0..ceccescceseneseccscsenssessceevecercestenssensereseeneeness 
Doctrine of efficient intervening cause stated. Kroe- 
HEP Vs. SOPTONEN: soccedsscscvi cecessicetevencscnscoaedessinvsciatecassgeseeencecs 
If the original negligence is of a character which, 
according to the usual experience of mankind, is 
liable to invite or induce the intervention of some 
subsequent cause, the intervening cause will not 
excuse it, and the subsequent mischief will be held 
to be the result of the original negligence. Kroeger 
Ds OPLONER: xc. cccscrcdeccieencscees acces enccpe tee sasate cies cecntO sec Sencetenste 
A cause of an injury may be the proximate cause 
notwithstanding it acted through successive instru- 
ments or a series of events, if the instruments or 
events were combined in one continuous chain or 
train through which the force of the cause operated 
to produce the injury. Kroeger v. Safranek ............ 
Trial court should sustain motion for directed ver- 
dict when the evidence, viewed in the light most 
favorable to the party against whom the motion is 
directed, fails to establish actionable negligence. 
Griess V. Borchers .....2...-..-ecc-ceeseeceeeccncesecseeeeennsenenereeceeee 
Rule for application of doctrine of comparative 
negligence stated. Griess v. Borchers .....-.....----0c---00 
The circumstantial evidence rule in negligence cases 
requires that the facts and circumstances proved, 
together with the inferences that may be legitimately 
drawn from them, shall indicate, with reasonable 
certainty, the negligent act of which complaint is 
made. Griess v. Borchers .......ccccccsescesceccesesccncesencecenesee 
Duty of driver of an automobile entering an inter- 
section of two streets or highways stated. Griess 
Der BROTCROTS -:aiccbstacsseetshcess ade dontipsdaddnaseeetctencclhcattoaiiayeenestctbees 
Parsons V. COOper Man ......-...0ceeccceeeeeeseereecseeeneseeeerecenene 
Right-of-way rule governing situation where two 
motorists approach an intersection at or about the 
same time stated. Griess v. Borchers ... 
Parsons V. COOPCTMNGN -2.....1-.sccevseeeesereeescecccceeceeetenesaereees 
A vehicle which has entered an intersection and is 
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passing through it at a lawful speed has the right- 
of-way over a vehicle approaching the intersection 
from a different direction into its path. Griess v. 
BOrChO rs saciaceci tos ccc sh Sec tek ahead ithastses ated ceaese a aeeacas seat eaees 
One having the right-of-way may not on that ac- 
count proceed with disregard of the surrounding 
circumstances, nor is he thereby relieved from the 
duty of exercising ordinary care to avoid accidents. 
Griess V. BOrChRETS ....c.cescsceccceccereceneeecnnseecncsenecnceensseeceenses 
The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed by statute is 
determined by the further test of whether the 
speed is greater than was reasonable and prudent 
under the conditions then existing. Griess v. 


BOr GRO 8® s.scc.scdcsesasdiccssssase secsaetacsccaessoucivsedsessleaveceeadebessecedssus : 


Rule governing instructions on burden of proof of 
contributory negligence stated. Griess v. Borchers 
Essentials of doctrine of res ipsa loquitur stated. 
Benedict v. Eppley Hotel Co. .......22..:cc:cccccceeveceeeeeeeeeee 
If facts are shown to which the doctrine of res 
ipsa loquitur has application, an inference of negli- 
gence arises and a question is presented for the 
jury as to liability. Benedict v. Eppley Hotel Co. .... 
In those cases where reasonable minds may differ 
on the question of whether or not the operator of 
an automobile exercised the ordinary care required 
of him under the circumstances of the particular 
situation, the issue of negligence on the part of the 
operator is one of fact to be determined by a jury. 
PAarsons Vi COOPCTMAN w..ceceeccccecccenncceeercensenensnsescecessaseere 
Rule as to pleading and proof of contributory 
negligence stated. Fridley v. Brush .0...ccccccccecee 
Under general allegations of contributory negli- 
gence supported by evidence, the trial court, with- 
out request, should submit to and properly instruct 
the jury on such charges. However, where the 
trial court has instructed the jury on a specific 
charge of contributory negligence pleaded in the 
defendant’s answer, such instruction is sufficient. 
Fridley vs Brushes ctsccicevegtsecsuc cesta scot dabessseeeceuseaveeccees 
A driver of an automobile is legally obligated to 
keep such a lookout.that he can see what is plainly 
visible before him and he cannot relieve himself of 
that duty. He must so drive his automobile that 
when he sees the object he can stop his automobile 
in time to avoid it. Fridley v. Brush 
Guerin v. Forburger 
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Even though driver of automobile has the right-of- 
way, he must keep a lookout ahead and is bound to 
take notice of the road, to observe conditions along 
the way, and to know what is in front of him for 
a reasonable distance. Fridley v. Brush ............002+ 
Railroad companies may provide lights and gates 
at crossings for the protection of those crossing, 
but their presence does not excuse one passing who 
fails to exercise precaution for his own safety. 
Milk House Cheese Corp. v. Chicago, B. & Q. R. R. Co. 
Neither open gates nor failure of the railroad com- 
pany to give signals at a railroad crossing relieves 
one about to cross the tracks from the duty to use 
due care to look and listen for an approaching train. 
Milk House Cheese Corp. v. Chicago, B. & Q. R. R. Co. 
When a source of danger situated outside the limits 
of the highway is of itself a direct menace to 
travel and is susceptible to remedial measures which 
can be reasonably applied within the boundaries of 
the highway, the failure to employ such measures 
will be regarded as an insufficiency or a want of 
repair, or a want of reasonable care for the safety 
of travelers. Clouse v. County of Dawson ................ 


A reasonable anticipation of consequences is a neces- 
sary element in determining whether a particular 
act or omission is actionable negligence. If the 
danger was one not reasonably to be anticipated, 
no duty on the part of the county to warn arises. 
Clouse v. County of Dawson .0....ccccceccceseceeceeeeeeseeeeceenee 


Where there is evidence upon which the minds of 
reasonable men may differ as to whether or not a 
party was guilty of negligence which caused or 
proximately contributed to the death of a person 
killed in an accident, the question of negligence is 
one for a jury. Bailey v. Spindler 


The violation of a statute relating to the operation 
of a motor vehicle on a public highway is evidence 
of negligence. Bailey v. Spindler ..2.......ccececceccceseesesee 
In the absence of evidence of the conduct of a person 
killed in an accident, a presumption obtains that he 
was in the exercise of due care for his own safety. 
Batley v. Spindler 0... ..sescecececesessseseesesseeescscceseseesseceeeece 


In a negligence case wherein it is pleaded as an 
affirmative defense that a party other than the de- 
fendant was guilty of negligence which was the 
proximate cause of the accident and there is evidence 
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New Trial. 


1. 


to support the pleading, it is error for the court to 
refuse to instruct on such issue. Bailey v. Spindler 
In a negligence action, the burden of proof is on 
the plaintiff to prove defendant’s negligence and 
that such negligence was the proximate cause of 
the injury of which complaint is made. Carman 
De FAN O Ub 2 ccs saccades ectesatecctecnaSccsaceaestsasnees etn iota 
Every pedestrian crossing a highway within a busi- 
ness or residence district at any point other than a 
pedestrian crossing, crosswalk, or intersection is 
required by statute to yield the right-of-way to ve- 
hicles upon the highway. Carman v. Hartnett ........ 
One who crosses a street at any point other than 
a pedestrain crossing, crosswalk, or intersection is 
required to keep a constant lookout for his own 
safety in all directions of anticipated danger. Car- 
MON Vs. HOTEL: cocci cscsecc aces detect Nicole steak sacip dues sedosaxte 
Where a person crossing a street at a point other 
than a pedestrian crossing, crosswalk, or intersec- 
tion fails to look to his right for approaching traf- 
fic and is struck by an automobile coming from 
that direction, he is guilty of negligence sufficient 
to bar a recovery of damages as a matter of law. 
Carman v. Hartnett 2.0... eeceecececeseseesescescceeceeececceeesesesese 
The violation of a statute, the design of which is 
to protect the safety of people in the use of public 
highways, is evidence of negligence. Guerin v. For- 
DUTY CT 9 cic tS ed ae rl SoS les andl Me 
Negligence to justify a recovery of damages must 
have proximately caused or contributed to the in- 
jury for which compensation is sought. Guerin v. 
POV OUT GOT 28 rata cis Se cans dest atacabacts cb cud onic hepadeeclessasteceis 
The proximate cause of an injury is that cause 
which, in the natural and continuous sequence, 
unaccompanied by any efficient intervening cause, 
produces the injury, and without which the result 
would not have occurred. Guerin. v. Forburger .... 
Contributory negligence is defined. Guerin v. For- 
DUNO OS Fits ence a a eee Oe Ds Logi alot tal 
There is nothing that will excuse the failure of a 
motorist to see what was plainly in sight if he had 
maintained a proper lookout. Guerin v. Forburger 


Upon motion for new trial, the alleged errors that 
may be considered in the district court are those 
which appear in the record of the proceedings which 
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resulted in the verdict and judgment and which are 
called to its attention by the motion or appropriate 
Pleading. Dixon v. Coffey  -...-..-c-c-c--ccceecccesseesetsetseeees 
Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of 
the unsuccessful party. Dixon v. Coffey ............---- 
The district court is required to consider and de- 
termine motions for a new trial by the exercise 
of its judicial discretion, which means the applica- 
tion of statutes and legal principles to all of the 
facts in a case. Dixon Vv. Coffey .........-..:ccc-eeseseene. 
Rule for exercise of judicial discretion by trial 
court in granting or refusing a motion for new 
trial stated. Dixon v. Coffey .....--cccccccscescceeeceecccseeereeees 


One who sues to recover a public office has the bur- 


den of proving every fact essential to his title. 
His recovery depends upon the strength of his own 
title and not upon the weakness of the claim of 
his adversary. State ex rel. Johnson v. Hagemeister 


Parent and Child. 


1. 


Where a wife is conclusively found to be occupying 
an adulterous relationship with a man not her hus- 
band, she is an unfit person as a matter of law to 
have the care and custody of her minor children as 
against the husband she has wronged. Yost v. Yost 


The courts may not properly deprive a parent of 
the custody of a minor child unless it is shown that 
such parent is unfit to perform the duties imposed 
by the relation or has forfeited that right. Wil- 
Vas vy. Willig 00... ee eeeeceeeeceneeceeceneccetaneneeeneeceeesenenene 


The natural rights of a parent to the custody of 
his child must yield to the best interests of the 
child where the preferential right has been forfeited. 
Williams Vv. Willicams 2... ceeseececceeeceneeeneceecteeeencneeseeenseeene 


Where a parent commits an infant child to the care 
and custody of others who properly care for the 
child in a suitable home for many years without 
compensation, and thereby permits strong mutual 
attachments to develop, the parent forfeits his 
natural right to its custody. The controlling con- 
sideration in a subsequent proceeding by the father 
to regain its custody is the welfare and best in- 
terests of the child. Walliams v. Williams ................ 
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Under statute providing that every action must be 


prosecuted in the name of the real party in interest, 
if the insurance paid by an insurer covers only a 
portion of the loss, the right of action against a 
wrongdoer who caused the loss remains in the in- 
sured for the entire loss, and the action must be 
brought by him in his own name. Dizon v. Coffey 


The office of the ad damnum in a pleading is to 
fix the amount beyond which a party may not re- 
cover on the trial of his action. Kroeger v. Safranek 
A general demurrer admits all the allegations of 
fact in the pleading to which it is addressed, which 
are issuable, relevant, material, and well pleaded; 
but does not admit the pleaders’ conclusions of law 
or fact. Montgomery v. Blazeke .......ccccceccccececneeeeeee 
A general demurrer tests the substantive legal 
rights of parties upon admitted facts, including 
proper and reasonable inferences of law and fact 
which may be drawn from facts which are well 
pleaded. Montgomery v. Bl@zek ..0......2.ccccesceceecscseeeeeee 
The law of amendments should be liberally construed. 
Except as otherwise provided by statute or rule of 
court, a party seeking to amend the pleadings is not 
required to do so in any particular form or manner 
nor to support his application therefor by affidavit 
if the court is in some appropriate manner informed 
of the nature and purpose of the proposed amend- 
ments. Diwon Vv. Coffey ...-...cccccccceececceseeecnerercecneeeececnsees 
Amendments of pleadings should be allowed when- 
ever such amendments appear to be in furtherance 
of justice. When such amendments make a continu- 
ance necessary or otherwise increase the costs, such 
terms should be imposed as are just under the cir- 
cumstances. Dixon V. Coffey --.......cccccccecccecessscseeessseeeee 
Rule for consideration of general demurrer stated. 
Brunson v. Ranks Army Store ......sccccscccccccceeceeseeeeee 
Demurrers to amended petition based upon alleged 
violation of right of privacy were properly sus- 
tained. Brunson v. Ranks Army Store 2.0.02... 
A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are 
issuable, relevant, material, and well pleaded; but 
does not admit the pleader’s conclusions. Babin v. 
County Of Madison .20.2...c.ccccececcceccsesccsceceeeceeseteceseseceeeceeees 
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In passing on a demurrer to a petition, the court 
will consider an exhibit attached thereto and made 
a part thereof, if the allegations stated therein either 
aid the petition in stating a cause of action or charge 
facts going to avoid liability on the part of the 
defendant. Babin v. County of Madison ................. 
Allegations and proof required to maintain an ac- 
tion for damages for false representations stated. 
Cook Livestock Co., Inc. V. Reisig. ........:cc1scccssseesseeeeeee 


Personal service of summons, if procured by fraud, 
trickery, or artifice is not sufficient to give a court 
jurisdiction over the person thus served. A service 
of summons through such improper means is in- 
valid. Zenker v. Zenker  ........cssscseecsesseeceeeeceseeseccesecnene 
When a statute requires service upon a designated 
person or persons and no method of service is pre- 
scribed, and the question of whether or not service 


has been had comes into dispute, the burden de- 


volves upon the party making the service to make 
due proof thereof. State ex rel. Weasmer v. Man- 
power Of Omaha, [Me. o.......ceeccsseseeeeenccccecenssesenenseeenceese 
As against clear and unequivocal evidence that no- 
tice was not received, proof that notice was placed 
in the mail addressed to the party to be served may 
not be accepted as due proof of service. State ex 
rel. Weasmer v. Manpower of Omaha, Ine. .............. 


Public Service Commissions. 


1. 


An order of the State Railway Commission is not 
reviewable by the Supreme Court unless and until 
the order imposes an obligation, denies a right, or 
fixes some legal relationship as a consummation 
of an administrative process. Houk v. Beckley ........ 
Basis for review of administrative ruling stated. 
Houk v. Beckley .............cc--cccescsecscscessnnecsscesccsnscsenscessnssese 
On appeal to the Supreme Court from the State 
Railway Commission, the evidence presented before 
the commission, as certified by the official steno- 
grapher and the chairman of the commission, to- 
gether with the pleadings and filings duly certified 
in the case under the seal of the commission, make 
up the record. Caudill v. Lysinger 2... ..eseccccceccesees 
The State Railway Commission is without. power to 
revoke a certificate of convenience and necessity 
in the absence of evidence of a willful failure of the 
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Railroads. 
1. 


holder thereof to observe and comply with the Motor 
Carrier Act or any lawful order or regulation of 
the commission or any term, condition, or limitation 
of the certificate. Caudill v. Lysinger ......--.------.:---0-- 
Where a certificate of convenience and necessity 
is not dormant it may be transferred on approval 
of the State Railway Commission under reasonable 
rules and regulations to be prescribed by it, if the 
transfer will be consistent with public interest, if 
it will not unduly restrict competition, and if the 
transferee is fit, willing, and able to perform the 
service proposed. Caudill v. Lysinger’ ............0 
The statute governing the transfer of certificates 
of convenience and necessity is permissive in terms 
and not mandatory, and action of the State Rail- 
way Commission in refusing a transfer will be sus- 
tained unless it appears that the refusal was unrea- 
sonable and arbitrary. Caudill v. Lysinger ............ 
On an appeal to the Supreme Court from an order 
of the State Railway Commission, administrative 
and legislative in nature, the only questions to be 
determined are whether the commission acted within 
the scope of its authority and if the order complained 
of is reasonable and not arbitrarily made. Abdler 
Transfer, Ine. V. LY OM oi.eccesssececenesesccsscesessssscsnsessecscsensees 
Unless an order of the State Railway Commission 
is shown to be unreasonable or arbitrary, the Su- 
preme Court is not authorized to interfere with the 
power of the commission to regulate common car- 
riers. Abler Transfer, Inc. Vv. LYON 2........1cc2ccceseeseeene 
The State Railway Commission, in order to revoke, 
change, or suspend a certificate of public conven- 
ience and necessity, must proceed in accordance 
with the specific statute. Abler Transfer, Inc. v. 
LYON So siscisertc tees cee cre A id ele eh ie ee to Ny 
The term “willful failure,” as used in the motor 
carrier act, is such behavior through acts of com- 
mission or omission which justifies a belief that 
there was an intent entering into and character- 
izing the failure complained of. Alber Transfer, Inc. 
Vi TL YON: sisctecscsce Basted tac pce ost asc t Sethccls esate eu a 


If the operator of a motor vehicle is familiar with 
a railroad crossing and the surrounding conditions, 
it is his duty in approaching it to look and listen 
at a time and place where looking and listening 
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will be effective even though vision of the railroad 
track is restricted. Milk House Cheese Corp. v. 
Chicago, B. & Q. BR. Ry C0. wiceceeeesseccsessseeecceeccseeensenennennee 
It is the duty of the driver of a motor vehicle ap- 
proaching a railroad crossing to have it under such 
control that when he arrives at a place where it 
is possible to see and to hear an approaching train 
he can stop and avoid a collision with it. Milk 
House Cheese Corp v. Chicago, B. & Q. R. R. Co. .... 
It is the duty of a traveler on a highway, when ap- 
proaching a railroad crossing, to look and listen 
for the approach of trains. If he fails without a 
reasonable excuse to exercise such precautions, he 
is guilty of contributory negligence more than slight 
as a matter of law, and no recovery can be had for 
damages resulting from a collision with a passing 
train. Milk House Cheese Corp. v. Chicago, B. & 
Qe, Fee Pe COs ese ect rele oot areata eee Sassdaa sina tauvsestescdh 
Generally, a person who drives a motor vehicle on 
a railroad track at a highway crossing in front of 
an approaching train, which he could have seen, had 
he looked, or could have heard, had he listened, is 
in law guilty of contributory negligence, and cannot 
recover damages from the railroad company. Milk 
House Cheese Corp. v. Chicago, B. & Q. R. R. Co. .... 
Railroad companies may provide lights and gates 
at crossings for the protection of those crossing, 
but their presence does not excuse one passing who 
fails to exercise precaution for his own safety. Milk 
House Cheese Corp. v. Chicago, B. & Q. R. R. Co. .... 
Neither open gates nor failure of the railroad com- 
pany to give signals at a railroad crossing relieves 
one about to cross the tracks from the duty to use 
due care to look and listen for an approaching train. 
Milk House Cheese Corp. v. Chicago, B. & Q. R. R. Co. 


Reformation of Instruments. 


A preponderance of evidence sufficient to justify re- 


formation of a written instrument requires proof 
that is clear, convincing, and satisfactory. Frentzel 
v. Siebrandt 


Right of Privacy. 


1. 


The doctrine of the right of privacy was not recog- 
nized or enforced in the ancient English common 
law. Brunson v. Ranks Army Store 00.0.0... 
There is no statutory provision in this state with 
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reference to the doctrine of the right of privacy. 
Brunson v. Ranks Army Store ........-cccccccesceecceeceeensenes 


Evidence was insufficient to prove either an ex- 
press or an implied warranty under Uniform Sales 
Act. Cook Livestock Co., Inc. v. Reisig. -.......:-2:.c.0 
Generally, the lien of an artisan making repairs to 
a chattel at the instance of a conditional vendee in 
possession is subordinate to the rights of a con- 
ditional vendor under a contract of which the arti- 
san has constructive or actual notice. Allied Inv. 
Co. v. Shamey felt ..ccececccceccccsscesescsseeceesesesccccccessnececceeeeeees 
The statute giving a possessory lien for repairs on 
an automobile does not warrant a presumption that 
a conditional vendee has authority to encumber the 
automobile for repairs thereon without consent of 
the conditional vendor. Allied Inv. Co. v. Shaneyfelt 
The repairer of an automobile sold under a con- 
ditional sales contract has no possessory lien as 
against an unpaid conditional vendor in the ab- 
sence of a showing that the repairs were made at 
the request of or with the consent of the condi- 
tional vendor or his assignee. Allied Inv. Co. v. 
Shane y felt... eesectic esac ecseceeses sescees festeerees eae dese at ec 


Where the language of a statute is plain and un- 
ambiguous there is no occasion for construction, 
and the statute must be given effect according to 
its plain and obvious meaning. Montgomery v. 
BUG BONG cos ccsa st cececeselsnveseda sds Sasrctatect cv svacecswsaableantes sdaesteteesieeesteed 
If the language of a statute is clear and unam- 
biguous, courts will not by interpretation or con- 
struction usurp the function of the lawmaking 
body and give it a meaning not intended or ex- 
pressed by the Legislature. Montgomery v. Blazek 
The petition on which this case was tried describes 
an employment agency as such agency is defined 
by statute. State ex rel. Weasmer v. Manpower of 
Omaha, Ties: 22... hess eases ai eee iti ee Saad ade tose 
Penal] statutes are inelastic, must be strictly con- 
strued, and may not be extended by implication. 
State ex rel. Weasmer v. Manpower of Omaha, Ince. 
The maintenance of an employment agency has a 
relation to the public welfare. State ex rel. Weas- 
mer v. Manpower of Omaha, Ite. ...c.ccesecceseceeeeeeee 
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Where a statute is plain and certain in its terms, 
and free from ambiguity, a reading suffices, and 
no interpretation is needed or proper. Peetz v. 
Masek Auto Supply Co. incsccssccsssscsscececcsssescecececesseceee 
A liberal interpretation of a statute is one which 
seeks for and fairly and reasonably effectuates the 
legislative intent as to the purposes of the legisla- 
tion. Krotter & Sailors v. Pease 2.........e.sscecceeeceeneee 
The 1947 Legislature passed the Uniform Judicial 
Notice of Foreign Law Act. Abramson v. Abram- 
BOM cs ncnsh Sxeseadasccasiniden ivan tebe setae So Acosta sees 
The Uniform Judicial Notice of Foreign Law Act 
was not intended to remove the necessity of plead- 
ing and presenting the common law or statutes of 
another jurisdiction of the United States. It only 
removes the requirement of proving it. Abramson 
DV.  ADTOMSON  eeceseessescecssvesevaessessessseesessessseseeeceoesnceeeteevecsee 


Domestic corporations are the agents of their stock- 
holders for the purpose of assessing their stock in 
such corporation for taxation and paying the tax 
assessed thereon. Peter Kiewit Sons’ Co. v. County 
OF DOU QUOS ne. ates eee ee she at cased cacdtasaee eattdene pbizteh Seteeasse 
By statute, a county board of equalization is au- 
thorized to meet in special session at any time after 
the close of the annual meeting for the purpose of 
equalizing assessments of omitted and undervalued 
property. Peter Kiewit Sons’ Co. v. County of Doug- 
LOS? . -ssnecaslenvinesnudusvosniveceasgkosedasecsabadnceveuutstssitadednsuctespnscbnadededinese 
Shares of stock and capital stock represent differ- 
ent property rights and may be separately assessed. 
Peter Kiewit Sons’ Co. v. County of Douglas ......... 
A tax on the shares is not a tax on the capital of 
the corporation. Peter Kiewit Sons’ Co. v. County 
Of DDOUQUIG: cise cccocsctaecselicndee stun yestceded cheotedecgeususncbateatt cesealocses 
A state may impose a tax upon the stockholders’ 
interest in a corporation, measured by the value 
of its corporate assets, without making any deduc- 
tion on account of United States securities held 
by the corporation. Peter Kiewit Sons’ Co. v. Coun- 
bY OF Douglas —.ccccsicsiccciccscccne ties ccvacecene ced besceetneeeendtcthececaee 
Policy of state to avoid double taxation is recog- 
nized in statute providing for taxation of shares of 
stock of domestic corporations. Peter Kiewit Sons’ 
Co. v. County Of Douglas ..........-.ce-eccescseceeneerecseneeceeeee 
The method authorized by statute for valuing the 


588 


774 


782 


782 


93 


93 


93 


93 


93 


93 


VoL. 161] INDEX 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


shares of stock of domestic corporations results in 
discrimination against United States obligations. 
Peter Kiewit Sons’ Co. v. County of Douglas ............ 
Principles announced in companion case were con- 
trolling and disposed of issues. Missouri Valley 
Constr. Co. v. County of Douglas. ..-............--0-..0--0-- 
Individual discrepancies and inequalities must be 
corrected and equalized by the county board of 
equalization. The duties of the State Board of 
Equalization and Assessment are unrelated thereto. 
Babin v. County of Madison ..........-.cscsssscceseeceeeseeee 
LeDioyt v. County of Kettn ........sessceeessscceeceeceeceeeeeceee 
The statute requiring notice to the landowner of 
any increase in the assessed value of his realty over 
the last previous assessment is mandatory. A tax 
levied on such increase, made without notice to the 
owner, is void and its collection may be enjoined. 
Babin v. County of Madison .0u......eeccsccscesecceesesessesseeee 
A real estate classification and reappraisal com- 
mittee does not put a binding value upon any prop- 
erty. It merely makes recommendations to the 
county assessor and furnishes evidence for the use 
of the county board of equalization. LeDioyt v. 
County Of Ketthe o...eeecceccccecccscessecsscecceseeesesesesesncearecseseeense 
Approximation both as to value and uniformity is 
all that can be accomplished. Substantial compli- 
ance with the requirements of equalization and uni- 
formity in taxation laid down by the federal and 
state constitutions is all that is required, and such 
provisions are satisfied when designed and mani- 
fest departures from the rule are avoided. LeDioyt 
VU. County Of Ketter u.ececescecscscccecescseeseceeeseeeccesesececsnseeeeceeee 
The sale price of property may be taken into con- 
sideration in determining the actual value thereof 
for tax purposes. However, sale price standing 
alone is not conclusive and other matters relevant 
to the actual value thereof must. be considered in 
connection with the sale price to determine actual 
value. LeDioyt v. County of Keith o..cttcecseesesees 
The burden of proof is upon the taxpayer to estab- 
lish that the value of his property has been arbi- 
trarily or unlawfully fixed at an amount greater 
than its actual value. LeDioyt v. County of Keith 
Burden of proof imposed on taxpayer complaining 
of unlawful assessment stated. LeDioyt v. County 
Of TC: recast Nhat ort ns mie ee at to AL 
Generally, the valuation of property for tax pur- 
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poses by the proper assessing officers should not 
be overthrown by the testimony of one or more in- 
terested witnesses that the values fixed by such 
officers were excessive or discriminatory when com- 
pared with values placed thereon by such witnesses. 
LeDioyt v. County of Keith .........ecceeccceceecceeeseeseeeeee 
Mere errors of judgment by tax officials will not 
support a claim of discrimination. The good faith 
of such officers and the validity of their actions are 
ordinarily presumed, and when assailed, the burden 
of proof is upon the complaining party. LeDioyt v. 
County: of Weith ccs222c sti eee eet scien 
Courts should not usurp the functions of tribunals 
created by law for ascertaining the actual value 
of property for tax purposes or constitute them- 
selves a taxing board or board of equalization. 
LeDioyt v. County of Keith .0..2..ceecccecccceceeeceeseeeeseceeeeee 


A joint tortfeasor is liable for all damages to 
which his conduct has contributed. It is no defense 
that such damages would not have occurred without 
the concurring conduct of another person. Fick v. 
TOT Man aivec scsdsetletehaies Ree ee heats 
Ordinarily the jury in an action against several 
tortfeasors may return a verdict in favor of one 
and against the others. Fick v. Herman ................ 


It is the duty of the trial court to present to the 
jury those issues that are raised by the pleadings 
and find support in the evidence. Shields v. County 
Of! Bugle; cd sai be ko aiid stein dacees tahini ee 
Kroeger V. Saframehe 2.....ccecccecccccenceneeceeeceeesnceneeesenseeneeces 
Johnson UV. NGQnan ....ccceccceecceccccnececseceneecnceeenetccccecssneeneeense 
It is error, which may be prejudicial, to instruct 
on issues which find no support in the evidence. 
Shields v. County of Buffalo 2... .eeeceecccceeseeeeseneeeesene 
Ordinarily the jury in an action against several 
tortfeasors may return a verdict in favor of one and 
against the others. Fick v. Herman ..0......c.ccccccsssceeene 
Where different minds may reasonably draw dif- 
ferent conclusions or there is a conflict in the evi- 
dence as to whether or not negligence or contributory 
negligence has been established, the question is for 
the jury. Price Vv. King ....ececcccccecceccecceeecesenecesessseceneees 
It is only where the evidence shows beyond reason- 
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able dispute that plaintiff’s negligence is more than 
slight as compared with the negligence of the de- 
fendant that it is proper for the trial court to in- 
struct the jury to return a verdict for the defend- 
ant or to enter a judgment notwithstanding the ver- 
dict in his behalf. Price v. King .0.......cccccccccccceeseeeeee 
Where there is a reasonable dispute as to what the 
physical facts show, the conclusions to be drawn 
therefrom are for the jury. The credibility of wit- 
nesses and the weight to be given their testimony 
are solely for the consideration of the jury. Price 
Ds. FCING sis seoweveistedatbiee ete va eet eee ce atest 
Negligence must be proved by direct evidence or by 
facts from which negligence can reasonably be in- 
ferred. In the absence of such proof negligence will 
not be presumed. Price Vv. King. .0.......c1cseecsessesseosesneeees 
Instructions given to a jury must be construed to- 
gether, and if when considered as a whole they 
properly state the law they are sufficient. Price 
Vi TRANG: 5.22, ses ecdscdes secesnd os Stand ciseeaes Hiakapeneesencitnddeiesenstoasseees 
Liakas v. State 
Benedict v. Eppley Hotel Co. ..esecesccscceecssecseececsceenseesees 
The burden of proof is on the plaintiff to prove negli- 
gence on the part of the defendant by a preponder- 
ance of the evidence. The burden of proof is on the 
defendant to prove contributory negligence on the 
part of the plaintiff by a preponderance of the evi- 
dence. An instruction to this effect cannot afford 
any basis for error. Price Vv. King. ......:ssssescese eee 
The trial court should eliminate all matters not in 
dispute and submit to the jury only the controverted 
questions of fact upon which the verdict must de- 
pend. Greyhound Corp. v. Lyman-Richey Sand & 
Gravel COPD s.« 2cciscciSe no PAA Reales ed cite ese ahead 
Where two conflicting instructions are given on a 
question, one containing an incorrect and the other 
a correct statement of law, the latter will not cure 
the former. Greyhound Corp. v. Lyman-Richey Sand 
Gravel: COPD. cel scccscccsieceasestestesed eee aesnciesaieietnetieeets 
The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong. Grey- 
hound Corp. v. Lyman-Richey Sand & Gravel Corp. 
Griess V. Borchers .o........cccecceesceecceceeeceeeeeeeceeeeeeeeeeeceneneeeeee 
Johnson V. NGERGN ......-..eccenccceeecececeececceesececeecetececesneeeeeeees 
The proper method of presenting a case to the 
jury is a clear and concise statement by the court 
of those issues which find support in the evidence 
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and not by substantially copying the pleadings of 
the parties. If, by doing the latter, prejudice re- 
sults to the complaining party it is sufficient ground 
for reversal. Kroeger v. Safranek ........s0ecccceceeees 
The instructions of the trial court to the jury 
should be confined to the issues presented by the 
pleadings and supported by evidence. Kroeger v. 
Safranek: cs ccccdies Siac etteccieed ete tee ass 
It is always the duty of the court to instruct the 
jury as to the proper basis upon which damages 
are to be estimated. The jury should be fully and 
fairly informed as to the various items or elements 
of damage which it should take into consideration 
in arriving at its verdict. Kroeger v. Safranek ........ 
Rule for consideration of motion for directed ver- 
dict stated. Griess v. Borchers .......2...:--c-cscceeeseceeeee 
Milk House Cheese Corp. v. Chicago, B. & Q. R. R. 
COs. ccc ett esas Rete ene 
Cook Livestock Co., Inc. Vv. Reisig. .........--..csccesececeenes 
Trial court should sustain motion for directed ver- 
dict when the evidence, viewed in the light most 
favorable to the party against whom the motion is 
directed, fails to establish actionable negligence. 
Gress V. Borchers .......-csccecccesececcenceceececsoesceescseerecceeeeetenes 
Rule for application of doctrine of comparative 
negligence stated. Griess v. Borchers ..........-:---00-0- 
While in a personal injury action the better prac- 
tice is to state to the jury in suitable words that 
plaintiff sues for an amount sufficient to compen- 
sate him for the loss sustained, it is not ordinarily 
prejudicial error to state the amount for which the 
action is brought. Griess v. Borchers 2.2... 
Rule governing instructions on burden of proof of 
contributory negligence stated. Griess v. Borchers 
Instructions should be considered together in order 
that they may be properly understood. When, as 
an entire charge, they properly submit the issues 
to the jury, the verdict will not be set aside for 
harmless error in one of them. Griess v. Borchers 
The determination of the issue of whether or not 
the evidence at a retrial is different from that pre- 
sented at an earlier trial is for the court and not 
the jury. Benedict v. Eppley Hotel Co. ...0....0.010... 
In deciding whether or not there is error in a sen- 
tence or phrase of an instruction, it will be con- 
sidered with the instruction of which it is a part 
and the remainder of the charge to the jury. The 
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meaning thereof will be determined not from the 
sentence or phrase alone but by consideration of all 
that is said upon the subject. Benedict v. Eppley 
Hotel, COx- ash5 Meee dtcesek at ea ae eu Genesee 
In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be 
awarded rests largely in the sound discretion of the 
jury and courts are reluctant to interfere with a 
verdict so rendered. Benedict v. Eppley Hotel Co. .... 
A verdict may be set aside as excessive only when 
it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, or mistake, or that 
the jury disregarded the evidence or controlling 
rules of law. Benedict v. Eppley Hotel Co. ............ 
In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct 
a verdict against him. Parsons v. Cooperman ........ 
Rule stated as to pleading and proof of contributory 
negligence. Fridley v. Brush .0.....ccccceccccccscecseseseeeeeeeeene 
Under general allegations of contributory negligence 
supported by evidence, the trial court, without re- 
quest, should submit to and properly instruct the 
jury on such charges. However, where the trial 
court has instructed the jury on a specific charge of 
contributory negligence pleaded in the defendant’s 
answer, such instruction is sufficient. Fridley v. 
Br Ushi c siccesceshschcpek es eta Lave daeab lps Rode alice thd ee 
The true meaning of instructions is to be deter- 
mined not from a separate phrase or paragraph, 
but by considering all that is said on each subject or 
branch of the case. Fridley v. Brush .0...20...s1cc0--000- 
The meaning of an instruction, not the phraseology, 
is the important consideration, and a claim of preju- 
dice will not be sustained when the meaning of an 
instruction is reasonably clear. Fridley v. Brush .... 
An instruction will not be held to be prejudicially 
erroneous merely because of a harmless imperfec- 
tion which cannot reasonably be said to have con- 
fused or misled the jury to the prejudice of the party 
complaining. Fridley v. Brush ........0.-ccsccccsccscssecsececeee 
If an examination of all the instructions given by 
the trial court discloses that they fairly and correct- 
ly state the law applicable under the evidence, error 
cannot be predicated thereon. Fridley v. Brush ........ 
A verdict may be set aside as excessive only (1) 
when it is so clearly exorbitant as to indicate that it 
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was the result of passion, prejudice, or mistake, or 
(2) where it is clear that the jury disregarded the 
evidence or controlling rules of law. Fridley v. 
Breley nso sh cok bc cneescesneee tie einen Aa eet eed a wd eas 
Where the law furnishes no legal rule for measuring 
damages, the amount to be awarded rests largely in 
the sound discretion of the jury. The courts are re- 
luctant to interfere with a verdict so rendered. 
Fridley v. Brush, .2.....cccccccsseccseceecceeeeccoseeseceneecenenencasenseesens 
It will not be presumed that passion and prejudice 
influenced the action of jurors, but it must be af- 
firmatively shown before a verdict will be disturbed. 
Johnson V. NQtQhan ..0.....cccccceeccccceceeceenenecerseeenseseeenenseneeceee 
The giving of a cautionary instruction generally 
rests within the judicial discretion of the trial court. 
Johnson V. NQtQhan .0.....ccccseencccsceceeesencceeteecereceeeeeenceeeeeeeees 
Instructions must be considered and construed to- 
gether, and if they are not sufficiently specific in 
some respects, it is the duty of counsel to offer re- 
quests for instructions that will supply the omis- 
sion, and, unless this is done, the judgment will not 
ordinarily be reversed for such defects. Johnson v. 
NOHO: Jessssvcseaiccceteosegieiecs un asia pebceetsbacersee cd dete eevee 
A supplemental instruction is sufficient if it contains 
a correct statement when considered in connection 
with the main charge. Johnson v. Nathan. ...........-.--- 
A party may not complain of misconduct of counsel 
if, with knowledge of such misconduct, he does not 
ask for a mistrial, but consents to take the chance of 
a favorable verdict. Johnson v. Nathan .............::0 
A statute requiring that instructions be in writing 
is not to be so construed as to require the court to 
reduce to writing all the admonitions which it may 
be proper to give the jury while the trial is in prog- 
ress. Grandsinger V. State ........-2ccc--csccceeceeeeseencneceeceee 
Subject to general rules, the trial court may orally 
give its opinion on a motion to exclude testimony; 
in ruling on the admissibility of evidence, may ex- 
plain its rulings; and may state for what purpose 
evidence is admitted, limit its application, or direct 
the jury to disregard it. Grandsinger v. State ........ 
A defendant in a criminal action may not predicate 
error on an instruction that is more favorable to him 
than is required by the law applicable to the charge 
made. Grandsinger V. StQte o...cccececccscecceeccesecceeeeeee 
All instructions given should be considered in deter- 
mining whether a particular instruction is preju- 
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dicial. Where instructions considered as a whole 
state the law fully and correctly, error may not be 
predicated thereon merely because a separate in- 
struction, considered by itself, might be subject to 
a criticism or is incomplete. Grandsinger v. State .... 
It is not error to refuse instructions requested by de- 
fendant where the court on its own motion has given 
the substance of such requests. The trial court is 
not required to instruct in the exact language of a 
requested instruction. If the point is covered by an 
instruction couched in proper terms, it meets all the 
requirements of the law. Grandsinger v. State ........ 
The mere fact that a witness in a criminal prosecu- 
tion is a regular law enforcement officer does not en- 
title an accused to an instruction that the jury in 
weighing his testimony should exercise greater care 
than in weighing the testimony of other witnesses. 
Grandsinger v. State o.........ccccceesseesesecesesccesssesseececatenees 
The rule that in weighing the testimony of informers 
and detectives greater care and closer scrutiny 
should be exercised than in considering the testimony 
of witnesses who are disinterested is generally not 
applicable to public law enforcement officers. Grand- 
SING 1 Ve SCQbe ze ss ale oki sake teiecis dead sin Shee detscid ease ectamisariese ite 
In a homicide prosecution it is not proper to give an 
instruction as to assault in any of its grades unless 
such instruction is applicable and authorized by the 
evidence. Grandsinger V. State .u........secccccsececccsneeseeseee 
Pardon or parole is not a matter of concern for the 
jury. Its decision should not rest upon whether 
pardon or parole is easy or difficult to secure. 
Grandsinger V. State ....cececcccscccccscenceseesescescesneensssesseenese 
In a homicide case, a prosecutor has a right to urge 
the jury to fix the penalty at death if the accused 
is found guilty of murder in the first degree, and 
the scope of his argument in that regard should be 
given a broad latitude provided it is predicated 
upon the evidence or reasonable inferences there- 
from. Grandsinger Vv. State -......2ecceccccccsceccessccsssceesecesseee 
It is improper and error for the prosecutor to make 
any statements in his closing argument with regard 
to pardon or parole, although it is not prejudicial 
error to make remarks which are simply a statement 
of existing constitutional or statutory law, if the 
statement is unaccompanied by other related objec- 
tionable or prejudicial remarks. Grandsinger v. 
SEGEES csc sceelscvcntzees s.teeedoee, Seattle eect Seas et eseatas tects 
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Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the 
question, as a matter of law, rather than submit it 
to a jury for determination. Milk House Cheese 
Corp. v. Chicago, B. & Q. BR. BR. C0. -eccsescccseeeeececeeeeee 
As a general rule, an actual offer of evidence 
upon an issue is not necessary in order to pre- 
serve the question for review if the trial court 
has theretofore ruled that no proof upon that issue 
will be received. Dixon v. Coffey .........c.ececcerceeeeneee 
Where the court properly instructs upon an issue 
presented by the pleadings or evidence, it is not 
error to refuse to give a tendered instruction cov- 
ering the same subject matter. Bailey v. Spindler 
It is not error for the court to refuse to instruct 
upon issues pleaded but which find no support in 
the evidence. Bailey v. Spindler oo. ceecseeeeeee 
In a negligence case wherein it is pleaded as an 
affirmative defense that a party other than the de- 
fendant was guilty of negligence which was the 
proximate cause of the accident and there is evi- 
dence to support the pleading, it is error for the 
court to refuse to instruct on such issue. Bailey 
We PINOY co. .c2.05 ccacensiiviecasdisestee SenacaceceseccasScraceieastigeaivensase 
It is error for the court to instruct upon the pro- 
visions of a statute on a subject neither in issue nor 
proper to be presented to a jury, but the error is 
without prejudice if the issues on the trial are 
clearly defined and the embodiment of the provi- 
sions could not in any way mislead the jury. Bailey 
DE SS PINGLOT sc icadascedciteck es hak cacehs Nea aad chaos oasae acaes 
It is error without prejudice to instruct on ques- 
tions not raised by pleadings or applicable evi- 
dence when the instructions do not have a tendency 
to mislead the jury. Bailey v. Spindler... 
Rule stated as to when physical facts may be 
accepted as ground for refusal to submit case to 
jury. Birdsley Vv. State 2... ccecceccecceeceneceecenesenerenece 
In criminal cases, it is not the province of the 
court to resolve conflicts in the evidence, pass on 
the credibility of witnesses, determine the plausi- 
bility of explanations, or weigh the evidence. Those 
matters are for the jury. Birdsley v. State .00.0....... 
Where the inference is clear as to a master and 
servant relationship, the determination is made by 
the court; otherwise the jury determines the ques- 
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tion after instruction by the court as to the matters 
of fact to be considered. Peetz v. Masek Auto 
Supply COs 2ii3ek rhea secssazsavidcadadetecannadeae owcalelivssedivisanteee 
A verdict will be set aside as excessive if it is so 
clearly exorbitant as to indicate that it was the re- 
sult of passion, prejudice, mistake, or some means 
not apparent in the record, or it is clear that the 
jury disregarded the evidence or rules of law. 
Peetz v. Masek Auto Supply Co. ....ceccsccseccenccceseneseeee 
In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the 
court to decide, when properly raised, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to find 
a verdict for the party producing it, upon whom 
the burden of proof is imposed. Cook Livestock 
CoiiIne: ie Retsig ¢ 2s Beane cs fe ee ead 
Where instructions, considered as a whole, state 
the law fully and correctly, error will not be predi- 
cated therein merely because a separate instruc- 
tion, considered by itself, might be subject to criti- 
cism. Dwoskin v. State .2..eeeeeccecccsssesceseseseeeseeeeseees 
It is only where the evidence shows beyond dispute 
that plaintiff’s negligence is more than slight as 
compared with defendant’s negligence that it is 
proper for the trial court to instruct the jury to re- 
turn a verdict for the defendant or dismiss plain- 
tiff’s petition. Guerin v. Forburger .....-------.ee-e-- 


The burden of establishing a constructive trust is 
upon the person who bases his right thereon and he 
must do so by evidence that is clear, satisfactory, 
and convincing. Mullikin v. Pedersen ..0.......:0-00-0- 
The beneficiaries of a trust created by contract who 
are legally competent may authorize the trustee of 
the trust to extend it as they desire and upon such 
conditions as the creators of the trust designate. 
Frentzel v. Siebrand t ......cecccensenecencecceeeseeveneeeeececenneces 


Vendor and Purchaser. 


1. 


The burden of proof is on the litigant who alleges he 
is an innocent purchaser of property for value and 
without notice. Campbell v. Ohio National Life Ine. 
COs. Seta u Ate tet icbecs sted ota seeep ens ceca tesae lich ake ooo 
A good faith purchaser of real estate is one who 
buys it for a valuable consideration and without 
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notice of a suspicious circumstance which would put 
a prudent man on inquiry. Campbell v. Ohio Na- 
ttonal Life 128. C0. ........1cccscccececcececsececcenecenenececseneceossncees 


There is a presumption that a person who makes 
a testamentary disposition of his property does not 
intend it to be divided as though he died intestate. 
Wehrer V. Baker ......cccscsccccsecsecsescencensenneeecenecsnecscescsanensece 
In the construction of a will the court is required 
to give effect to the true intent of the testator so far 
as it can be collected from the whole instrument. 
Wehrer v. Baker .0........sceeccescecesecsecnscncencceeccnseecensecesencenneee 
Parol evidence is inadmissible to determine the intent 
of a testator as expressed in his will, unless there is 
a latent ambiguity therein which makes his intent 
obscure or uncertain. Wehrer v. Baker .........c.c000 
Where in a will there is a patent ambiguity result- 
ing from the use of words, and nothing appears 
within its four corners to resolve or clarfiy the am- 
biguity, the words must be given their generally ac- 
cepted literal and grammatical meaning. Wehrer v. 
BOOT? Bio sstec DE tease cces ete crac ccencstseeasee beecas ave shee aedotioncee 


In construing a will the term “children” does not in- 
clude grandchildren unless an intention to that ef- 
fect can clearly be gathered from the language of 
the will. Wehrer vi Baker .0.....ccceecceccccceccssnccnccneeneesensene 


The general rule is that the time for ascertaining 
the members of a class depends upon the intention of 
the testator. Ordinarily the members of the class 
are to be determined as of the time the gift is to take 
effect. Wehrer v. Baker ..0....1.2.c1eec-eceeceseceeseescessacnsenee 


Since a will speaks as of the date of a testator’s 
death, the members of the class will be determined 
as of that date, unless a contrary intent is shown 
by the will. Wehrer v. Baker .0...2....ccccscccssceccessscesereceeee 


A gift “to my children to be theirs absolutely, share 
and share alike” is a gift to the children of the tes- 
tator living at the time fixed by the will, when the 
word “children” is not qualified or given a different 
meaning by the will. Wehrer v. Baker ...............-.. 
A provision in a will, “should any of my said chil- 
dren die before my death,” the issue of such de- 
ceased children shall share by representation, shows 
the intent of testatrix that the class shall be ascer- 
tained as of the date of the will and not as of her 
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Witnesses. 
1. 


death. Otherwise the provision would have no mean- 
ing. Wehrer ¥V. Baker ........2..1.c--c-ececerenceteenseeeneensenetenese 


Statutory provision that a witness may be interro- 
gated as to his previous conviction for a felony does 
not limit the inquiry to a single conviction or pre- 
vent a proper inquiry as to the number of his con- 
victions. Liakas v. State 0... ....csescceeceececsesesscneseenecnsees 
If a person accused of crime testifies in his own 
behalf, he is to be treated as any other witness. 
LAahas VY. SEQte  neeaecsecesccesescessncsceececsnecssssecssteneeenneneneessnace 
In a criminal case, the credibility of witnesses and 
the weight of the evidence are for the jury to deter- 
mine. The conclusion of the jury will not be dis- 
turbed by this court unless it is clearly wrong. Lar- 
BOM. Ds SUA): aise seed eciedchsswcncssccaausteeteabeaseclcctstersieiavadaccon alts 
The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a criminal 
case, and the conclusion of the jury should not be 
disturbed unless it is clearly wrong. Birdsley v. 
Dbate: jesciecest aes Ress veecies Cae Sheek th Mees ees 


Workmen’s Compensation. 


1. 


An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. Jones v. Yankee Hill Brick 
Manuf Cos. cscs iies east eg ei aed 
A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising 
out of and in the course of the employment. Jones 
v. Yankee Hill Brick Manuf. Co. .....-2sccscccscccceeececseeeee 
An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event happen- 
ing suddenly and violently and producing at the time 
objective symptoms of injury. Jones v. Yankee Hill 


claimant in a workmen’s compensation case to es- 
tablish by a preponderance of the evidence that per- 
sonal injury was sustained by the employee by an 
accident arising out of and in the course of his em- 
ployment. Jones v. Yankee Hill Brick Manuf. Co. .... 
Mere exertion, which is no greater than that ordi- 
narily incident to the employment, cannot of itself 
constitute an accident, and if combined with pre- 
existing disease such exertion produces disability, 
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it does not constitute a compensable accidental in- 
jury. Jones v. Yankee Hill Brick Manuf. Co. ............ 
An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. Jones v. 
Yankee Hill Brick Manuf. Co. .....1....-ccccccscceccenccssenseeeneee 
The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evi- 
dence offered to support a claim by virtue of the 
law. The rule does not dispense with the necessity 
that claimant shall prove his right to compensation 
nor does it permit a court to award compensation 
where the requisite proof is lacking. Jones v. Yankee 
Hill Brick Manuf. C0. o........cccceccccccceescceeeceeevecsesseceseeeeee 
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